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Bagum Kosep3ues,

KaHIUAAT IOPUINUYHNX HAYK, JOIEHT Kadeapu MUBIJIBHOTO,

T'OCIIOJapPCBhKOI'O Ta RpI/IMiHaJIBHOI‘O IIpaBa

YepHiriBChKOTO EeP:KABHOTO iHCTUTYTY eKoHOMiKM i ynpaBainua MOH VYkpainu,
3aCTYyIHUK rojioBu [[eCHAHCHPKOTO paliloHHOTO cyAy M. UepHirona

ANXOTOMIA NMPABA AK KPUTEPIA BU3HAYEHHA
IOPCANKUII AAMIHICTPATUBHOIO CYlY

Ha nidcmasi ananidy Hayko8ux noznadié Ha npupody 0uxomomii npaéa ma HuHH020 3AKOHO-
dascmea Ykpainu 30ilicHeHO0 8UCHOB0K, W0 8 YKpaini po3nodis npaséa Ha npaso nyb.ivHe ma
npaso npueamHue € CYymo HaAyKo80i0 Kaacu@ikauyiero Hopm 3a ix opuduyHoiw eracmusicmio. Ha
3aKO0H00a840MY PiBHI MAKULL po3nodis He npo8o0umbsCs, iy 36’ A3KY 3 yum OUX0moMis npasa He
MOX}Ce 3acmoco8y8amucs 6 AK0CmMi Kpumepirn 8u3Ha4eHHsa chepu 0igabHocmi adMiHicmpamus-

Hoz0 cyoy.

Knwuoei cnosea: duxomomis npasa, nybaivHe npaseo, npuamue npaeo, adminicmpamusHnuil
cyd, cpepa dianvHocmi adminicmpamueHozo cydy.

Ilicnsa mporoJomeHHA YKpaiHOO Hesa-
JesKHOoCTi 1mocTraHoBoio BepxoBuoi Pamm
VYkpainu Big 28.04.1992 p. Ne 2296-X1I Oy-
Jo cxBaJyieHo KoHIemnIiro cyaoBo-IIpaBOBOi
pedbopmu B YKpaiHi, AK0I0 Ha 3aKOHOIaB-
YoMy PiBHi BU3HaYeHO HEOOXiJHIiCTh 3ampo-
BaJ)KeHHsA aJMiHICTPAaTUBHOTO CYIOUYUH-
crtBa [1]. Brasaui mosnoxxkenua Konmemnii
pearizoBano npuitaaTum 07.02.2002 p. 3a-
komoM Ne 3018-IIT «IIpo cymoycTpiii YKpa-
iHU», AKHUN IependayrB 3ampPOBaIKEeHHS
aIMiHiCTPaTHBHOTO CYJIOUMHCTBA, 110 3Iili-
CHIOEThCA cHelliajsizoBanuMu cygamu [2].
01.09.2005 p. nHabpaB unuHOCcTi Komekc an-
MiHiCTPATUBHOTO CYJIOYMHCTBA YKpalHU
(mami — KAC), akuii BU3HAUYaE IOPUCIUK-
Iif0, IIOBHOBAKEHHS aAMiHiCTPATUBHUX CY-
IiB IMOJO POBTJIAAY HUMHU aIMiHicTpaTuB-
HUX CIIpaB, IOPAMOK 3BEePHEHHSA M0 aaMiHi-
CTPAaTUBHUX CYIiB Ta MOPANOK 3AiMCHEHHSA
HUMU cygouymHcTBa [3].

3rigao 3i cr. 3 KAC cmpaBoro agmini-
CTPAaTUBHOI IOPUCAUKIII € IlepegaHuUl Ha
BUPIiIIeHHs aJMiHicTpaTMBHOTO Ccyny myoO-
JIIYHO-TIPABOBUH CIIip, ¥ AKOMY xoua 0 of-
Hi€I0 31 CTOPiH € OpraH BUKOHAaBYOl BJIaAN,
opral MicIIeBOTO CaMOBPAAYBAaHHSA, IXHS
mocajoBa UM cJays:kboBa ocoba abo iHIMMi
cy0’eKT, AKMI 3A1MCHIOE BJIAQAHI yIIpaBJIiH-
ChbKl (pyHKIIII Ha OCHOBI 3aKOHOJABCTBa, B
TOMY UYHCJi HAa BUKOHAHHSA deJIeTOBaHUX
noBHOBa)keHb. Opran BMKOHABYOl BJIAIU,
OopraH MicIIeBOTO CaMOBPAAYBaHHSA, IXHSA

ImocagoBa uYm cCJayxkboBa ocoba, iHIINI
cy0’eKT IIpuM BIiliCHEeHI HHUMU BJIAJHUX
yIpPaBIiHCBbKUX (PYHKIIIN Ha OCHOBi 3aKo-
HOJaBCTBAa, B TOMY YMCJIi HA BUKOHAHHA Jie-
JeroBaHnx MNOBHOBasKeHb, 3a KAC maroTb
y3arajJbHEeHY Has3BYy «Cy0’€KT BJAJHUX IIOB-
HOBasKeHb» (. 7 u. 1 ct. 3).

3aKoHOaBeIllb PO3KPUBA€E 3MiCT TepMiHa
«cIIpaBa aaMiHICTPATHMBHOI IOPUCAUKIIII»
3a IpeIMeTHUM i cy0’eKTHUM KpuTepiamu,
HAroJIONIyIUM Ha TOMY, IO, IO-IIepIie,
ceporo IiAIBHOCTI aAMiHICTPATUBHOIO CY-
Ny € BUpillIeHHA MyO0JiUHO-IpaBUX CIIOPiB;
Imo-Ipyre, B agMiHicTpaTuBHil cnpasi obo-
B’A3KOBO Oepe ydJacTh cy0’€KT BJIAQJHUX IIO-
BHOBayKe€Hb, AKMIN y CHIPHUX IPaBOBIIHO-
CHMHAaX 3IIJCHIOE BJIAJHI YIPaBJIIHCHKI
¢dyHKIiI Ha ocHOBi 3aKoHOAAaBCcTBa. 3 JiTe-
paTypu mo afMiHICTpaTUBHOMY IIpaBy Bizo-
MO, IO BJIaJilHA YIIpaBJiHCbKAa OiAJbHICTH
I'PYHTYEThCA HA BiJHOCHMHAX IIiANOPAAKY-
BaHHA IIOBEIiHKM OAHiel ocobm BoJi iH-
il — cy0’eKTy BJIaJHUX NMOBHOBaKEHb 1
XapaKTepus3yeThCA iIMIIEPATUBHUM METOIOM
IIPaBOBOTO peryjaioBaHHA. ¥ TOU caMUl dac
KAC ue posxkpuBae 3mict gedinimii «my6-
JIYHO-IPaBOBUM CIIip», dAKa BU3HAYaE
IpeIMeTHUN KPUTepil, 1110 3HAYHO YCKJIaJ-
HIOE BUB3HAUeHHA chepu AiAJIBHOCTI agMmi-
HiCTPaTMBHOIO CyAy Ha IMPaKTHIII.

B oxpeMux HayKoBUX IIpalldX, IPUCBA-
YeHUX OCJIiMIKeHHI0 IOPUCAWKINI agMiHi-
CTPATUBHOTO CYAYy, OOCTOIOETHCA IIO3UILis



opo Te, 1m0 cepa AiAJABHOCTI agMiHiCTpa-
THUBHOI IOCTHIIl BUM3HAUYAETLCS caMe IIO-
JijoM IIpaBa Ha ImmigcucreMu (IpuUBaTHE i
nyOJriuee) i He OB’ A3y€EThCA 3 IIEBHUMU Ta-
Jy3AMH IIpaBa, y 3B A3KYy 3 UMM aJaMiHi-
CTpaTUBHE CYJJOUMHCTBO HE MOXXHA OTOTOMK-
HIOBATH 3 raJiy33i0 aJfMiHiCcTpaTHBHOTO MIpa-
Ba, OCKiJIbKU BOHO Ma€ MiKraJjyseBuil xa-
paxrep [4].

Y reopil mpaBa moAiJ mpaBa Ha IPaBoO
npuBaTHE Ta IIPaBO IIyOJIiuHe Mae Ha3BY
«IUXOTOMiA IIpaBa» 1 PO3IIALAETHCA SK
CIIiBCTaBJIEHHS YW TIPOTUCTABJEHHSA IBOX
YacTHUH I[iJIOTO Ta iX B3aEMHEe iCHYBaHHSA B
eIuHil cucteMi. PosMe:kyBaHHS IIPUBATHO-
ro Ta mMyOJIiYHOTO IIpaBa € OJHi€I0 3 KJIIOYO-
BUX IpobjseM cydyacHOi Teopil mep:xaBu i
mpasa.

ABumie apumxoTomii IIpaBa XapaKTepHe
I KpalH POMAaHO-TePMAHCBKOI CHUCTEMU
npaBa, Je NHUTAHHIO aBTOHOMII rasyaen
npaBa He IPUALIAETbBCA TAKOl yBaru, skKa
CBOT'0 Yacy IIpUIijAgacad B pagdHChKiN Ha-
yiui. Ile moB’s13aHO, HacamMIepem, i3 CKJa-
HICTIO UYiTKOTro pO3Me)KYyBaHHA Trajy3en
npaBa. B kpaiHax 3arajibHOI CUCTeMU IIpa-
Ba, 30Kpema y Benukiit Bpuranii, KoHIIemn-
Iid momiysy mpaBa Ha IpaBo IyOJiuHe Ta
IpaBo IIpUBaTHe He 3acTocoByeThcA. He Bu-
3HaBaJiacs BKaszaHa KOHIIEHNIIisd i1 B KOJIMUII-
Hpomy CPCP, ne nominyBaB my0JaiuHO-IIpa-
BOBUI MiAXiJ, a MOKJMWBICTH iCHYBaHHSA
OIpUBAaTHOTO IpaBa MOBHICTIO 3amepeudyBa-
nacda. Tak, nig yac migroroBku IlluBisbHOTO
rkomexkcy PPOCP y 1922 p. B. 1. Jleniu nu-
caB: «MbI HMYEro 4acTHOIO He IpHU3HaeM,
I Hac Bce B 00JlaCTU XO3AUCTBa IIyO0JIMY-
HO-IpaBOBoe, a He uyacrtHoe» [b]. Ilomin
npaBa Ha nyOJiuHe Ta IIPUBATHE K OCHOBY
mo0yIOBU CUCTEMU PALAHCHLKOTO IIpaBa 3a-
mepedvyBaBCsa U IHINMMM TIPEACTaBHUKaAMMN
pPagAHCBKOI OPHUANYHOI HAYKH, 30KpeMa
II. I. Cryukoro Ta €. B. Ilamrykanicom.

TeopeTrnuHNM acrIeKTaM AMXOTOMil mpa-
Ba npucBaueno mnpami JI. I. Ajexceesa,
M. 1. Koswobpu, M. M. FKopkyHoBa,
P. 3. JliBmuma, B. C. Hecepcanms,
€. B. Ilamykanica, II. I. Cryukun,
0. A. Tuxomuposa, I'. ®. Illepienesuua.

BriMm nmuTaHHA MOMKJIMBOCTI 3acTOCyBaH-
HA AUXOTOMIil IIpaBa B NMPaAKTUUYHIN MiAab-
HOCTi Cy/IiB 3aJIMINIAE€THCA I103a yBaromw Ha-
VKOBI[iB, UMM OOYMOBJIEHO aKTyaJbHiCTh
ITaHOl CTAaTTi.

MerTor0 gocHimKeHHA € aHaAJIi3 HAYKOBUX

MOTJIAAIB Ha NPUPOAY AUXOTOMIil, MOKJIIU-
BOCTi ii 3acTocyBaHHS B SKOCTI KpuTepid
BU3HAUEHHA cepu misgapHOCTI agMiHicTpa-
TUBHOTO CYIy, a TAKOXK HAaCJIAKiB 3acTocy-
BaHHA AUXOTOMil mpaBa Ha IIPaAKTHIN.

Buoepmie B YkpaiHi KOMIIJIEKCHE OCJIi-
MUKeHHs ABUIA AUXOTOMii mpaBa B cCy-
YyacHill BiTUM3HAHIN Teopil mpaBa Ha aucep-
raniiEomy piBHiI nposemerno O. B. I'onua-
PVK, SKa Oifilijga BUCHOBKY, IO ITyOJiuHe
Ta IPUBATHE MPABO € B3a€MOIIOB’ A3aHUMU
Ta B3A€EMONPOHUKAIOUNMU CUCTEMaMU, IIPU
IBOMY PO3MHOJiJ CHUCTEMHU IIpaBa Ha raayai
He 30iraeTncsd i3 pol3moaijioM mpaBa Ha Iyo0-
gdiune Ta mpuBaTHe [6]. BoHa Takoxx 00-
I'PYHTYBaja, M0 OyOJIiuHe IIPaBO PeryJrioe
BiTHOCMHU CIIiIJILHOTO iHTepecy, TOOTO Bce
Te, 110 ITOB’A3aHe i3 3a/J0BOJIEHHAM 3arajb-
HUX T10Tpebd, B3axXmCTOM iHTepeciB cy-
ciijsibcTBa Ta gepskaBu. IlybaiuHe 'K mmpaso
dopmMye Ta 3aKpimaroe OCHOBHI IIpaBOBi Bij-
HOCUHU MiK rpOMagaHIHOM, CYCIIiLJIbCTBOM
Ta JIEepP:KaBoi0 i mMyOJiUHMMU yCTaHOBAMMU.
l'enmeTnune KOpiHHA mMyOJiuHOTO IIpaBa, AK
1 IpUBaTHOTO, JIe}KATh ¥ CAMUX CYCIILIBHUX
BigHOCMHAaX, IO IIOCTiAHO 3MiHIOIOTHCA i
PO3BUBAIOTLCA, IIOPOJKYIOUM IIPOIleCH Ta
SIBUINA, 1 TOTPEOYIOTh MyO0JIiUYHO-TIPAaBOBOTO
peryJjaioBaHHS.

O. B. T'oHuapykK Bumijisie Tpu OCHOBHIi
KpuUTepil podaMeKyBaHHS IpaBa Ha IIy0JIiu-
He Ta IIpuUBaTHeE:

1) kpumepiii inmepecy, AKuUi MoaArae B
TOMY, II10 ITy0JIiuHe mpaBoO 3axuUIIlae iHTepe-
B CYCHiJIbCTBi, a IpMUBaTHE IIPABO BUCTYIIA€
3aXMCHUKOM IIPUBATHUX, 1HAUBiAyaJIbHUX
iHTEpeciB;

2) kpumepiii 3axucmy iHmepecig, 3a
AKUM, SAKIIO 3aXWCT IIOPYIIEHOTO IIpaBa
MMOYMHAETHCA BiJ iMeHi mep:KaBm He3aJIeX-
HO Big BOJIi OKpeMoi 0co0u, TO BUKOPUCTO-
BYIOThCS II030BM IyOJIIYHOTO ITPOBAIKEeH-
Hs, a OTJKe, 1 myOJriuHi HopMu IIpaBa; KoOJau
JK IIOYaTOK B3aXWCTy IIOPYIIeHOTO IIpaBa
BimOyBaeThCsA BUKJOYHO 3a iHimiaTuBu;
(isuunoi abo pugMUHOI 0codu, TO i pery-
JIFOETHCSA TaKUI 3aXUCT 3a JOIIOMOT'OI0 HOPM
IIPUBaTHOTO IIpPaBa;

3) kpumepiit memody, BimIoOBimZHO 10
SAKOT0 myO0JiiuHe mpaBO 3aCTOCOBYE iMIepa-
TUBHUUA METOJ IIPABOBOTO pPeryJIIOBaHHS
abo meTo cybopamHAIlil, a MPUBaTHE IPaBO
BUKOPUCTOBYE IIEPEBAKHO MUCIO3UTUBHUN
MEeTOJi IIPABOBOTO PEryJIOBaHHA, AKUU IIe



Ma€e Ha3By aBTOHOMHOTI'O METOJy, a00 MeTo-
Iy KOOpAMHAIIiI.

Iamuii gocaimauk, FO. A. Tuxomupos,
10 KPUTEpPilo PO3IOoMijly NpPUBATHOTO Ta
nyOJIiuHOro IIpaBa BiAHOCHUTH JHIIE iHmMe-
pec. BiH BasHauae, IO JJA IIPUBATHOTO
npaBa HaiibOiJIbIlle 3HaAYeHHA MalOTh MalHO-
Bi BimHOCMHM OKpeMmX 0cib Ta ix ocobucrTi
iHTepecu, a aaa myOJiyHOTO IIpaBa Hali-
OinbIlle 3HAUEHHA Ma€ Jep:KaBHUM iHTEepec,
OIpaBOBUU CTaH [ep:KaBu, 11 yIIOBHOBasKe-
HUX OpPTraHiB Ta IIOcagoBUX OCi0, peryJio-
BaHHSA BiJHOCHH, IO MAlOTh SICKPABO BHUpPAa-
JKeHUU cycninbHuit xapakrtep [7]. Ha iioro
IYMKY, IPUBATHI iHTepecu MOKYTh HaJje-
JKaTu Juine okpeMum (isuuyHUM abo 0pu-
IUYHUM ocobaM, a MyOJIiuHi — CyCHiJIbCTBY
abo mep:kasi.

B. B. YepenaxiH mpomoHye po3MeKOBY-
BaTH IIPAaBO Ha IIPUBATHe i myOJriuHe 3aIeK-
HO BiJl cnocoby pezyno8aHHs NpasogidHo-
cun. Bin 3asHauae, 1110 IpPUBATHO-IIPABOBi
BigJHOCHHM IOOYyJZOBaHi Ha 3acagax KOOPIU-
Haril cy0’eKTiB, a came IIpuWBaTHE IIPaBO
SABJISIE COOOI0 CUCTEMY AEIeHTPaJIiB0BaAHOTO
peryiaoBaHHA KUTTEBUX BimHocuH. IIyo0-
JiYHO-IpaBOBi BigHOCMHM IIOOyAOBaHi Ha
3dacajmax cybopamHaillii cy06’eKTiB, a my0Jriu-
He IIpaBO ABJAE cO00I0 CHUCTEeMYy IleHTpa-
JII30BAHOT'O PeryJIIOBaHHS KUTTEBUX BiJTHO-
cuH [8].

3 mpoismocTpoBaHOro BOAYAEThCS, IO B
Teopil mpaBa OJHO3HAYHUX KPUTEPiiB poa-
Me)KYBaHHSA MpaBa Ha IyOJiiuHe Ta IpuBAaT-
He, a TaKO)X UYiTKOl Mexi MixK chepamu
IPUBATHOTO i MyOJiuHOTO iHTEpecy He BU3-
HaueHo. DbeszamepeuHuM € Jjwuie Te, IO
OpuBaTHe IpPaBO Ma€ 1HAWBIAYaJbHUN Xa-
PaKTeEp i 3aCTOCOBYE MNUCIIOSUTUBHUMN METO,
IIPABOBOTO PEryJIlOBaHHs, 110 HAaJa€ cy0’ eK-
TaM [PWUBATHUX NPABOBIJHOCHMH IIPaBO
BiJIBHOTO BUOOPY CBO€I TOBENiHKU, Iiepe-
Ba’XHO JOTOBIpHY (POPMY BiTHOCHH, MOIK-
JUBICTHh BiAXWJIEHHA BiJ PeKOMEHIOBaHUX
3aKOHOM TIpaBUJI, a TAKOXK PiBHe IIpaBOBE
CTaHOBUINEe CYO’€KTiB NIpaBOBiIHOCHMH, a
my0JiuHe IIpaBO 3a CBOEIO IIPUPOJOI0 MAae€
3araJIbHUM XapaKTep, OCKIJIbKU PeryJioe
BIIHOCMHM y PidHUX c(depax CyCcHiIbHOTO
skutta. IlybaiuHe mpaBo Hajgae mepeBary
CYCHiJIBbHUM iHTepecam HajJa IPUBATHUMMU Ta
mepembavae MOMKJIMBICTE IX peaJsisairii
HaBiTH BCcymepeu BOJIi Ta OasKaHHIO OKpe-
Mux (GisuuHux abo OPUAUYHUX O0cib. ¥
3B’S3KYy 3 IUM IIyOJiuHOMY HpaBy IIpHUTAa-

MaHHUU IiMIIepaTUBHUIN METOJ IIPaBOBOTO
peryjaioBaHHA Ta MOJYKJMBICTH 3aCTOCYBaH-
HS IOPUAUYHUX 3aco0iB mpuMycy 3aajsd 3a-
Oe3meueHHs HaJEXHOTO BUKOHAHHA myO-
JIYHUX HOPM.

Ciig BigmiTHUTHM, IO Ha JaHUI Yyac K B
Ykpaini, Tak i 3a i1 MeskamMu, IPUIITAETHCA
3HaYHa yBara TEOPeTHYHUM acleKTaM [Iu-
XOTOMii mmpaBa, a I[ifl TeMaTHuIli IPHUCBIYEHO
yuMaJ0 HAayKOBUX IIpallb. BTiM uuHHe 3a-
KOHOZaBCTBO ¥ KpaiHM He Mae€ MOMJiJIy IIpaBa
Ha IIpuBaTHe Ta nyOJiuxe. [fluxoromisa mpa-
Ba 3 MOro mMoOAijioM Ha IpPaBO IIpHUBATHE Ta
mpaBo NyOJiuHe 3aJUMNIa€ETbCSA BUKJIIOUHO
HaAYKOBOIO KJiacu(ikaIliero HopMm 3a ixX 10pu-
JIUYHOIO BJIACTUBICTIO, KA PO3IIOIiJIsAE HOP-
MU IIpaBa Ha IIPUBATHI Ta myOJiuHi TiabKMH
YMOBHO, i B YKpaiHi He € 3araJbHOBU3HA-
Hoto. Ha mpakTuiii sacrocosyerbcsa Kiacu-
dixkaTop raayseir 3aKoHOZaBCTBa ¥ KpaiHU,
3aTBepAsKeHnil HakasdoM MiHicTepcTBa IoC-
tuiii Yxpainu Big 02.06.2004 p. Ne 43/5,
SAKUN BUKOPHUCTOBYETHCSA AK IJIA BeIeHHS
€IuHOTO Iep:KaBHOTO PEECTPYy HOPMATHUB-
HO-TIPABOBUX aKTiB Ta iHIMNX eJeKTPOHHUX
0a3 maHmx mpaBoBOi iH(popmarii, Tak i gasa
dopmMyBaHHA UYMHHOIO 3aKOHOAaBcTBa. [la-
HUHA KJjgacudikaTop Mmae 000B’A3KOBY CHUJIY,
a TOMY MOro IIOJIO}KeHHS He MOKHa irHopy-
BaTH IIpU 3AiMiCHEHHiI KJacu@ikailii Hopm
Impasa.

Cepen HAyKOBIIiB, SKi He BUBHAIOTL JU-
XOTOMIiIO IIpaBa, CJiJ BiABHAUMUTHU IIO3UILiIO
axkagemika HAH Vkpaiuu B. K. MamyToBa,
SAKWII BBajKae, M0 OyAb-AKill 3aKOH, SKHI
mpuiiMae aep:kaBa, € IyOJiUHUM SBUIIEM.
3aKOH, M0 NPUNMAETHCA BUIIUM OPTraHOM
BJIAN, € AKTOM ITyOJiUHMM i 3a BU3HAUEH-
HAM He MOKe PO3TJIAJaTHUCh AK aKT IIPU-
BaTHOro mpaBa. HaBiTb, AKINO PO3AiIsaTH
3aXMCT Y 3aKOHOJABCTBI IMpUBaTHUX i myO-
JiuHMX iHTepeciB, To OyAb-AKUNA BaKOH,
CIIPAMOBaHUM Ha 3aXMUCT iHTepeciB IpuBaT-
HUX, TUM CaMHUM B3axUIIlae i sarajabHUI,
nyosaiuauii iHTepec. CamMe MOHATTA 3aKOHY
BKJIIOUAaEe NyOJIiuHicTh, Imependaudae, II0 IIe
myoJiuHUNA aKT, AKUA BUPaAKae BOJIIO, JIep-
JKaBHUM iHTepec. «IIpuBaTHuUii» 3aKOH UM
IHIIUHA HOPMATHUBHUM aKT JIep:KaBu — IIe
HOHCEHC, OCKILJIBKU yCi HOpPMATHBHI aKTH
lep:KaBU 3a BUSHAUEHHAM — aKTU ITy0JIiu-
Hi. ITpuBaTHUM MoOKe OyTHU JIMIIIE Te, IO
BCTAHOBJIEHO IIPUBATHUMM oOcobaMu, a He
nepskaBoio. IIpuBaTHe mpaBo — Ile IpaBu-
Jia IIOBEiHKU, HOPMU, BCTAHOBJIEH1 YyIOI00



OKpeMux 0cib B HagaHUX IiM 3aKOHOM, TOO-
TO myOJiYHUM aKTOM, pamkax [9].

3 IYMKOIO TaKOro BUJIATHOTO YKpaiH-
CBKOI'0 BUEHOT'O CKJAJHO HE IOTOJUTHUCH,
OCKiJMBbKM O(imifiHO BUBHAHUM B YKpaiHi €
JIUIIIe TIOJiJI ITpaBa Ta 3aKOHOJaBCTBa Ha ra-
JIy3i, AKi CKJIaIaThCs 13 CYKYITHOCTI HOPM
mpaBa, IO PeryJIiloTh OJHOPiAHI chepu cy-
cruiapHuX BigHocuH. Iloxin HopM mpaBa 3a
rajJy3aMM 3MiMCHIOETHCS 3a iHIIMM KpUTe-
pieMm — 3a npedmemom npasoeozo pezy.Jio-
8GHHSA, N0 ABJIAE CYKYIHICTH BiJIHOCHUH,
BpPeryJbOBaHUX IIPABOM; MOJAaTKOBUM KpPU-
TepieM IMOAiIy MOKe BHUCTYIIATHU Menmold
npasogozo pezyJi6aHHA, M0 ABJIAE CHeIUu-
(¢iuEMi cmocid BJIaZHOTO BIJIMBY JePsKaBU
Ha cycninbHi BimHocuHu. Ilpu nmpomy 6ib-
OIicTh TaJjy3eidl IIpaBa 1 B3aKOHOJaBCTBA,
30KpemMa rocuogapcbke, 3eMeJibHEe, TPYAOBE
Ta iHmIi, 0a3yoThCSa Ha IMOETHAHHI K myO-
JIIYHO-IPAaBOBUX, TaK 1 IPUBATHOIIPABOBUX
3acaj, 10 JKOJAHUM UMHOM He BILIMBa€E Ha
IOMiJ IIpaBa Ta 3aKOHOJaBCTBAa Ha rajryai.

Cucrema mpaBa YKpainu ¢opmyeThbcad B
1IHIOIOMY CTPYKTYpPOBaHOMY HOHATIHAHOMY
pany: IIpeaMeT TIPaBOBOIO peryJiloBaHHAI,
MEeTOJT MPaBOBOTO PeryJioBaHHA, IHCTUTYT
npaBa, KOMILIEKCHUM iHCTHUTYT mHpaBa, ra-
JIy3b IIpaBa, IIiArajaysb IIpaBa, KOMIIJIEKCHA
rajqy3b npaBa. IIpm BupisHeHHI OKpeMUxX
CTPYKTYPHUX e€eJIeMeHTiB 1mpaBa (HOpMa
mpaBa, rajysb, IiAraays3b, iHCTUTYT, CYO-
1HCTUTYT) KOHITEIIisa MOAiJy ITpaBa Ha myo0-
JiuHe Ta mpuBaTHe He BPaXOBYETHCSA i MO-
JKe BUCTYIIATU JIUIIIe AK JOIOMiKHA XapaK-
TePUCTUKA.

Cucrema mpaBa YEKpaiHu € IijicHUM
CTPYKTYPHUM YTBOPEHHAM, €JIeMeHTU AKO-
'O € B3aEMOIIOB’A3aHUMM Ta B3aEMO3AJIEIK-
Humu. IlomiOHUITI B3a€MO3B’A30K IIPOCTe-
JKYEThCA He JINIIEe BcepeanHi onHiel raaysi,
a 1 Mi’K OKpeMuMHU rajysamMu IpaBa. Tak,
OKpeMi iHCTHUTYTHU IIUBiJILHOTO IIpaBa TiCHO
B3a€EMOJIIOTh 3 iIHCTUTYTaMM I'OCIIOAPCHKO-
ro, TpyxoBoro abo 3eMeJbHOTO IpaBa. K-
110 K PO3IJIALATH IIPobJeMy B3aeMoii Bce-
penuHi mpaBa B I[ilJioMy 3 IMO3UIil HOTo0
posmoisy Ha npuBaTHe i mmyOJiuHe, TO
MOJKHA IIOMIiTHUTHU ¥ IeBHi 3B’A3KwH, IO ic-
HYIOTh Mi’X NPUBATHOIIPABOBUMM i ITy0JTiU-
HO-IIPAaBOBUMU TaJIy3aMU, II[O OCOOJIHUBO fcC-
KpaBO B3HAXOIUTL CBOE BimOOpa'kKeHHS B
KOMILJIeKCHOMY 3aKOHO/IaBCTBI.

IlincymoByioun BuKJIaJeHe, CJil 3a3Ha-
YUTH, 110 IIOJiJ IIpaBa Ha IIpaBO IIyOJiuHe

Ta IIPUBATHEe IIPaBO, IKWII Ma€ Ha3BY «IU-
XOTOMisI mpaBa», B YKpaiHi MOKe 3acTo-
COBYBaTHUCSA JIUIIIE Ha TEOPETUYHOMY pPiBHIi,
IIpU IILOMY He € 3araJbHOBU3HAHUM HaBITH
cepen HayKoBI[iB. Ha 3akonomaBuomy piBHI
3aTBepAsKeHa KJaacudikalilia HOpM IpaBa 3a
raJiy3eBOI0 O3HAKOI0, AKa Iepenbavae pos-
IIOJiJI HOPM IIpaBa 3a MpPeaMeTOM i MeToI0M
IIPaBOBOTO PEryJIIOBaHHSA Ta IiAJIsTra€e 3acTo-
CYBaHHIO i yac opMyBaHHSA YMHHOTO 3a-
KoHomaBcTBa. CyuacHa Hayka He BHPOOMJIa
YiTKUX KPUTEPiIB po3MeKyBaHHA NyOJiu-
HOTO Ta IIPUBATHOT'O IIpaBa, OCKLJIbKM BKa-
3aHi migcucrTeMu € B3a€EMOIIOB’S3aHUMH Ta
B3aeMoIIpoHuKaounmu. IlpuHnunm posIo-
Iiny mpaBa Ha myOJiiuHe Ta IpuBaTHE IIPaBO
i3 posmozisoM IpaBa Ha Traaysi He
30iraroTbcsa. 3 ypaxyBaHHSIM TOTO, IO OiJIb-
HIiCTh rajiy3eil mpaBa I'PYHTYEThCS HA MOE -
HaHHI K IIPUBATHUX, TaK i myOJiuHUX 3a-
caji, B3acCTOCYBaHHSA JIUXOTOMii 1mpaBa B
AKOCTLI KpuUTepio BusHaueHHaA cdepu
TiAIBHOCTL aAMiHICTPATHMBHOTO CyAYy HaJae
aqMiHiCTPATUBHOMY CYAOUYMHCTBY MIKramuy-
3eBOT0 XapaKTepy i MOMKJIMBOCTI BUPIIITyBa-
TU CIIOPU, AKI BUHMKAIOTHL He TiJIbKHU 3 al-
MiHiCTPpaTMBHUX, a TAKOMK i3 IUBLIBHUX i
roCIIOIapChbKUX IIPaBOBiIHOCUH. 3a3HaUeHe
MMPU3BOAUTE JO <«HaKJaJaHHA» cdepu
IisIJIbHOCTI aaMiHiCTpaTUBHOTO CyAy Ha
chepu HisTIBHOCTI 3araJbHOTO Ta I'OCIIOZAP-
CBKOI'O CyZy, AKi BU3HAUEHi 3a rajys3eBOIO
O03HAKOI0, Ta BHUHUKHEHHS <«KOHQIIKTY»
IOPUCAUKITII IIUX CYIiB.

YaBuasernbes, 1110 IPU BU3HAUEHHI cpepu
IiAJBHOCTI aAMiHICTPATMBHOIO CYAy He
MOKHA B3acTOoCOByBaTH mAediHimio «my0-
JIYHO-IPaBOBUM CIIip», AKAa He Mae€ JeraJjb-
HOTO 3aKpimjieHHA Ta mnependavae MOMiJ
IIpaBa 3a IIPUHIUIIOM AWXOTOMii, IITO He
BifIOBilae YMHHOMY 3aKOHOJABCTBY ¥YKpa-
igu. 3a BigcyTHOCTI 4WiTKMUX i 3po3yminux
KpuTepiiB AUX0oTOMil ITpaBa 3a3HaueHe II0-
POIKYy€e HEOMHAKOBUM IIiAXiJ MO BU3HAUEH-
HA chepu IiAJIBHOCTI aAMiHiCTPATHUBHOTO
CyIy Ha IPaKTHUIll AK 3 00Ky CyAIiB, Tak i 3
00Ky ocib, 110 3BepTalThCA M0 aaMiHicTpa-
TUBHOTO CYAYy 3a 3aXMUCTOM IIOPYIIEHUX
ImpaB, ¢cBOOOJ UM iHTepeciB, IO B KiHIIEBO-
MYy BUIIQJKy HeraTMBHO BILIMBAa€ Ha SKiCThb
anminicrpatTuBHOoro cymoumuctBa. Cdepa
TisIIBHOCTI aAMiHiCTPATHMBHOTO CyIy IIO-
BUHHA BU3HAUYATHCA JIHUIIE 3a TaJy3eBOIOo
03HAKOI0 i OyTu oOMekeHOoI0 c(epoio pery-
JIIOBaHHA aAMiHiCTpPaTUBHOIO IIpaBa.



Omoce, duxomomis npasa 3 ii po3nodi- cOBYBAMUCS 6 AKOCMI KPpUMePilo 6U3HAUEH-
JOM cucmemu npasa Ha 08i nidcucmemu —  Hs cpepu disibHOCMI AOMIHICMPAMUBHOZO0
npaeo nybaivne ma npaéo npuéamue — 6 cyody, w0 nompebye 6HeCeHHA 8i0N06IOHUX
CYHACHUX YMo8ax QOpMYBAHHA UUHHO020 3MiH 0o cm. 3 KAC.
3axoHodascmea YKpaiHu He Moxce 3acmo-
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Koeep3nee Badum. Juxomomus npasa Kax kpumepuili onpedenenus opuclukyuuu admu-
Hucmpamuénozo cyoa.

Ha ocnosanuu anaiuda HAyiHbLX 832715008 HA NPUPOOY OUXOMOMUU NPABa U deillcmayouLezo 3a-
KOHOOdameabcmea YKpauHvl cO0esaH 8bl800 0 mom, umo 6 Ykpaune pasdejeHue npasga Ha npaso
ny6auyHOe U NPaso LiacmHoe A8JAeMCs MOJbKO HAYUHOU Kadaccupurayueii HOpm no ux ropudu-
yeckoil ocobennocmu. Ha 3axoHodamenvHOM YpoGHe makoe pasdesenHue He npooodumcs, 8 C6a3U
¢ yem OUXOmoMus npasa He Moxicem UCnosb308ambsbCs 8 Kaiecmae Kpumepus onpedejeHus cgepol
deamenbHoCMU AOMUHUCMPAMUBHO20 cYoa.

Knrouesvie cnosa: duxomomus npasa, nybiuiHoe npasgo, vacmuoe npaso, A0MUHUCMPAMUBHYLIL
cyo, cgepa deamenvHocmu AOMUHUCMPAMUBHO20 cyoa.

Koverznev Vadym. Dichotomy as a criterion for the jurisdiction of the administrative
court.

Based on the analysis of scientific views on the nature of the dichotomy of law and legislation
of Ukraine the conclusion is made that in Ukraine the distribution of the rights to the right of
public and the private law is a purely scientific classification of the rules for their legal
property. In the legislation such distribution is not made, in connection with this dichotomy of
law can not be used as a criterion for determining the scope of the administrative court.
Key words: dichotomy of law, public law, private law, the Administrative Court, the scope of
the administrative court.



