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POSIIiJI | |

IloHsATTSA I cUcTEMA
KPUMIHAJBHOIO NPaBa.
Hayka kpuMiHAJBHOTO IPaBa

SIK cBiTYUTH OaraToBiKOBa iCTOPIs JTFOJICTBA, 3IIOYUHHICTD € TTOCTIHHIM
CYIYTHHKOM HOTO iCHyBaHHS Ta PO3BUTKY. bijbIlie TOro, B OCTaHHi CTOIMIT-
TS y IepeBakHii OMBLIOCTI KpalH CIOCTEPIraeThesl 3pOCTaHHS PiBHS Haii-
0TI HEOE3TIEUHUX 3TIOUMHIB.

[TeBHE 30UTBIIEHHS KUTBKOCTI TAKUX 3JI0YHHIB, TIEPIII 32 BCE OPTaHi30Ba-
HUX, HACHJILHUIIBKIX Ta KOPUCITHUBHX, CTIOCTEPITAETHCA 1 B YKpaiHi. 3HAYHOIO
MIpOIO 1I€ 3yMOBJICHO CKJIQJHUM IEPEXiTHUM €TallOM PO3BUTKY ACPXKaBU Ta
OararbMa IHIIUMH, SIK Cy0’€KTUBHUMHU, TaK 1 00’ €KTUBHUMHU YNHHUKAMH.

Y nux ymoBax npooiiema 00poTh0U 31 3II0YMHHICTIO BUHIILIA HA 3arajlb-
HOJICP’KaBHUM Ta MI>KHAPOJAHUH PiBHI 1 Ma€ BUKIIOUHO BayKITUBE 3HAYCHHSI.
Ceimuennam 1poro € i Jexmapamist OOH «IIpo 3704nHHICTS Ta CYyCHUTBHY
Oe3meKky», 3aTBepmkeHa pesooricio 51/60 I'erepansroi Acam6iaei OOH
Bix 12 rpymast 1996 p., y sKiit 3a3Ha49a€ThCs, MO JACPIKaBU-WICHH ITi€l op-
rasizauii NOBUHHI NparHyTH 3aXHLIaTH Oe31eKy Ta 100po0yT CBOiX Tpoma-
JSIH 1 BCIX THX, XTO NepeOyBae MiJ] FOPUCIUKIIEIO JepKaBH, IUIIXOM 3/1i-
CHEHHsI e()eKTUBHMX HaIlIOHAIBHUX 3aX0iB 1010 OOPOTHOH 3 HEOE3MEYHOIO
TPaHCHAIIOHAJBHOIO 3I0YMHHICTIO, Y TOMY YHCIII 3 OpraHi30BaHOIO 3JI0-
YUHHICTIO, HE3aKOHHUM 00IiroM HapKOTHKIB 1 30p01, KOHTpaOaHI0I0 TaKUX
MIPEAMETIB, OPraHi30BaHOIO TOPTIBJICIO JIIOABMH, TEPOPUCTUYHUMH 3710UH-
HaMHU Ta iH.

BopoTn0a 31 3M0YMHHICTIO B HAIiK JepKaBi 301HCHIOETbCS 3a JOI0-
MOTOF0 TIOJITUYHUX, EKOHOMIYHUX, OPraHi3alliifHUX, 3aKOHO/JAaBUMX Ta 1H-
IIUX 3aXO0/iB. AJle TIJIbKM KpUMiHAJIbHE 3aKOHOAABCTBO CTBOPIOE HEOOX1-
HY TIPaBOBY OCHOBY (0a3y) Jutst 00pOTHOU 31 37T0OUMHHICTIO.

Jlnist BUpILIeHHS LUX CKJIaJHUX 3aBJaHb BaXKJIUBO, 100 HE TIJIbKU came
L€ 3aKOHOAABCTBO OyJI0 TOCKOHAIIMM, a i 11100 HOro MMOO0KO Ta IPYHTOBHO
BHBYAJIH Ti, XTO Or0 3aCTOCOBYBAaTHME, BIPOBAIKYBAaTHUME B IPAKTHUKY.

[epr 3a Bee cimin 3’CyBaTH caMe MOHATTS «KpUMIHAJIbHE PaBOY, SKe
B Cy4acHii MpaBoOBiii HayIli 3aCTOCOBYETHCSA y TPHOX 3HAYECHHSX:
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1) sik Tamy3b 3aKOHOAABCTBA (O/IHA 3 Tally3ei) — KpUMiHAIbHE 3aKOHO-
JIaBCTBO. 3BiJICK KPUMIHAJIBHAM TPAaBOM IMEHYIOTh 3aKOHH, TOOTO HOpMa-
TUBHI aKTH, 110 MICTSITh IOJIOKEHHS J1aHOI Taly3i IpaBsa;

2) sk HayKa KpUMIHAJIBHOTO TIpaBa, TOOTO Teopis KpUMIHAIBLHOTO MpaBa;

3) sik HaBYAJIbHA JUCIUILIIHA.

§ 1. IToHATTS KPMMiHAJIBHOIO NIPaBa

KpuminanbHe mpaBo — 11€ caMOCTiliHa, BiIOKpEeMIICHA BiJ| IHIIMX Ta-
JTy3b TIpaBa. Y TOM K€ Yac BOHA BKIIIOUAE B ce0€ K O3HAKH, IPUTaMaHHI
BCIM TaiTy3siM IpaBa, Tak i CyTo CBOi, cernudiyHi, BIaCTUBI TITBKH il
ranysi mpasa, o3HaKd. ToMy Ha MificTaBi IIbOr0 MOYKHA 3pOOUTH BUCHOBOK
po Te, MO:

1) kxpuMiHATBEHE TIPABO SBISIE COOOIO TIEBHY CUCTEMY (CYKYITHICTB)
MPaBOBHX HOPM, SIKi BCTAHOBITIOIOTH IPaBHJIa TIOBEIIHKH JIIO/ICH Y CyCITiIb-
CTBI. AJI€ I1i IpaByJIa TIOBEIIHKU MAIOTh y3aralbHEHHI XapaKkTep, OXOILTIO-
I0Th 0€3J1i4 PiI3HOMaHITHIINX (MOXKIIMBUX) CUTYaIlil, SIKi TPaTUISTIOTHCS
y peanbHOMY KHUTTi. TOOTO BOHM OXOTLTIOIOTH 3a PiBHEM CBOTO y3araibHeH-
HS TITBKY 3arajbHi, XapakTepHi IS BCiX peajbHUX MPOSBIB 03HAKH,
a He TUTBKH Ti, [0 MOXKYTh He 30iraTrcs, a HaBiTh BiZIPi3HAIOTH OINH 3JI09NH
Biz inmoro. Hanpuknazn, y 4. 1 ct. 185 KpuminanbHoro koaekcy Ykpainu'
KpaJikKKa BU3HAYAETHCS SIK TAEMHE BUKPAJICHHS Yy)KOro MaiiHa. Takum
YMHOM, 3aKOHOJABELb Y 3aKOHI BCTAHOBHUB JIMILIC y3arajibHEHI 03HAKH Kpa-
JIDKKH SIK SIBUIIA, X04Ya KOXKEH KOHKPETHHUH 37I0YMH MOXKE BIJIPI3HSATUCH, 1 HABITH
ICTOTHO, OJIUH BiJ] OJTHOTO Y CBOEMY KHUTTEBOMY TIposiBi. Hopmu KpuMiHambHO-
TO TIpaBa — IIe y3araJbHeHi MpaBuiIa, 110 OXOILTIOIOTH 0e3JIid BIAMOBITHUX
KOHKPETHUX KHUTTEBUX CUTYaLlild, iIHIUBITyalbHUX BUMAJIKIB. Tak, HOpMHU PO
BI/INIOBIIATIBHICTH 32 YMHUCHE BOMBCTBO TIepei0adaroTh YCi MOXKIIMBI B peallb-
HOMY KHTTi KOHKPETHI BUITA/IKA BOWBCTB, sIK OM BOHH OJTFIH BiJI OJTHOTO HE BiJl-
pizssumics. Hopmu KpuMiHaJIBHOTO MpaBa MPU3HAUCHI Ha 3arajibHy il 1 €
3arajibHO000B’I3KOBHMH JI0 BUKOHAHHS, THM CAMUM BOHHU MarOTh 03HAKY
3a2a16H00008 "13K080i HopmamusHocmi. 11i HopMu 371e01TBIIIOT0 BUCTYTIAOTh
SIK HOpMH-3200poHH. BoHM 3a00pOHSIOTH TIEBHI BUMHKH JIIOICH, a came 3710-
YMHHI /11T a00 3JI0YMHHY Oe3/isUTbHICTb, ITiJI 3arPO30K0 3aCTOCYBaHHS 32 HUX
0COOJIMBUX NPUMYCOBHX 3aXO0iB — KPHUMIHAIBHOTO OKAPAHHS;

'Tyr i gani nocuianusi, SIKIO HE 3a3HAYEHO iHIIE, Ha CTaTTi KpUMiHAIBHOTO KOJIEKCY
VYkpainu 2001 p. (mami — KK).
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2) HOPMH KPUMiHAIBHOTO NMPaBa BCTAHOBIIOIOTHCS TUIBKH BUIIUMHU
OpraHaMu 3aKOHOJIaBYOl BJIaJIU 1 3aKPIIUTFOIOTHCS Y BiJIIOBIIHUX 3aKOHAX.
Lle Tak 3BaHe MO3UTHBHE MpaBo, ad0 iHaKIIe — YMHHE NpaBo. Came ToMy
KpUMiHaJbHE MPaBO MA€E PopMAIbHY GUIHAUEHICHb — BOHO TOYHO (DiKCye
B 3aKOHAX y IpaHMYHO OPMAai30BAaHOMY BHUIJISII B ITUCHMOBIi (hopmi 03Ha-
KU 3JI0YHHIB 1 TOKapaHb 32 HAX, TOOTO BUMOTH, SKi CTaBISTHCA JIO TTOBE-
JIHKH JIIOJEH, paMKH Ta YMOBH X BUMHKIB, HACHIKU POTU3AKOHHUX il
yn Oe3aisuibHOCTI. CIijl crieliaibHO 3a3HaYMTH, 1110 (JopMasibHa BU3HAYEC-
HICTh KPUMIiHAJBHOTO TpaBa — I1€ HE TUTHKH TapaHTis 3aKOHHOCTI 1 OJJHA-
KOBOCTI 3aCTOCYBaHHSI IOTO HOPM, a Ui 00He 3 Hegi0 EMHUX Npas Ji0OUHU.
Bu3HaueHicTh MPaBOBHX MPUITUCIB, PIKCYFOUH MEXKY MiXK 3IOYMHHOIO 1 He-
37I0YMHHOIO IIOBE/IIHKOIO, TUM CAMUM YiTKO BCTAHOBJIIOE MOKIIMBICTB JIFO-
JIMHU 31HCHIOBATH CBOI ITpaBa i CBOOOU BIJMIOBIIHO JI0 3aKOHY, YiTKO
YSIBIISITH €001, 1110 JI03BOJICHO, a 1110 3a00POHEHO KPUMIHAIBLHUM 3aKOHOM.

BiamosigHo g0 1. 22 ct. 92 KoHcTuTymii Ykpainu KpuMiHalIbHI 3a-
KOHHU BUAAIOTHCS BUKIIOUHO BepxosHoro Pamoro Ykpainu. Hisxi inmri
Opranu JiepxaBu abo nocaioBi ocobu (HaBiTh [Ipe3unenT Ykpainu) He-
IPaBOMOYHI Ha BHJAHHS HOPM KpuMiHanbHOTO TpaBa'. Llieto o3Hakor0
KpUMiHaJbHE MPaBO BiPi3HAETHCS Bij IHIIUX rany3ei npasa (Hanpukiaz,
HOPMH [UBUIBHOTO MpaBa MOXYTh BCTAHOBJIIOBATUCS YPSIJIOM, HOPMHU
aJMiHICTPaTUBHOTO TIpaBa — HABITh OPTaHAMHM BJIaJH Ha MicIlsax). OTxe,
KpUMiHaJIbHE TPaBO BUPAXKAETHCS TUTBKU B 3aKOHAX 1 HOTO €TMHUM JIKe-
PEeJIoM € KpUMiHATbHUI 3aKOH;

3) KpuMiHaJbHE TIPABO BiPI3HAETHCS BiJl IHITNX Taly3ei IpaBa TaKoK
TIPEIMETOM i METOZIOM TIPABOBOTO PEryTIOBAHHS. Floro HOpMH BCTAHOBIIIO-
10Th, SIKi CYCITUTLHO HEOe3IeUH1 TisIHHS € 3JI0YMHAMH 1 SIKi TIOKapaHHs MiJI-
JIATAIOTh 3aCTOCYBaHHIO A0 0ci0, mo iX BumHMIN (4. 2 c1. 1 KK). Came
BiJTHOCHHH, 1110 BAHUKAIOTD Y 3B’SI3KY 13 BAMHEHHSIM 3JI0YMHY 1 3aCTOCYBaH-
HSIM 32 HbOTO [IEBHUX TIOKAPaHb, 1 € npeomemom KpUMiHaIbHO20 Npasd.
OCKIJIbKY 3JIOYMHHU CTAHOBIISITH ITiJIBUIICHY CyCITUTFHY HEOS3IeUHICTh /IS
CYCHIUJIbHHUX BiIHOCHH 1 IPaBOMOPSIKY B YKpaiHi, Jep)kaBa 3aCTOCOBYE 3a
X BYMHEHHSI 1 HAMOLIBII TOCTPI MPUMYCOBI 3aX0/J — KPUMIiHAIIBHI ITOKa-
paHHs. 3aCTOCYBaHHS MOKapaHHS — L€ METO/ IPAaBOBOTO PETYIIOBAHHS
BiJJTHOCHH, 1110 BUHHKAIOTH y 3B 513Ky 13 BUMHEHHSM 3JI04MHY. Y MMOKapaHHi,
IO MPU3HAYAETHCS CYJIOM BiJI IMEHI JIepKaBy 32 BUMHEHUH 3JI0UHH, SIK

! TIpuitHATTS KpUMiHANBHUX 3aKOHIB B YKpaiHi MOXIIMBE LIISIXOM BCEHApPOIHOTO pe-
(depenayMy, IpoTe L5l HOPMA MPABOTBOPYOCTI JI0 TEHEPILIHBOTO Yacy HE BUKOPHUCTOBYBaA-
nacsi.
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CaHKILil 3a MOpYyLEHHS KPUMiHAIBHO-IIPaBOBOI 3a00pOHH, MepeadaueHol
B 3aKOHI, BUSBJISETHCS 1 TaKa BIACTUBICTh KPUMIHAIBHOTO TIpaBa, sIK HOTo
OeporcasHa 3abe3neueHicme.

3 BUKJIaJCHOTO BUILIUBAE, 10 KPUMIHAJIBHE MPABO K CHCTEMa HOPM
(3aKOHIB) Ma€ TaKi 03HAKH: 3d2AIbHO0008 S13K08Y HOPMAMUBHICb, (op-
ManbHy GU3HAYEHICTNG 1 depoicasHy 3a6e3neyuenicims, a TaKoXK IpUTaMaHHUH
HoMy TIpeIMeT 1 METOJ] TPaBOBOTO peryimtoBaHHs. Lli o3HaKM, XapakTepHi
JUIsl TIpaBa B3aralli, 00 KPUMIHAJIBHOTO MpaBa BUCTYIAIOTH JIy’KE YiTKO
1 CBO€piIHO, BiT0OpaXkaroun 0COOIMBOCTI IIi€T TaTy3i Impasa.

TakuM 4MHOM, KpUMIHAIbHE NPABO AK 2aNY3b NPABA — Ye CUcmeMda
FOPUOUYHUX HOPM (8]LACHE KAXCYUUl, 3aKOHIB), nputinsimux Bepxosrow Padoio
Yrpainu, wo scmanoenioroms, axi cycninono nHebe3neyni OisIHHA € 310YUHA-
MU i KT HOKAPAHH3L NIOAA2AMb 3ACMOCYS8AHHIO 00 0Ci0, W0 IX GUUHUIU.

VY npoMy BU3HAYCHHI HABEJICHO OCHOBHI O3HAKH KPUMIHAIBHOTO MIPaBa,
IO BiIPI3HSFOTH HOTO BiJ| IHIIMX rairy3eil mpaBa, — 3JI0YMH i TOKapaHHS.

— § 2. 3araJIbHA XapPaKTEPUCTHKA HOBOTO
KpuminanbHOro kogexkcy YKpainu

[pwuitasatuit Bepxosroro Pagoro Yrpainu 5 xBitHs 2001 p. Kpuminans-
HU Kozieke Ykpainu, mo HabpaB unHHOCTI 3 1 Bepecus 2001 p., € 3HaMeH-
HOIO BiXOI0 Y CTAHOBJICHHI IPaBOBOI JIep>KaBH, EPIIUM (QyHIaMEHTaIbHIM
KOJIEKCOM Y TPOBEJIeHIH B YKpaiHi MpaBoBil pedopmi, sika cTaBHUIIa CBOIM
3aBIaHHAM KOIUQIKaIlit0 HAaBAKIIUBIIINX raiay3el mpasa.

Po6ota Han mpoekToM HOBOro KK TprBana OijbIre BOCKMH POKIB, i BiH
€ pe3yNbTaTOM KOJISKTHBHOI Mpalli BYCHUX, MPAKTUYHUX MPAaIiBHUKIB, KO-
MmiteTiB BepxoBHoi Pann Ykpainu i, 3BU4aiiHO, HAPOAHUX JIETyTaTiB YKpa-
THH, sIKi 1 mpuiiHsu 1ieit Komekc. Horo monoxenns IIJIKOM BIAIIOBIZAOTH
Koncrurynii Ykpainu, rpyHTy10ThCS Ha ii npunucax. Kogexc Biamnosinae
moTpedaM CydacHOTO JKUTTA YKpaiHu, BimoOpakae 3MiHH, IO BiIOYIHCS
B MOJIITHYHOMY, CKOHOMIYHOMY 1 COL[IaJIbHOMY KHTTi HAILIOTO CYCIIJILCTBA.
BiH nokiMkaHui CIPUATH PO3BUTKOBI YKPAiHU SIK CyBEPEHHOT, HE3aJIXKHOI,
JIEMOKPATUYHO1, COIIaIbHOT, PABOBOI JICPIKABH.

OcHoBHUMU KOHLIeTITyalbHUMHU nonokeHHaMu KK e:

1) kpuMiHATEHO-TIPaBOBA OXOPOHA OCHOB HAIlIOHAIBHOT OE3MeKH YKpa-
THM, 0coOw, i TIpaB i CBOOO/, BIACHOCTI Ta BChOTO MTPABOMOPSAKY BiJ 3J10-
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YUHHUX NOCATaHb; 3aKPiMJIeHHs] NPUHIHKITY, 3riaHO 3 skuM KK — equnnit
3aKOHOJABYMH aKT MPO KPUMiHAJIbHY BiAMOBIIaIbHICTB';

2) 3aKpiMJeHHs OCHOBHOTO MPUHIMITY KPUMiHAJIBHOTO MpaBa: HeMae
37I04MHY, HEMa€ NOKapaHHs 0e3 BKa3iBKM Ha 1€ B KPUMiHAJILHOMY 3aKOHi;

3) €NMHOIO MiICTABOKD KPUMIHAJIBHOI BiJIMOBIAQIIBHOCTI BUSHAETHCS
HasBHICTB y JisSIX 0COOM O3HAK CKJIaIy 3JI0YMHY, Iepen0aueHoro B KpHMi-
HaJILHOMY 3aKOHi;

4) 3aKpimyIeHHs! IPUHLIUITY 0COOMCTOT 1 BUHHOT BiMOBIJaILHOCTI;

5) moCHIIEHHS BiIIOBIAIbHOCTI 32 BAMHEHHS TSDKKHX 1 0COOJIMBO TSIK-
KHUX 3JI0YMHIB 3 HAAaHHAM MOXJIMBOCTI (LIISIXOM BBE/ICHHS AJIbTEPHATHBHUX
CaHKIIil) 3aCTOCOBYBATHU JI0 OCI0, SIKi BUNHIIIM MEHIII TSDKKI 3JI0YMHU, TI0-
KapaHH:, HE MOB’s13aHi 3 T030aBICHHSM BOJII;

6) HasBHICTb HU3KU HOPM, CIIPSIMOBAaHUX Ha MOCHUIIEHHSI OOPOTHOU
3 OpPraHi30BaHOIO 3JI0YMHHICTIO (HaBEAEHO MOHSTTS BUMHEHHS 3JI0YHHY
OpTaHi30BaHOIO 3JI0YMHHOIO TPYIIOI0, 3JIOYMHHOIO OPraHi3ali€ro; BHECEHO
CHeIialibHI CKIIJ¥ 3JI04HHIB, IO MepeadadaroTh BiIIOBIadbHICTh Opra-
Hi3aTOPIB 1 y4aCHHKIB OpraHi3oBaHUX IPyI);

7) cuctema mokapaHb, PO3TAIIOBAaHUX BiJl MEHII CyBOPOTO 0 OiIbII
CYBOPHX, 3a0e31euye IPUHIUI CIIPAaBEAIMBOCTI Kapu 3aJIeKHO B TSKKO-
CTi 3JI0YMHY 1 0COOH 3aCyIKEHOTO;

8) pOo3IIMpPEHO MepesTik HOPM, 10 BCTAHOBIOIOTH MOKIMBICTh 3B1JTb-
HEHHS BiJl KpUMiHAIBHOI BiAMOBINANBHOCTI (IPU AISITBHOMY KasiTTi, IpH-
MHUPEHHI 3 TOTEPIIJIMM TOILO), & TAKOXK BiJ MOKapaHHs (HAIPHUKIAM, 3BiIb-
HEHHS 3 BUIIPOOYBAaHHSIM);

9) BiamMoBa BiZ cMepTHOI KapH i 3amiHa i1 Ha JOBiYHE TT030aBIEHHS
BOJI;

10) BiiMOBa BiJi TOHATTS 0COOIMBO HEOS3MEUHOTO PEIMIUBICTA;

11) HasgBHICTDb HU3KH 320X0UYBILHUX HOPM, IO CTUMYIIOIOTH MO3H-
TUBHY MOCTKPUMiHANbHY TIOBEAIHKY (HAaIIPUKIaA, 3BUIbHEHHS BiA BiAmo-
BiJAIBHOCTI yYacHHKa OpPTaHi30BaHOi IPyIH, SIKUI TOBIIOMUB B OPTaHU
BJIaJ¥ PO TiSUTbHICT Li€] IPYIN 1 COPUSB 11 PO3KPUTTIO, TOILO);

12) BirouenHs 10 3aranbHoi yactuau KK camocTifiHoro po3aity mpo
0COOIMBOCTI BiAIMOBiaIbHOCTI HEMOBHOMITHIX, HOPMH SIKOTO 3 YpaxyBaH-
HSIM BiKY 3JI0YMHLS y 0araThbOX BUIAAKaX IOM SIKIIYIOT BiINOBIAaIbHICTh
MOPIBHIHO 3 JOPOCIUMH 3IIOYMHLISIMH.

'V nopansIiioMy TepMiHU «3aKOH PO KPUMIHAIIBHY Bi/IIIOBIIAIBHICT, «KPUMiHATIBHHI
3aKOHY, «3aKOHY, SIKII0 HE 3a3HAYCHO iHIIIE, 3aCTOCOBYIOThCS K 1JCHTHYHI.
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— § 3. 3aB1aHHA, QYHKIIII T2 NPUHOUIIT
KPUMIHAJILHOTO TPaBa

1. T'onoBHi 3aBHaHHS KpUMiHAIHLHOTO TpaBa 3akpiruieHo B cT. 1 KK,
a came: IpaBoBe 3a0e3MeYeHHs] OXOPOHH TpaB 1 CBOOO JFOAWHHM 1 TPOMaIsi-
HUHA, BIIACHOCTI, TPOMa/ICBKOTO MOPSIKY Ta TPOMAACHKOT O€3MeKH, JOBKIILIS,
KOHCTUTYLIIHOTO yCTPOIO YKpaiHM BiJ] 3lI0YMHHUX ITOCSTaHb, 3a0€3M1eUeHHS
MHpY 1 Oe31eKH JTIOJICTBA, a TAKOXK 3ar100iraHHs 3JI0YMHAM. [3 [ILOTO BUILIUBAE,
110 OCHOBHA (DYHKITisI KPIMIHAIBHOTO MIPaBa SK Tamy3i mpaBa — e QyHKiis
0XOpOHHA, OCKUTBKH BOHO OXOPOHSIE BIIACTUBUMH HOMY 3aXO/laMU Ti CyCHiJIb-
Hi BITHOCHHH, L0 PETYIIOIOTHCS iHIMMH ramy3smu npasa (c1. 1 KK). Lli
rairy3i IpaBa, PeryIItOI0UH TIEBHI CYCITUTHHI BITHOCHHH, CIIPHSIFOTH 1X PO3BHT-
KOBI 1 peairizallii, KpUMiHaJIbHE K TIPABO OXOPOHSE I1i BiTHOCHHU BiJl 3110-
YMHHHX MOCSTaHb Ha HUX. Tak, HOPMH IUBUJIBHOTO TIpaBa PETYJIOIOTh Bij-
HOCHHH, IO CKJIaIaloThes Y chepi BIacHOCTI. Y KPUMIHATBHOMY K TpaBi
BHACITIZIOK HOTO OXOPOHHOI (PYHKIIi1 BCTAHOBIIOIOTHCS KapallbHI CaHKIIIT 3a
37I0YMHU NPOTH BIacHOCTi (auB. po3aii VI OcobnuBoi yactiunu KK). ¥V Kon-
CTUTYLIT YKpaiHu Ta 3aKOHaX YKpaiHu PO BUOOPW B OPTraHM BJIad BH3HA-
YEHO MOPSAIOK TAKUX BUOOPIB, TIpaBa BUOOPIIIB, PETTIAMEHT JTisITHHOCTI OKPYXK-
HUX 1 TUTBHUYHUX BUOOPYUX KOMICiH TOIIO. Y KpUMiHAIBHOMY TIPaBi 3 METOIO
OXOPOHH IIMX BIIHOCUH BCTaHOBJICHO MTOKapaHHs 32 TaKi 3JI0YMHH, SIK TIepe-
LIKOZKaHHS 3MICHEHHIO BUOOPYOro IpaBsa, MOPYIICHHS TAEMHULI TOJIOCY-
BaHH# Ta iH. (auB. po3ain V Ocobmusoi yactuan KK).

Pecynsmusna ¢hynxyis BUSBISIETHCS Y TPHOX 11 CKIIaJOBHX:

1) HOpMU KPUMIHAJIBHOTO TpPaBa, 3a00POHIIOYH BUUHSTH CYCIIIIBHO
Hebe3neuHi Aii (0e3isUTBbHICTD), Y TOH JKe 4ac BUMAraloTh IIEBHOT 1paso-
MipHoi nogedinku. KpuMiHaIbHUHN 3aK0H, IKUA HAOpaB YMHHOCTI, BXKE Ca-
MUM (PaKTOM CBOTO iCHYBaHHS BIUTUBAE Ha MOBEAIHKY Jtopei. [ Oinb-
LIOCTi TPOMaJISIH BUMOTH KPUMiHAJILHOTO 3aKOHY IIJIKOM BiJIIOBiAalOTh 1X
VSIBIICHHSIM TIPO HAJISXKHY, TIPAaBOMIpHY NOBE/IiHKY. YacTHHA rpOMaJIsiH BH-
KOHY€E 3a00pOHH KPUMiHAJIHHOTO 3aKOHY, OOSYHChH BiJIMOBITaIBHOCTI 1 TTO-
KapaHHs. TUM caMHUM 311HCHIOETHCS peryIaTUBHA (DYHKIIisSE KpUMiHAIBHO-
MIPaBOBUX HOPM, 3aIIO0ITaHHS 3JI0YHHAM;

2) BUKOHYIOUH (DYHKITIFO OXOPOHU BCTAHOBJICHUX Y JEPKaBi CyCITUTEHUX
BiZTHOCHH, HOPMH KPUMIHAJILHOTO MPaBa 0JJHOYACHO PETYIIO0Th iX. Hampu-
KJIaJl, 3aXUIIAI0YX BiTHOCHHHU BIACHOCTI HOPMaMHU, IIOMIIIICHUMU B PO3Ti-
ni VI OcobmuBoi yactuan KK, kpumiHaiibHE 1IpaBo crpusie X mpaBoMip-
HOMY iCHYBaHHIO 1 pO3BUTKOBI;
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3) AesKki HOpMHU KPUMiHAJIBHOTO IpaBa MpsiMO HAJIEXKaTh A0 PEryIsSTHB-
Hux. lle, Hanpukiaa, HOpMa PO HEOOXiTHY 0OOPOHY, 10 BUKIIFOYAE Bij-
MOBiTAJIbHICTH TIPU MPABOMIPHOMY 3aXHUCTI BiJ 3JIOYMHHOTO TIOCSATAHHS
(ct. 36 KK), HOpMH 1Tpo 3BUTLHEHHS BiJ KpUMIHAIBHOT BiJOBIAaIbHOCTI
(po3nmin IX 3aranpHoi yactuau KK), Hopmu npo moraiieHHs 1 3HATTS Cy/Iu-
mocrti (ctarti 89-91 KK).

2. KpuminanpHOMY TpaBy SIK raiy3i paBa BIACTHBI ne6HI npunyuni,
XapaKTepHi JUIsl KPUMIHAIBHOTO MpaBa 0araTboX iHIIWX KpaiH. /Ipunyunu
KPUMIHAIbHO20 NPABA — Ye OCHOBHI, NPOBIOHI 3acadu, AKi 3aKpinieti
8 HOpMAXx npasa i u3Ha4ams noOyoos8y 6ciei eanys3i npasa, okpemux ii
IHCmumymie, npagomeopuy i npaso3acmocosmy disavhicmy. 111 npuHIKITNT
MalOTh BYKJIMBE 3HAYCHHS IJIs 3/IHCHEHHS KPUMIHAIBHOI MTONITHKA JIep-
KAaBH.

HaiiBa)xIMBIIMMY NIPUHIUIIAMA KPUMIHAJILHOTO TIpaBa €: 1) BioBi-
JAITBHICTB TLTBKY 32 BANHEHHS CYCITUTEHO HEOE3EYHOTO JTiSTHHS, 110 TTePe/-
0aveHe 3aKOHOM SIK 3JI0YHH; 2) BiIMOBIAJILHICTh TiIBKH 32 HASIBHOCTI BUHU;
3) ocoOMCTHI XapaKTep BiAMOBIAAIBHOCTI; 4) IHAMWBIAyaTi3alis KpUMiHAIb-
HOI BiIMTOBIAATFHOCTI 1 TOKapaHHS.

Bionosioanvuicms ocobu 3a 6uuHenHs cyCnibHO HeOe3neUHO20 OisiHHS,
wo nepedbauene 3axkoHoM K 3104uH. Llel TPUHIUIT PUHHATO BUPAKATH
JATUHCBHKOIO popmyoro: «nullum crimen sine lege» — HeMae 310unHy 63
BKa31BKH Ha 1€ y 3aKOHi, TOOTO HAETHCS PO Te, 110 TUTbKK KpUMiHATIbHUN
3aKOH BH3HAuae, sKe CYCIUIbHO HEeOe3MeUHe JIISIHHS € 37I0YUHOM. Y CBOIO
Yyepry, KpuMiHaJIbHA BiINIOBIATBHICTE 1 TOKapaHHS MOJKJIMBI TIJIHKH 32 T
KOHKPETHO BYMHEHE 0CcO00I0 AisHHS, 1110 mependaueHe sk 37104nH B Oco-
omusiiit vactuHi KK. Tomy B 4. 1 cT. 2 KK 9iTk0o BU3HAYEHO: MiACTaBOIO
KpYUMiHAIbHOT BiITTOBIIaJIbHOCTI € BYMHEHHSI 0CO00I0 CyCHIBHO HEeOe3-
MIEYHOTO JIISTHHS, SIKe MICTUTh CKJIaJl 37104uHY, nependadenoro KK. 3eigcu
BUIUIMBAE, 1110 KoK sike-HeOynb nistHus npsimo B KK He mependaveno sk
3II0YMH, HOTO BYNHEHHS HE MOXKE Hi 32 IKHX YMOB TATTH 32 COO0I0 KPHMi-
HaJbHY BiJOBIAAJIbHICTH 1 MOKApaHHs. 3aCTOCYBaHHS 3aKOHY PO KPHMi-
HaJIbHY BIAMOBITAJIbHICTh 3@ aHAJIOTIEr0 3a00poHeHO (4. 4 cT. 3 KK).

Kepyrounce monoxxennsmu Konctutymii Ykpainu, 3aKOHO/IaBeIb 3a-
kpinuB y KK npunyun eunnoi 6ionogioansnocmi ocodu 3a BUMHEHe. 3aKOH
BCTaHOBITIOE, IO 0C00a BBAYKAECTHCS HEBUHYBATOIO Y BUMHEHHI 3JI0YMHY
1 He MOXKe TIUIATaTH KPUMIHAIEHOMY TTOKapaHHIO0, TOKH ii BUHY He Oy/ie
JIOBE/ICHO B 3aKOHHOMY TIOPSIKY 1 BCTAHOBJIEHO OOBHHYBaJIbLHUM BHPOKOM
cyay (4. 2 ct. 2 KK). HixTo He 3000B’s13aHHI JOBOJUTH CBOKO HEBUHYBATICTh
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y BUMHEHHI 3JI0YKHY. YCi CYMHIBU L1010 HASBHOCTI BUHU 0COOM TIIyMavaThb-
Cs1 Ha 11 KOPUCTb.

KpuminansHe npaBo YkpaiHU BUKITIOUA€ Tak 3BaHE 00 CKMUGHe CaeieH-
Hs1, TOOTO BIAMOBIAAILHICTE 32 HACIIAKY, 1[0 HACTAJIH, O€3 HASBHOCTI BUHH.

Ocobucmuii xapaxmep 6i0n06i0anrbHOCmi K TIPAHIAT KPUMIHATEHOTO
IIpaBa MOJISATa€e B TOMY, 11O TiJIbKH 0c00a, SIKa BANHUIIA 3JI0YMH, MOXKE HECTH
3a HOTO KpUMIHAJIBHY BiANOBINAIbHICTD 1 MiJJIATaTy MOKapaHHio. SIKoi
0 TSHKKOCTI He OyB BUMHCHHUH 3JI0YMH, HISKI 1HII 0CO0H (B TOMY YHCIII
poaudi) He MOXYTh OyTH MPUTATHYTI A0 BIAMOBITAIBHOCTI, KPiM 0COOH,
BHUHHOI B HOTO BUNHEHHI.

Tpunyun inoueioyanizayii KpuminaibHoi 8iON0GIOAILHOCTI | NOKAPAH-
Hs BUMArae, o0 KprMiHaIbHA BiIMOBIATBHICTE 1 IPU3HAYEHE TIOKapaHHS
Oyny MakcHMaJIbHO KOHKPETHU30BaHi, 1HIUBI1yali30BaHi 3 OIVIsLy Ha KOH-
KpeTHI 0OCTaBUHU BUMHEHOTO 3JI0YMHY 3 YpaxXyBaHHSIM 0COOW BUHHOTO.
UuM O1TbIN TSHKKUM € BYMHEHUH 3II09WH, YAM OUTBITY CyCIiIbHY HeOe3-
MEYHICTh CTAHOBUTH BUHHMUU, TUM OUIBII CyBOpa KpUMiHAJIbHA BiAMOBI-
JANBHICTH HACTAE 1 OB CYyBOPUM € MPU3HAYCHE TIOKAPAHHSL.

§ 4. Cucrema KpUMIHAJIBLHOIO IPaBa

1. KpuminanbHe mpaBo SIK CyKyIHICTh OPUINYHUX HOPM SIBJISIE COOO0TO
iX IUTICHY CHCTEMY, OKpeMi CTPYKTYPHI YTBOPEHHS SIKOT (ITiICHCTEMH ) Haii-
TICHIIIIMM YMHOM ITOB’s3aH1 Mi>K CO0OI0.

Yci HOpMU KpUMIHAJIBHOTO TpaBa MOAUISIOTHCS Ha Bl YaCTHHU — 3a-
eanvy ma Ocobaugy. J1o 3aranbHOi 9aCTUHU BKIIIOYEHO HOPMHU, 10 BU3HA-
YaroTh 3aBJAaHHs, IPUHIMIIN TA OCHOBHI IHCTUTYTH KPUMiHAJIBHOTO IIPABa.
BoHu 3akpiIuIfor0Th MiJICTaBU KPUMIHAIBHOL BiIMTOBIAAIbHOCTI, YUHHICTh
KPUMIHAJIBHOTO 3aKOHY B 4Yaci 1 IPOCTOPI, MOHSTTS 3JI04MHY 1 HOTO BUJIH,
OCYIHICTh 1 HEOCYIHICTb, (HOPMU BHHH, CITIBy4acTb, TOKapaHHS i HOTO BUIH,
MOPSZIOK 3aCTOCYBAaHHSI OKPEMHUX BUAIB NOKapaHHA, MpaBUiia ixX Mpu3Ha-
YEHHSI, pETYIIIOI0Th IHCTUTYTH, ITOB’sI3aHi 31 3BUIHEHHSM BiJI KpUMiHAILHOT
BIJIMTOBIJAIBHOCTI 1 TIOKapaHHs, TIOTAIIeHHSIM 1 3HATTSAM CYIHMOCTI, 0CO-
OJIMBOCTI BIAITOBIIAJILHOCT] HEMIOBHOJIITHIX TOIIO.

Ocobnuea yacmuna KPUMIHAIBHOTO IIPaBa MICTUTh HOPMH, 110 OITUCY-
FOTh KOHKPETHI BUJIM 3JI0YMHIB Ta KOHKPETHI MEXi IIOKapaHHs, Ki MOXKYTh
OyTH pU3HAYCHI 32 BUNHEHHS IEBHUX 37104MHIB. L1 HOpMU 1 30cepemKeHo
B Oco0mnuBiii yactuni KK.
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2. Hopmu 3aransHoi Ta OcoOMMBOi YaCcTHH KPUMIHAJIBHOTO MpaBa SIK
TIeBHI MIJCUCTEMH 3aKOHOJABCTBA MePeOyBAIOThH ¥ TICHOMY, HEPO3PHUBHOMY
3B’s13Ky. Hacamnepen, Hopmu OcoOIMBOT YaCTHHU IPYHTYIOThCSI HA HOpMax
3aranbHol yacTuHU. ToMy po3KpUTTs HificHOTrO 3MicTy HOpM OcoOnuBoi
YaCTHHU HEMOJIMBO 0e3 3BepHEHHS 10 3arajbHOoi YaCTUHU. Y TOMH XKe Jac
yci IHCTUTYTH 3arajbHOI YaCTHHHU MalOTh y CBOIH OCHOBI y3arajabHEHHS THX
O3HaK, 110 BJIACTHBI BCIM 3j104nHaM, iepeadaueHuM B OCOOIUBIN YaCTHHI.
ToMy HEMOXIIMBO 3aCTOCYBaHHS OKPEMHUX BHJIIB IOKapaHHs 32 3JI0YMHH,
3a3HaveHi B OcoOnuBiii yacTuHi, 6€3 ypaxyBaHHS MOJIOKEHb, 3aKPITIEHUX
y 3arajpHiil YaCTHHI CTOCOBHO METH, BHIB, MEX Ta MOPSAKY IPU3HAYCHHS
BCIX IMOKapaHb.

HepospusHuii 38’130k HOpM 3aranbHO1 Ta OcoOMMBOT YaCTHH KPHMi-
HAJIBHOTO MpaBa BUSBISETHCS i y TOMY, 1110 IPpU KBauti(hikawii isHb, BUPI-
IICHHI TUTaHb, TIOB I3aHUX 31 3BUTLHEHHSIM BiJl KpUMIHAIBHOI BIIITOBIAAITE-
HOCTI 1 ITIOKapaHHs, 3aCTOCOBYIOThCSI OAHOYACHO HOPMHM OAHI€T i 1pyroi
yactuH. Tak, npu kBamidikauii 3amMaxy Ha 3JI0YKH 3aCTOCYBaHHIO MiJIsAra-
FOTh HOpMa 3arajibHOi YaCTHHH, 1110 PETYJIFOE BiIIOBIIAILHICTh 32 3aMax
(ct. 16 KK), i HOpMa Oco0nmBo1 YaCTHHY, B AKiil mepe10a4eHo 3JI091H, Ha
BUYMHEHHS SIKOTO OYB CIIPSIMOBAHUI 3aMax.

§ 5. KpuminaabHe npaso
i cymi:kHI raaysi npasa

KpuminansHe npaBo, nepeOyBaioun B cUCTeMi IpaBa YKpaiHH, TiCHO
IIOB’sI3aHE 3 HOTO 1HIIMMU ramy3saMu. L{eit 3B’ 130K BUSBIIAETHCS MEPEIyCiM
Yy TOMY, LLI0 KpUMiHAJIbHE NPABO, SIK YK€ 3a3Ha4aI0Cs, BUKOHYE CTOCOBHO
1HIIMX Taxy3eil mpaBa OXOpoHHY (QyHKLI0. 3iHCHIOI0YH OXOPOHHY (YHK-
11110, KpUMIHAJIbHE IPaBO OMIOCEPETKOBAHO Oepe ydacTh Y PeryIiOBaHH] THX
CYCHIUJIbHUX B1IHOCHH, III0 CTAHOBJISITH IPEIMET iHIINX Tajly3ei mpasa.

Binpi3Hsirourch Bif HU3KM 1HIIUX rany3eil mpasa 3a OCHOBHOIO, TIPH-
TaMaHHOIO HOMY (DYHKIII€I0, @ TAKOXK 32 XapaKTEePOM yperylIbOBaHUX HUM
BiJIHOCHH, KpUMiHaJbHE TIPABO TICHO OB’ sI3aHE i3 CYMIKHUMU TaTy3IMHU
npasa. HalTicHIIUM el 3B’A30K € 3 KOHCTUTYIIHHAM [IPaBOM, aJMiHi-
CTPaTHBHUM IPABOM, KPUMIHAILHO-TIPOLIECYaTIbHUM ITPABOM, KPUMIHAIBEHO-
BHUKOHABYMM IIPABOM, MIKHAPOIHUM IIPABOM.

1. Kpuminanvne i koncmumyyiiine npaséo. KOHCTUTYIIIITHE TTpaBO, HOP-
MU K0T 3akpimieni B Koncturytii Ykpainu Ta iHIITNX KOHCTHTYIIIHIX
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3aKOoHaX (HAMpHUKIAJ, Y 3aKOHI PO TPOMaJSHCTBO), MAalOTh OCHOBHE 3Ha-
YeHHsI JUIs KpUMiHaJIbHOTO mpasa. [lepin 3a Bce HOpMU KPpUMiHAIBHOTO
MpaBa MOBUHHI IUJIKOM BifMoOBimaTn nonoxeHHsM Korcturymii. Skmio
X sika-HeOy/Ib HOpMa CyNepednTh MoJaokeHHsIM OCHOBHOTO 3aKoHY, BOHA
He Moke Oytu 3actocoBana. Hopmu Koncrutyuii € nopmamu npsmoi 0ii
i THM cCaMHM MOXYTh 3aCTOCOBYBaTHCS TIPH BHUPIIMICHHI KPUMiHATBHUX
cnpas. Hanpuknan, ct. 41 KK, mo peryntoe BiAMOBiJaIBHICTE 0COOU PU
BHUKOHAHHI HEIO 3JIOYMHHOTO HAKa3y YM PO3IMOPSIKEHHS, MOXKe OyTH Ipa-
BHJILHO 3aCTOCOBaHa TibKH Ha mifcTaBi cT. 60 KorcruTyii, ae mependa-
YeHO, IO HIXTO HEe 3000B’sA3aHUN BUKOHYBATH SIBHO 3JI0YMHHI PO3IMOPS-
JOKEHHS YM HaKa3W 1 110 3a BIJJIaHHS 1 BAKOHAHHS SIBHO 3JIOUMHHOIO PO3-
MOPSIIKEHHS YU HAaKa3y HACTae IOPUIMYHA BIINOBIJAIBHICTS.

Jnist KpUMiHAJIBHOTO TIpaBa MalOTh BUpIIIATbHE 3HAYSHHS MOJIOKEHHS
Koncruryii Ykpainu npo 3a00poHy 3BOPOTHOT /i1 3aKOHIB Ta THIIUX HOP-
MaTHUBHUX aKTiB; PO Te, IO HIXTO HE MOXKE HECTH BiJIIOBIJAIBHICTH 32
JisTHHS, SIKE HA Yyac HOro BUMHEHHS HE BU3HABAJIOCS 3aKOHOM SIK IPaBOIIO-
PYUICHHS; TIPO Te, IO HIXTO HE MOXKe OyTH ABIUI MPUTATHYTUH JI0 BiAIO-
BiJTAIBHOCTI OZTHOTO BTy 32 OJTHE i T€ caMe MPaBOIOPYIIIEHH Ta iH. (cTaT-
Ti 58, 61 To11O).

KpuMiHanbHe MpaBo MOKIMKaHEe OXOPOHSITH IPUTAMAaHHUMHU HOMY Me-
ToZaMH BCTaHOBIeHUH KoHCTHTYIIIEr0 YKpaiHN CyCiTbHUM 1 Aep kaBHAN
Jajl, 3aKOHHI pasa i cBOOOM TPOMaJISH BiJl 3I0YMHHUX MOCSATaHb HA HUX.
Tak, ockinibku B ¢T. 3 KoHCTUTYLIT 3a3HAYEHO, 110 JIOAUHA, i1 )KUTTS
1 37J0pOB’sl, 4eCTh 1 TiTHICTh, HEJTOTOPKAHHICTH 1 Oe3MeKa BUSHAIOTHCS
B YKpaiHi HalBUIIOIO COLIaJbHOIO LIHHICTIO, Y KpUMIHAJILHOMY 3aKOHO-
JIABCTBI BCTAHOBJICHO CYBOPY BI/INOBIIAJILHICTD 32 3JIOYUHHI JIISTHHS, CIIPSI-
MOBaHi potu 1ux 6xar ocoducrocti (nuB. posainu II-IV OcobrauBoi
yactuan KK).

VY Koncrutyuii 3a3Ha4€HO, 1110 3aXHCT CYBEPEHITETY 1 TEPUTOPIaIbHOT
niyicHoCTi YKpainu, 3a0e3rnederHHs ii eKOHOMIYHO1 Ta iHdopMaIliiftHoi 6e3-
MEKU € HAMBaXITUBIIINMH (DYHKILISIMHU JIepyKaBH, CIIPaBOIO BCHOT0 YKpaiH-
cbkoro Hapoxay (4. 1 ct. 17). BignosigHo no uporo B KK nependaueHo
BiJIMOBIaJIbHICTH 32 MOCSATAaHHS Ha CyBEpPEHITET, TEPUTOPialIbHy HEAOTOP-
KaHHICTh 1 HallioHANBbHY Oe3neKy YKpaiHM sSK HalBaKJIMBilIl 00’ €KTH
KpUMIiHAIBHO-TIPaBoOBOT 0XopoHH (nuB. po3ain [ Ocobnupoi uactuaun KK).

MoskHa HaBecTH e Oararo nonoxenb Koncturyuii Ykpainu, mo Bu-
3HAYAIOTh CIPSIMOBAHICTD 1 3MiCT HOPM KPUMiHAJIBHOTO mpaBa. OOMeKnMo-
cst uie ogHuM. Tak, y 4. 3 ¢T. 27 KoHCTUTy1ii BCTAHOBIICHO, 10 KOXKEH
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Ma€ MpaBO 3aXHUIIATH CBOE XKHUTTS 1 310POB’sl, JKUTTS 1 3A0POB’SI 1HIIMX
JIFOZIeH BiJ IPOTUITPABHUX TOCATaHb. 3riiHO 3 M y cT. 36 KK nokianHo
PETyIOIThCS TIpaBa rPOMaIsTHIHA Ha HEOOXITHY 00OPOHY, YITKO OKpec-
JIFOKOTHCS 11 MEXKi, BKa3y€ThCs, 1110 TaKi /il 0COOH, siKa 3aXUILAETHCS, € Ipa-
BOMIPHHUMH 1 HE MOXYTh TATTH 32 cOO0I0 KpUMIHAJIBHY BiJIIOBIAbHICTS.

OTxe, KpUMiHAJIbHE TIPABO CTOCOBHO MPaBa KOHCTUTYLIIHHOTO mepe-
OyBae B CyOOpAMHAIIHIN 3a]I€KHOCTI 1 Mae IiIKoM Bignosinatu OCHOB-
HOMY 3aKOHY JEpKaBH.

2. Kpuminanore 11 aominicmpamugte npago. TiCHUH 3B’ 30K MK IIIMHA
rajgy3sMH [paBa CIOCTEPIraeThbes B Tid YaCTHHI aJMiHICTPaTUBHOTIO paBa,
10 BCTAHOBIIIOE aJIMIHICTPATHBHY BIIMOBINANBHICTD 32 Pi3HI MIPaBOIOPY-
IeHHs (Tak 3BaHi aIMiHICTpaTUBHI AENIKTH). Y 1iif CBOiN YacTHHI aaMiHi-
CTpaTHBHE MPABO BUKOHYE OXOPOHHY (PYHKIIIIO, 3aXUIIAI0YH TIPABOIIOPSIIOK
BiJl aIMiHICTPATHBHUX MPaBONOpyeHsb. OJHaK KpUMiHAIBHE ITPABO OXOPO-
HSI€ TIPABOTIOPSAIOK BiJ| OLTBIIT HEOE3IMEUHUX TTOCATaHb — 3JIOYHMHIB, a aMi-
HiCTpaTHBHE MPABO — BiJl MEHII HEOE3MEUHUX MPABOMIOPYILIEHb — a/IMiHi-
CTpaTuBHHX JIeNiKTiB. Came CTYIiHb CYCHUIbHOT HeOe3MEeYHOCTI Bipi3HsIE
aJIMIHICTpaTUBHHMN JENIKT Bix 3mounHy. Hampukian, npiOHe XymirancTBo —
e aJMiHICTPAaTUBHUI JEIIKT, IO TSATHE 32 COOOI0 aIMiHICTPaTUBHE CTATHEH-
Hs1. XyJTiraHCTBO 3K SIK 3JI0YMH € OUIBII CYCIUIbHO HEOEe3IeUHUM: BOHO Tpy00
MOPYIIIY€E CYCIIJIBHAHN MOPSIOK, HOPMU MOPAITLHOCTI 1 TOMY TATHE 32 COOOI0
JOCHUTB CyBOpe KpHMiHaJbHE MoKapaHHs 3a cT. 296 KK.

3. Kpuminanwvne i kpuminaibHo-npoyecyanvbhe npaso. KpuMminaiabHe
MIpaBO BU3HAYAE, SIKi CYCIIBHO HEOe3IeuHi JisTHHS € 3JI0YMHAMH 1 SIKi T10-
KapaHHS MOXKYTh OyTH PpU3HaUYeHi 0co0aM, BUHHUM Y iX YYHHEHHi. 3 METOI0
MPaBUIBHOTO 3’ICYBaHHS MUTaHHS PO BHHHICTh 0COOM B YUMHEHHI 3110~
YUHY 1 IPaBUIBHOTO 3aCTOCYBaHHSA /10 HEl MOKapaHHs BCTAHOBIIEHO OCO-
01MBY TpoLieCyaIbHy IPOLEAYPY, AKa BUSBISETHCS B PO3CIiAyBaHHi 1 po3-
IJIsA1 KpUMiHANIBHUX cripaB. Llst mponecyanbha npoueaypa (KpuMiHalb-
HUI mpoluec, Y KpUMiHAJIbHE CYIOYMHCTBO) PETYIIOETHCI HOPMaMu
KpUMiHAJIBHO-TPOLIECyabHOTO NpaBa, 30cepeKeHnMHU B KpumiHanbHO-
npouecyanbHomy konekci Yikpainu (KIIK). Takum 94rHOM, 3B’ SI30K MikK
KpUMiHAJBHUM (MaTepialbHUM) MPAaBOM i KPUMiHAIEHO-TIPOIIECYAIbHUM
MIPaBOM BHSBJISIETHCSI, HACAMIIEPE], Y TOMY, LII0 BOHH CITiBBITHOCSATHCS MK
co0oro sik 3MicT 1 hopma. KpuMiHaabHO-TIpOLECyalIbHE IIPABO € (GOPMOIO,
B sIKiif 3aCTOCOBY€ThCS KpHMiHaJIbHE MpaBo. KpuMiHambHE MpaBo i KprMi-
HaJIbHI IPAaBOBIAHOCHHU PEai3yIoThCs Yepe3 KpUMiHaIbHO-TIPOLIeCcyalbHe
paBo, Yepe3 KpUMiHAIBHO-IPOIleCcyalbHi BiTHOCHHU. SIKOU He Oyno Kpu-
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MiHAJIBHOTO MpaBa, KpUMiHAJIBHO-TIpOLecyanbHe mpaBo Oyio 6 O6e3npen-
METHUM. 3 IHIIOTO OOKY, BIJICYTHICTh KPUMIHAIILHO-TIPOIECYAILHOTO ITpa-
Ba mo30aBmiIa 6 KpUMiHAIBHE MTPABO Ti€l HEOOXIAHOT TporecyarbHO1 Gop-
MH, B SIKili BOHO TUTBKHM 1 MOXE peai3yBaTuCs.

4. Kpuminanvne i KpuminanbHo-8ukonague npaéo. KpuMiHalbHO-BH-
KOHaBu€ NMPaBo (HOro TakoXK Ha3UBAIOTH BUIIPABHO-TPYAOBHUM IIPABOM)
SIBJIsSIE COO0I0 CYKYNMHICTh IOPUINYHUX HOPM, SIKi PEryIIOI0Th CyCIHiNIbHI
BiJTHOCHHH, 1[0 BUHUKAIOTH Y MPOIECl BUKOHAHHS IOKapaHb, IPU3HAYCHIX
BHUPOKOM cyny. TicHHH 3B’ 30K KpUMiHaJIbHO-BUKOHABUOTO [IPaBa 3 KPUMi-
HaJIbHUM BH3HAYA€ThCS MEPII 32 BCE THM, 1110 BOHO IPYHTYETHCSI HA HOpMax
KpUMIHAIBHOTO NPaBa, sIKe BU3HAYAE M1JICTaBH, MEXKi, YMOBH 1 MOPSIOK
MIpU3HauEHHSA MToKapaHb. CaM ke TIOPSI0K 1 yMOBH BUKOHAHHSI (BiI0yBaHHS)
TaK{X MOKapaHb PETYIIOIOTHCS HOPMaMU KPUMiHAJIbHO-BUKOHABYOTO Tpa-
Ba, 30cepepkeHnMy y KpruminanbHo-BHKOHaBUOMY Koziekcl Ykpainu (KBK).
Mera nokapaunns, Bu3HaueHa B cT. 50 KK, a came kapa 3acymxeHoro, ioro
BUITPABJICHHS, & TAKOX MMONEPeHKEHHS] BANHEHHSI HOBUX 3JI0YHMHIB SIK 3a-
CY/UKEHHMH, TaK 1 IHIIMMHU 0cO0aMH, B MOAAJBIIOMY PEalli3y€eThesi B KpH-
MiHaJbHO-BUKOHaBUOMY TipaBi (cT. 1 KBK).

5. Kpuminanvne npaso i midcuapooue npaso. 3B’ 130K UX rany3ei
MpaBa BU3HAYAETHCS THM, 11O JICSKI IHCTUTYTH PETYIIOIOTHCS 1 B MIDKHAPOJI-
HOMY, 1 B KpUMiHaIIbHOMY TipaBi. Tak, MUTaHHS YMHHOCTI KPUMIHAJIBEHOTO
3aKOHY B IIPOCTOPI, HOTrO MOIIMPEHHS Ha IHO3EMIIIB 1 0Ci0 O€3 TPOMaISIHCTRA,
MUTaHHS BIAMOBIIATBHOCTI OCI0, SIKi KOPUCTYIOTHCS JTUTUIOMATHYHOIO He-
JOTOPKaHHICTIO, BUIAHHS 3JI0YMHIIIB PETYIIOI0THCS HOPMaMH SIK KPUMi-
HaJILHOTO MpaBa, TaK i Mi>KHApoAHOTO. Llel 3B’s130K BUSBIISETHCS 1 B TOMY,
IO JIesiKi HOPMU KPUMIHAJIBHOTO MpaBa BBEJICHO y KPUMiHAIIbHE 3aKOHO-
JaBCTBO YKpaiHM Ha MiACTaBi MXXKHAPOAHUX YToJ, A0 SKUX BOHA IPHETHA-
nacs. Hanpuknan, BianosigHo no ['aasekoi (1970 p.) i MoHpeanbcbkoi
(1971 p.) koHBeHIII# PO OOPOTHOY 3 HE3AKOHHUM 3aXOILICHHSIM ITOBITPSHUX
cyneH y KK BcTaHOBIIEHO KpUMIHANIBHY BiITOBIAAIBHICTS 32 BUKPAICHHS
MOBITPSIHOTO cy/iHA (cT. 278). BiAmoBigHo 10 MiXKHAPOAHOT KOHBEHIIIT ITPO
3abopony HalimancTBa B KK yBesieHo crarTio, sika riepeioavae BifmoBiiaib-
HICTh 32 HAMMAaHCTBO (CT. 447).

V 3axoni Ykpainu Big 29 uepsus 2004 p. «Ilpo mikHapogHi JOroBOpH
Ha TepuTopii YKpaiHm» 3aKpimieHo, M0 y3TroKEHI 1 HAJCKHUM YUHOM
patudikoBaHi YKpaiHOI MDKHAPOIHI TOTOBOPHU CKJIANAIOTh HEBI €MHY
YaCTUHY HalliOHAJIbHOTO 3aKOHOJABCTBA YKpAiHH 1 3aCTOCOBYIOTHCS B MO-
PSIKY, iependadueHoMy JJisi HOPM HaI[lOHAJILHOTO 3aKOHOAABCTBA. Y CT. 9
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Koncturyuii Ykpainu 3a3Ha4ueHo, 1110 YUHHI MKHAPOIHI TOTOBOPH, 3rojia
Ha 000B’sI3KOBICTb SKUX HajaHa BepxoBHoro Panoro Ykpainu, € 4acTHHOIO
HaIliOHAJILHOTO 3aKOHOJABCTBA YKpaiHw. Lle o3Havae, 110 MOoIoKeHHS MiX-
HapOAHUX JOTOBOPiB MpO GOPOTHOY 3 OKPEMUMHU BUIAMH 3JI0UMHIB
000B’SI3KOBO IMiIISTatoTh iMIuieMenTarii (BkioueHH0) y KK, a tomy B pasi
BYMHEHHSI TAKOTO 3JI0YMHY 3aCTOCOBY€ETHCS HE MIXKHAPOIHHIA JTOTOBIp, a BiJl-
nosigua crarrs KK.

§ 6. Hayka kpuMiHaJBHOIO IpaBa

1. Hayka kpuminansnozo npasa s61sae cob0r0 4acmuny 10puouyHoi na-
yKU, 001y i3 2any3eil CyCniibHUX Hayk. Ii 3MIiCTOM € 3J1aroj’KeHa cucTeMa
KPUMiHAJILHO-TIPABOBUX MOTJISIIIB, 11eH, YSBIICHD PO 3JI0YHH 1 IIOKApaHHSI.
Hayky kpuMiHaJIBbHOTO IIpaBa SIK CUCTEMY KPHMiHAJIbHO-TIPABOBUX MOIJISAIB,
i71el, yABJICHb 1 MOHATH CIiJ BiAPI3HATH BiJ KpUMIHAJIBHOTO MpaBa sIK CHC-
TeMH (CYKYyIHOCTI) FOPUJANYHUX HOPM, Tay3i paBa. KpumiHaibHe TipaBo
SIK TaJIy3b IIpaBa BUCTYIIAE AJIs1 HAYKU IIpeaMeToM BuUBUeHHS. Came Hayka
KPHMiHAIBEHOTO [PaBa, BUBYAIOYH KPUMiHATIbHE 3aKOHOIABCTBO, 3’ SICOBYIOUN
Horo coliaibHe MPU3HAYCHHS, XapaKTep yCiX HOro iHCTHTYTIB, 1X e(heKTHB-
HICTb, BUSIBIISIE IPAKTUYHE 3HAYCHHS KOXKHOI HOPMH, ITPOTaJIMHU Y IPaBO-
BOMY peryJIOBaHHi, TOCIiIKYy€e MpoOIeMH BIOCKOHAICHHS! KPUMiHAIBHO-
paBoBHUX HOpM. [IpeMeToM HayKu KpUMIHAJIBHOTO IpaBa € TaKi Colliab-
Hi IBHIIA, SIK 3JI0YHH 1 MTOKapaHHs. BoHa po3KpuBae iX COIialbHUNA 3MiCT,
FOPUUYHI 03HAKHU, 3’ SICOBYE MIJCTABU KPUMIHAIBHOI BiJNIOBIAaIBHOCTI,
BHBYAE MTPOOIEMU CKIIaly 3JI04MHY, pO3pOOIISiE TEOPETHYHI OCHOBH BiJIIO-
BiJIaJIbHOCTI 32 TIOTIEPETHIO 3IIOYUHHY JTiSIIBHICTD, CITIByYacTh y 3J04HHI,
JIa€ TMOHATTA 1 Kiacu(iKallito BUJIIB MHOXKUHHOCTI 3JIOUMHIB, 30KpeMa T10-
HATTS PEUUAMBY 3JI0UMHIB, 0OCTaBUH, 1[0 BUKJIIOUAIOTh 3JI0YMHHICTD JIi-
stHHS1. Hayka KpuMiHaibHOTO IpaBa IOCHIDKY€ TOHATTS TOKapaHHsI, BU3HA-
Yae 3MICT 1OT0 METH, aHaJTi3y€e OKPEMi BUIU MTOKapaHb, MiJICTaBH 1 OPSA0K
X IPU3HAYEHHS.

Cepiio3Ha yBara B HayIli KpHMiHAJILHOTO [TPaBa MPHUIUIAETHCS BUBYCH-
HIO TIpo0OJIeM 3BUTHHEHHS BiJl KPUMIHAJIBHOI BiJIIOBIIAILHOCTI 1 TOKapaHHS.

Ilpeomemom BUBYCHHS HAYKH KPUMIHAJILHOTO MpaBa € HE TUTbKU KpH-
MiHaJTbHE 3aKOHOAABCTBO, a i MpaKTHKa WOTO 3acToCyBaHHA. Kputepiem
MPaBUJIBHOCTI HAYKOBHX IOJIOKEHD y cepi KpUMIHAIBHOTO IIpaBa BUCTYIIAE
HE TUIBKU MPaBOTBOpPYA, a i MPaBO3aCTOCOBHA JisUbHICTE. Hayka kpumi-
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HAJBHOTO MpaBa HE MOXKE TUTITHO PO3BUBATHUCS 0€3 TNIMOOKOI0 BUBYCHHS
MPaKTUKU. Y TOH ke Yac BOHA BIUIMBAE HA MPAKTHKY HUISXOM HAyKOBOTO
PO3pOOIEHHS MUTaHb NPABUIBHOTO 3aCTOCYBAHHS HOPM KPUMiHAJIBHOTO
3aKOHY. 3B 530K HayKH KPUMiHAIBHOTO MPaBa 3 MPAKTUKOIO BUSBIISIETHCS
y Oararbox HampsMkax. lle Hacammepe] yuacTb y KOMICIsIX 3 TIATOTOBKH
MTPOEKTIB 3aKOHOJ]ABYMX aKTiB. 3HAYHY POJb Biirpany HayKa KpUMiHAb-
Horo mpaBa Ta ii npencraBHuky y ctBopeHHi HoBoro KK Ykpainu. [TpoBin-
HI BYCHI HAIIOT KpalHH Oy/IM MOCTIHHUMH WieHaAMH po00YO0l IpyIu 3 mij-
rotoBku Kojexkcy, crBopenoi Kabinerom MiHicTpiB YkpaiHu.

Benuka yBara npuainseTbcs B Hayli KpUMiHAIBHOTO MpaBa BUBYCHHIO
i y3arajgbHEHHIO IPAKTUKHU 3 PI3HUX NMHUTaHb KPUMIHAIBHOTO 3aKOHO/IaB-
cTBa. BueHi-kpuMiHATICTH OepyTh y4acTh y pi3HUX Hapanax, KoH(pepeHIli-
ax 1 pagax (Hanpuknal, KoncynsratuBHa pana npu Bepxosnomy Cyni
VYkpainu), e pa3oM i3 MpakKTUYHUMH MpaliBHUKAMH BUPINIYIOTh Oararo
[IUTaHb, 110 BUHUKAIOTh Y [IPaBO3aCTOCOBHIN AisiibHOCTI. Pe3ynpraTn Ha-
YKOBUX y3araibHEHb MPAKTHKH BTUTIOIOTHCS B HAYKOBO-IPAKTUYHUX KO-
menTapax 1o KK Ykpainu, y HanncanHi ssKux 6epyTh y4acThb K HAayKOBIIi,
TaK i1 IPaKTUYHI MPaIiBHUKH.

KpuminansHe 3aKOHOJABCTBO 1 MPaKTHKa HOro 3aCTOCYBaHHS BHBYA-
IOThCSI HAYKOIO B 1X iICTOPUYHOMY PO3BUTKY 1 3MiHi. ToMy mpeamMeTom Ha-
YKHM KpUMIHAJIBHOTO MpaBa € iCTOPisl pO3BUTKY KPUMiHAIBHOTO IpaBa
VYkpainu, TeHJeHIi] BAOCKOHAJICHHS KPUMiHAJIbHOTO 3aKOHY 1 MPaKTHUKU
HOro 3aCTOCYBaHHS.

o xona npobaem, OCHiKyBaHUX HAyKOI KPUMiHAJIbHOTO IpaBa,
BXOJSITH 3aKOHOABCTBO, MPAKTHKA HOTO 3aCTOCYBAaHHS, a TAaKOX TEOPis
KPUMIHAIFHOTO MPaBa iHIIMX JepiKaB K OJIMKHBOTO, TaK 1 JJAJIEKOTO 3a-
PYODLXKKS.

2. Memoou nayku — 1ie Ti COCOOHU, MPUHOMH, 32 JIOTIOMOTOFO SIKUX TTi3-
HAFOThCS SIBUIIA 00 €KTHBHOT IIHCHOCTI, 1110 CTAHOBJISATH ITPEIMET JIAHOT HAYKH.
IcHy10Th pi3HI METOH, IKUMH KOPUCTY€EThCS HayKa KPUMiHAJIBHOTO TpaBa.
Cepen HUX MOKHA BUJIUTUTH OCHOBHI 1 gonoMixkHi. OnHaK yci BoHu nepedy-
BarOTh TIOMIXK COOOIO B TICHOMY B3a€MO3B’SI3KY, JIOTIOBHIOIOTH OJIMH OJTHOTO.

Jlo OCHOBHHUX METOJIIB HayKH KPUMiHAJIBHOIO MpaBa (K, BOYCBHUb,
1 Bciel opucnpyneHuii) Hanexarb: pinocopcrkuii, a0 HiaJeKTUIHHH,
METO/I ITi3HAHHS; FOPUIUYHNN, a00 JOTMaTUYHHUEA, METO/; COLI0JIOTYHHUN
METO/I; METOJl CUCTEMHOTI'0 aHaJIi3y; METO/ OPiBHsUILHOTO IIPaBO3HABCTBA,
a00 KOMIIAPaTUBICTCHKUI METO]I, 1, HAPEIIITI, ICTOPUIHUMN, A00 TEHETHYHHUIA,
METOA AOCIiIKEHHS.
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SIK TOTIOMI>KHI METOIM HayKa KPUMIHAIBHOTO NIPaBa BUKOPUCTOBYE Me-
TOJIA MaTEMaTHYHOTO MOJICTFOBAHHSI, IICUXOJIOTYHOTO aHAI3Y, eKCIIEPTHIX
OIIIHOK TOIIIO.

3yMMHAMOCS KOPOTKO Ha OCHOBHHX METOAX IMi3HAHHS, sIKi 32CTOCOBY-
FOThCS B HAyIll KPUMIHAJILHOTO MPaBa.

Dinocoghcokuti, abo diarekmuynull, Memoo SIK 3araTbHUN METOI ITi3-
HaHHS BUKOPHCTOBYETHCS B HAYIlI KPUMIHAJILHOTO TIpaBa JijIsl MOSICHEHHS
HU3KH SBUI. [liaIeKTHIHUH 3aK0H PO 3arajibHUH, YHIBEpCATLHUHN 3B’ 130K
SIBUIIL A€ MOYJIMBICTh PO3IIsIIaTH KPUMIHAJILHE [TPABO HE SIK CAMOCTIHHE,
HE TIOB’s13aHE Hi 3 YUM SIBUIIIE, a TPOCTEIKUTH HOTO YUCIICHHI 3B’ SI3KH 13 CO-
HiaJIbHUMH MTPOIECAMU, CYTHICTIO JISPYKABH, CITIBBIIHOIICHHSIM 3 IHIIMMU
TaTy3sIMH TIpaBa i MO/,

Jauti, HanpukIa, AiaJeKTHYHUA 3aKOH 3allepEeUYeHHS J]a€ 3MOTY 0auuTh
Y 3HATOMY SIBHIII €JIEMEHTH SIK HOBOTO, TaK 1 CTaporo, 10 3aJHIIUIOCh
y HbOMY, 1 BUCTYIIa€ SIK HOBE.

Taxi kaTeropii MiaJeKTHKH, SK MPUYHUHA 1 HACTIIOK, HEOOXiTHICTh 1 BU-
aJIKOBICTh, MOMKJIMBICTB 1 IIHCHICTB, CYTHICTB 1 SIBHIIE, 3MICT 1 (popma, BUKO-
PUCTOBYIOTHCS Y HAyTll KPUMIHAJILHOTO TIPaBa P PO3TIIAl TUTAHb TIPHIUH-
HOTO 3B’5I3KY, TN[yMaueHHI BUHH Ta 1i opM, CTaill yIMHEHHS 37I0YMHY Ta iH.

FOpuouynuii, abo doemamuynuii, memoo 3aCHOBaHW Ha BUKOPUCTaHHI
npaBuiI GOpPMaIbHOI JOTIKK A7l i3HAHHS NpaBa. Bin BusBiseTses y Gop-
MYJTIOBaHHI 1 PO3KPUTTI IOPUIUIHUX TOHATH, TOOYIOBI IOPUIUIHIX KOH-
CTPYKIIi#, 3’ iCyBaHHI JIHCHOTO 3MIiCTy 3aKOHIB IISAXOM iX TIIyMaueHHS.
Kputnunuit anaiiz HOpM KpUMiHAJIEHOTO IpaBa 3a JOMMOMOTOI0 Po3podite-
HUX Y HayIli IPUAOMIB TJIyMa4eHHSI CTAHOBHUTH CEPIICBUHY PO3IJISyBaHOTO
MeTOomy. 3 HOTO JOMTOMOTOI0 KOMEHTYIOTHCS KpUMiHABHI 3aKOHH, 10 HAl-
3BUYAWHO BaXJIMBO JUIS X OJJHAKOBOTO 3aCTOCYBaHHS. 3aBISKU I[bOMY
METOIy PO3pOO0JIeHI BUXiAHI MMOHATTSI KPUMIHAIBHOTO MpaBa, HAPUKIIAT,
MOHATTA CKJIaAy 3JI04MHY Ta iH. Teopis kBamidikauii 37104MHIB, sSKa epe-
Oagae aHaIII3 €JICMEHTIB CKJIaTy KOHKPETHOTO 3JI09YHHY, 0a3y€ThCS B OCHOB-
HOMY Ha JJaHOMY METOJII.

Coyionociunuii memoo BUSBIAETHCS y JOCITIKEHHI 3JIOUYMHY 1 TTOKa-
PaHHS sIK COLlIAJIbHUX sIBUII. Hanpukia, muTanHs npo collialibHi YHHHUKH,
110 BIUTMBAIOTH HA KPUMIHAJI3AIIIO YH, HABIAKH, JEKPUMiHATI3aIlif0 TIEB-
HOTO JIiSIHHS', MA€ BUPINIAIbHE 3HAYCHHSI [Tl 3aKOHOABII. BuByaroun i

' Kpuminanizayis — e BASHAHHS TOTO YH HIIIOTO JisSHHS 3 YpaxyBaHHSIM HOTO CyCITib-
HO{ HeOEe3MEeYHOCTI 37I0YMHOM 1 BCTAaHOBJICHHS 3a HbOTO BignoBinansHocTi y KK. Jexpumi-
Hanizayis — e BukioueHHs 13 KK BiAMoBinanbHOCTI 3a MIEBHE JisIHHS BHACIIIOK BTPATH
HUM CYyCIiITbHOT He0E3MEeYHOCT], MPUTAMAHHOT 3JI0YHHY.
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colliajbHI YMHHUKYA — €KOHOMIYHI, MOJITHYHI, MOPaJIbHI Ta 1H., HAyKa
POOHTH BUCHOBKH PO HEOOX1IHICTh KPUMIHAILHO-TIPABOBOT 3a00pOHH Y1
il mepeuacHOCTI a00 HaBITH HETIOTPIOHOCTI B3arami. Tak, po3BUTOK pHH-
KOBHX BIJHOCHH, BU3HAaHHsI PIBHOCTI BCiX (JOpM BIIaCHOCTI Ta 1HII YHHHH-
KM BUMararoTh KpUMiHaJI3al(il IEBHUX [IiSHb, 10 TIOCATal0Th HA HOPMaJlb-
HUH PO3BUTOK PUHKOBOT €KOHOMIKH (HAPUKJIIA/L, 3aHSTTS 3a00pOHEHUMU
BUJIAMU TOCIIOAAPCHKOT AISTbHOCTI, YXHIICHHS B1JI CIUIATH TOJIATKIB, 300iB,
IHIIMX 000B’S3KOBUX ILIATEXiB, (DIHAHCOBI 3JIOBKKUBAaHHA Ta iH.). Colrio-
JIOTTYHUI METO/I BUKOPUCTOBY€E KOHKPETHO-COIIOIOTIYHI JOCIiIKEHHS
(aHKeTYBaHHS, aHAJI3 CTATUCTHYHUX JaHUX, IHTEPB FOBAHHS TOIIO) IS
BUSIBJICHHSI COLIIAJIbHOTO 3MICTY KOHKPETHHUX 3JI0YMHIB, iX BHIIB, COLIAJIbHOT
XapaKTepUCTUKH cy0’€KTiB pi3HUX 3704MHIB. Llei MeTox 103BoIIsIE CyauTH
PO €PEKTUBHICTh HOPM KPUMIHAJILHOTO 3aKOHY, HAJIA€ ICTOTHY JIOTIOMOTY
B IIpOIIeCi PaBOTBOPYOCTI.

Memoo cucmemnozo ananizy nependadae BUBUCHHS KPUMIHATIHLHOTO
IpaBa Ta HOro IHCTUTYTIB SIK [[ITICHOT CUCTEMH, 10 CKJIAJIAETHCS 13 JCK1Tb-
KOX TIJICHCTEM, CTPYKTYPHI €JIEMEHTH SKHX MepeOyBaroTh MOMiXK c00010
B TiCHIN €HOCTI. 30KpeMa, HOPMH KPUMIiHAJIHHOTO MTpaBa BUBUAIOTHCS 32
MIEBHOK) CHCTEMOIO: CIIOYAaTKy — HOPMHU 3arajibHOI YaCTUHHU, Jie chopMy-
JILOBAHO BCI OCHOBHI TIOJIOXKEHHSI, 1110 CTOCYIOTBCS 3JI0YHMHY 1 TIOKapaHHS,
moTiM — HopMu OCOOMUBOT YaCTHHU, B SKMX BCTAHOBIICHO BiATIOBIIaNb-
HICTh 32 OKpEeMIi BUM 37104MHIB. METOJl CHCTEMHOTO aHalli3y BUMarae, moo
HOpPMHU 3arajbHOI YaCTHHU pO3MIsIaincs Ha 0OcHOBI HOpM Oco0nnBoi yac-
TUHH. Y To ke gac HopMu OCOOIMBOI YaCTHHH HE MOXKYTh OyTH 3aCBO€EHI
0e3 ToJIOKeHb 3arajibHOl YacTUHU. Hampukiaza, 3p03yMiTH HOpMY IPO
yMHCHE BOMBCTBO, BuKIajeHy B cT. 115 KK, nemoxnuso 6e3 ct. 24, ne
OTIHCYIOTHCSA BUIM YMHCIY, a SKIIO Take BOMBCTBO BUMHEHE JICKiThKOMA
ocobamu, — 0e3 ypaxyBaHHsI craTeii 27 1 28, Jie ONMUCYIOThCS BUIU CITIBY-
YaCHHUKIB Ta (hOpMHU CIiBy4acTi. MeTo | CACTEMHOI'O aHaJli3y 3aCTOCOBYETh-
Csl TIPH PO3KPUTTI TAKOTO KIFOUOBOTO MOHATTSI KPUMIHAIBHOTO TIPaBa, sIK
CKJIaJl 3JI0YHHY, SIKUW IHTETPaTUBHO BKIIIOYAE B ceOe Bi/IMOBIAHI €I1EMEHTH
Ta o3HaKu. L{eit MeTo 1ae 3MOTy BUSIBUTH CYIIEPEUHOCTI 1 TPOrajIiHU B 3a-
KOHOJIaBCTBI Ta Ha IIill OCHOBI C(OPMYITIOBATHA MPOIIO3UITI] IIOI0 HOTO
3MiHU YH JJOTTIOBHECHHSI.

Memoo nopiensanbHo020 NPABO3HABCMEA, Yl KOMNAPAMUGICICHKULL Me-
Mmoo (METO] KOMITapaTUBI3MY ), BUSBIAETHCS Y BUBYEHHI HOPM KPUMiHATb-
HOTO IPaBa IHO3EMHHUX JIEPKAB 3 METOIO 1X 31CTABJICHHS, TIOPIBHSHHS 3 HOP-
MaMH KpUMIiHAJIBHOIO IpaBa Ykpainu. Lleit MeTo 1ae MOXKIIUBICTh OL[IHK-
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TH Ti YM 1HIII HOPMHU KPUMIHAJIBHOTO MpaBa KpaiH 3apyOiiOKs Ha MpeaMeT
iX BHKOpHUCTaHHS y HAIIOMY 3aKOHOJABCTBI. Hanpukiana, Ha MO3UTHBHE
BUPILLIEHHS IUTAHHs IIPO CKacyBaHHsSI CMEPTHOI Kapy BIUIMHYJA Ta 00CTa-
BHHa, 10 B yCiX KpaiHax 3axigHoi €BpoIH 1 AKX KOJIMIIHIX peciryOrikax
Coto3y PCP (nanpukian, ['py3ii, MosioBi) cMepTHY Kapy OyJ10 CKaCOBaHO.
3a mpuKIIaoM 0arathbox KpaiH Oysio BBEJICHO IHCTUTYT OOMEXEHOI OCy/I-
HOCTI Ta iH.

Iemopuunuii, wu eenemuunutl, Memoo Tiepenoadac BUBYCHHS HOPM KPHMi-
HaJILHOT'O ITPaBa B ICTOPUIHOMY PO3BUTKY. TakK, yCBIZTOMHUTH I€HE3HUC HOHATTS
37I0YMHY MOYKHA JIMIIE B TIPOLIEC] SIK BUBYCHHS 3aKOHOJABCTBA, 110 BU3HAYAE
e MoHsITTs (Harnpukia, Bixnosiaai crarti KK 1922, 1927 1 1960 p.), Tak
1 TIyMaueHHs Horo y Hayli KpUMiHaJIbHOTO MpaBa. | eHeTHYHMI MeTox Ho-
KJIMKaHUH 3’siCyBaTH MpoOIeMH HACTYITHOCTI B KpUMIHAJIBHOMY TIPaBi, ke
KpUMiHAIIbHE MTPaBO — II€ CUCTEMA, SIKa PO3BHBAETHCS, HE TUTLKH MIiCTHTh
B co0i eJIeMEeHTH ChOTOJICHHSI, a i 30epirae prcH MHUHYJIOTO, HAMIYae KOHTYPH
MatiOytHboro. Hanpukiazn, KK 1960 p. micTus Oarato HOpM, 110 30epirarotbest
3 IABHBOTO Yacy (TOHSTTS yMHCITY, BiIIIOBIAAIBHICTh 32 OKPEMi BUJIH BOUBCTB
Ta iH.), 1 6araro B yoMy Bu3Ha4MB KOHTYpH MaiOyTHROr0 KK Ykpainu 2001 p.
(HarpuKkIa, HeoOXiTHICTh OLIBIIOT perlaMeHTalil IHCTUTYTIB 3aranbHoi yac-
TUHH, HOBOI cucTeMu OcoOIMBOI YaCTUHU TOIIIO).

3. Hayka kpuMiHaJIbHOTO NpaBa — 1€ hyHoamenmanvha Hayka. Bona
€ HayKOBUM (DYHAaMEHTOM 151 iHIIMX HAyK KPUMiHAJIBHOTO UKy — KpPH-
MIHOJIOT'IT, CyJOBOT IICUXOJIOT11, CY/I0BOI ICcUXiaTpii, CyA0BOi MEIULIUHH,
CTaTUCTHUKH, KPUMIHATIICTHKH 1 T. /1. Y TOM K€ Yac BOHA BUKOPUCTOBYE JIaH1
LUX NPUKIagHUX HayK. Hampuknan, KpuMiHOIOTiS — 1€ IOpUAnYHA HayKa,
sIKa BUBYAE IPUYMHHM 3JI0YMHHOCTI, 0CO0Y 3JI04HHIIS, PO3POOIISE Clieiiaib-
Hi 3aX0JIM IO/I0 TIOTIepeKeHHs 37049rHIB. [IoHATTS, po3poOieHi y HayIli
KPUMiHAJIBHOTO ITpaBa (MOHSATTS 37104MHY, GOpMH BHHH, BiK 0COOH, 3 IKOTO
BOHA ITiJIATa€e BiIOBIIAIBHOCTI 3a OKPEMIi BUIH 3JI0YMHIB, Ta 1H.), ITHPO-
KO BHKOPUCTOBYIOTHCS B KpUMIiHOMIOT1i. Pa3om 3 THM KpUMiHONOTIYHI TaHi
PO AWHAMIKY, CTPYKTYPY, CTaH, KOe(ilieHTH 37T0YMHHOCTI TOILIO 3aM03H-
YYIOThCS KPUMIHAIBHUM ITPABOM.

Hayxka xpumiHaIbHOTO npaBa BUKOPUCTOBYE JaHi i iHIINMX HayK. Tak,
[IpY BUBYEHHI MPOOJIeM OCYTHOCTI Ta HEOCYTHOCTI BUKOPHCTOBYIOTHCS AaH1
CY/IOBOT ICcUXiaTpil; Mpu A0CIIHKCHHI BIKOBUX OCOOJMBOCTEH HEIOBHO-
JITHIX, sIKi BYMHHUITY 3]I0YMH, — JaHi nexaroriku. [Ipu BupimieHHi muTaHb,
MOB’s13aHUX 31 BCTAHOBJICHHSM IPUYMHHOTO 3B 3Ky MK YIYMHEHHUM MisiH-
HSIM 1 HaCJIIZKOM, 1[0 HACTaB MPH BOMBCTBI, BAKOPUCTOBYIOTHCS, 30KpeMa,
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naHi cynoBoi MeguiuHu. OCTaHHIMU POKAaMH HaMi4a€ThCsl TPOHUKHEHHS
y HayKy KpIMiHaJILHOTO NIPaBa JIAHWX MaTeMaTHYHUX JIOCITIPKEHb, TIOJIOKEHb
TaKuX HayK, K KibepHeTHKa, iHhopMaTHKa, HayKa YIpaBIiHHS Ta iH.

4. OcHOBHI 3aBJaHHS HayKH KPUMiHAIBHOTO MpaBa MOJSATaloTh y Ta-
KOMY:

a) po3B’s3aHHA (PYHIAMEHTAIBHHUX MPOOIeM Teopii KpUMiIHAIBEHOTO
paBa;

0) po3po0IICHHS PEKOMEHIALlIN 1010 PAKTHKHU 3aCTOCYBAHHS HOPM
HoBoro KK;

B) MOZAJIbIIIE BUBYEHHS BCIX IHCTUTYTIB KPUMiHAJILHOTO TIPaBa 3 METOIO
BUSIBJICHHSI 1X e(DeKTUBHOCTI;

T') 3MIITHEHHS TICHUX 3B’S3KiB 13 TPaBOTBOPUNMH i MPAKTHIHUMH Opra-
HaMH;

I') oJaJIbllie BOCKOHAJICHHS BCi€l HAYKOBO-IIEAAroriqHOT MisSIbHOCTI
3 METOIO ITiJITOTOBKM BUCOKOKBaTi(pikoBaHMUX (haXiBIIiB-IIPABO3HABIIIB.

KoHTposibHi 3annuTaHHs

1. o siBiste coOOrO KPUMiHANIBHE MPABO SIK raty3b Ipasa?

2. Ynm BiApi3HAETHCA KpUMiHAIBHE ITPABO SK TaTy3b IpaBa BiJ Ha-
VKU KPUMIHAJIBHOTO TIpaBa?

3. 3 sikux po3ALIiB cKiIanaeTbess KpuminanbHuii Koneke Ykpainn?

4. SIxi ramysi mpaBa € CyMiKHUMH 3 KPUMIHAJIBHUM IIPaBoM?



POSIIiJI I —————————
KpuminajbHa BiINOBIIAJIBHICTD
Ta Il MiJACTABH

§ 1. IloHATTS KPUMiHAJIbHOL
BiNIOBiAJIBHOCTI

1. ¥ KK 9acTo 3acTOCOBYETHCS TEPMiH «KpHMiHAJIbHA BiAMOBIAATE-
HICTB» (HANpHKIIA, CT. 2 Ma€ Ha3By «llizcTaBa KpUMiHAIEHOI BiAITOBI1aTh-
HOCTI»; po3ain Il — «3akoH po KpUMiHAIBHY BIAIOBIAATBHICTE; PO3ILIT
IX — «3BiIbHEHHSI BiJl KpUMIHAJIBHOT BIAMOBIAAILHOCTIY ), aJIe IPH [IbOMY
KK nize He po3kpuBae ii MOHATTS, X04a MPOBOAUTH BiIMIHHICTh KpUMiHAIb-
HOT BiJIMOBiAaNILHOCTI Bix mokapanHs (Hanpukian, po3ainmu X, XI i XII
3aranpHoi yactunn KK HazuBaroThest BinnosigHo «llokapanHs Ta #oro
BuaN», «lIpu3HaveHHs MOKapaHH», «3BIIbHEHHSI Bl OKapaHHs Ta HOro
BinOyBaHHs»). Y Haylll KpUMiHAJILHOTO IPaBa TAKOXK HEMAE €IMHOTO PO3Y-
MiHHSI KpUMIHAJIBHOI BiAMIOBiaTbHOCTI: OJHI aBTOPU OTOTOXKHIOIOTH ii
3 KPUMIHAIEHUM MTOKapaHHIM; IPYTi XapaKTepU3yrTh KPUMiHAIBHY Bij-
MTOBITaTbHICT SK TIEBHOTO POIy 000B’S30K 0COOM, IO BUWHMIIA 3JIOUHH;
TPETi PO3TIAMAIOTE 1i AK KOHKPETHI KPUMiHAIBHO-TIPABOBi BiTHOCWHH;
YEeTBEPTi PO3YMIIOTh KpUMIHAIBHY BiAMOBIAATBHICTS K peali3aliio CaHK-
1ii KPpUMIHATBHO-TIPABOBOI HOPMH; 11’ ITi — BBaKAIOTh KPUMIHAIBHY Bij-
MOBIJJAJILHICTD OCYZIOM BUHHOTO OOBHHYBAJIbHIM BHPOKOM CYy/y 33 BUMHE-
HUH 37I04MH 13 TPU3HAYECHHIM MOKapaHHs abo 6e3 HbOTO TOIIO.

2. [Ipu BU3HAYCHHI KPUMIHAIBHOI BIMOBIIAIBHOCTI CIIiJI BUXOJUTH
3 TOTO, 110 BOHA € OJIHUM i3 BUJIIB IyOJIYHO-TIPABOBOI Bi/IMOBIAaILHOCTI.
[ xo4a ocTaHHs B IpaBO3HABCTBI PO3YMI€THCSI TIO-PI3HOMY, IPOTE Y BY3bKO-
MYy, CIIEI[iaIbHO-TIPAaBOBOMY, 3HAYEHHI BOHA TIIYMAUUThCS SIK BiIIOBi1a)Tb-
HICTh PETPOCIIEKTUBHA, TOOTO SIK Bi/IMTOBITHA PEeaKIlis AepKaBu HA BUNHEHE
B MHUHYJIOMY TIPaBOTIOPYIICHHS. 3 I[LOTO MOTIISAY ITyOIi9HO-TTPABOBY Bij-
MOBIAAFHICT MOYKHA BU3HAYHUTH AK BUJ 1 Mipy OOMEXEeHHS JIep>KaBHOIO
BJIQJI0F0 TIEpeA0AICHUX 3aKOHOM TIPaB i cCBOOO 0COOH, sSIKa BUMHMIIA TIPABO-
MOPYIICHHS.

[ToHSITTS KpUMIHATHHOI BIIMTOBIATBHOCTI BIATIOBIAA€ POTOBHUM O3HAKAM
My OIiYHO-TIPAaBOBOT BiAMTOBIAAIFHOCTI 1 BOAHOYAC XapaKTEPU3Y€ETHCS CBO-
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iMH BUJIOBUMH, BiJI3HAYAIbHUMH 03HaKamu. Humu € taki: 1) kpuMiHaabHa
BIIMTOBIIaIbHICTH — 1€ BHJI IEPYKAaBHOTO TPUMYCY, III0 BUPAKAETHCS Ha-
camriepe] B OCY/Ii 37I09MHIIS Ta HOTO JTiSTHHS OOBHHYBAJILHIM BHPOKOM CYITY,
a TAKOX Y MOKJIa/IaHHI Ha BUHHOTO JIOJIATKOBUX T1030aBJICHb 1 0OMEKEHb;
2) BuJ 1 Mipa 00MEXEeHb 0COOUCTOr0 (HANPHUKIIA/, T030aBICHHS BOJII),
MaifHOBOTO (Hampukiaa, mrpad) abo iHIIOro xapakrepy (HanpuKIiIai, Mmo-
30aByeHHs MpaBa 00iMaTH TIEBHI 1TOCa 1) BU3HAUCHI TUTbKU B KDUMiHAb-
HOMY 3aKOHi, epeyCiM Y CaHKIIi1 BIIMOBIAHOT KPUMiHAJILHO-ITPABOBOT
HOpMU; 3) KpHUMiHAITbHA BiMOBIIAIBHICTB SBIISIE COOOFO peallbHY B3a€MOIIT0
Cylly 1 crieliadbHIX OpPraHiB BUKOHABUOI BJIa/IM ICPIKaBU Ta 0COOU, BU3HA-
HOT BUHHOIO Y BUMHEHHI 3JI0YMHY, BHACIIIJIOK YO0 1151 0c00a 3a3HAa€ MEBHUX
oOMexeHb; 4) 3a3HaBaHHS TaKUX OOMEXEHBb 3aBXK/IM Ma€ BUMYIICHUH,
a He TOOPOBLNBHUI XapaKTep, OCKUIBKH iX 3aCTOCYBaHHS € 000B’I3KOM Cy1y
Ta CIEI[laJIbHO YITOBHOBAXCHUX Ha II¢ OPTaHiB JiepyKaBu; 5) KpUMiHaIbHA
BiJIMOBIIaJIbHICTh MOYKITMBA TUTHKH 32 BUNHEHHS 3JI09YHHY, 1110 BUCTYTIAE 5K
IijicTaBa TaKkoi BiAMOBIANBHOCTI. 3 ypaxyBaHHSIM BUKIAJICHOTO KPUMIHATIb-
Ha sionosidanvricme — ye nepeddauene KK obmedsicenns npas i c60600
0cobU, AKA BYUHULA 3TOYUH, WO THOUBIOYANIZYEMBCA 8 0DBUHYBATLHOMY
BUPOKY CYOY i 30TUCHIOEMbCA CREYIANbHUMU OPeAHAMU BUKOHABYOT 81A0U
deporcasiu.

3. SIx yke Bi3HAUANOCs, MOHATTS KPUMIHAIBHOI BiMOBIAIBLHOCTI
BigOuBae (akT peanbHOi B3aeMoaii 0coOH, 10 BYMHMIIA 3JI0YUH, 1 Cyy Ta
CrelniajJbHUX OpPTaHiB JepkaBH. Taka B3a€MOJlisl BpETyIbOBaHa HOPMaMH
KpUMIHAIBHOTO TIPaBa i TOMY 3/IIHCHIOETHCS B paMKax MIEBHUX MPABOBIJI-
HOCHH, 110 Ha3UBAIOTHCS KpUMiHanibHO-npagosumu. ONHI 3 HAYKOBLIB
BBa)KAIOTh, 11O IIi TPABOBIIHOCHHHA BUHUKAIOTH 13 MOMCHTY BUMHCHHS 3J10-
yuHy. Ha myMKy X iHITMX, BOHW BUHHUKAIOTh 3 MOMEHTY a00 MMOPYIICHHS
KpUMiHaIBHOI cripaBH, a00 IPUTATHEHHS 0cOOM SIK 0OBUHYBaueHOTO, 200
HaBITh 13 MOMECHTY BUHECCHHS Y1 HAOpaHHs 3aKOHHOT CHITH OOBHHYBAJILHUM
BHPOKOM cyfy. BiimoBiik Ha 11€ Ta 1HII 3amMTaHHS 3aJIeKUTh BiJl PO3YMiH-
HSI TOTO, IO SBJISIOTH COOOKO I1i MPABOBIIHOCUHU, SKUH 3MICT MalOTh iX
CTPYKTYpHI €JIEMEHTH, Y YOMY BUPaXKA€ThCS X B3aEMO/Iisl, B SIKOMY CITiB-
BiJTHOIIIEHH] ITepe0yBaloTh KpUMiHATbHA BiIOBIIATBHICT Ta aHATiI30BaH1
MIPaBOBITHOCHHU 1 T. [I.

BBakaeTbes, 1110 3 MOMEHTY, KOJIM 0C00a BUMHUIIA 3JI0UMH, MIXK HEIO Ta
JIep KaBOI0 BUHUKAIOTH TI€BHI FOPUINYHI BiJIHOCHHH, BHACIIIOK SKHX y JIep-
JKaBU 3’SIBIISIFOTHCS BJIAIHI TOBHOBAXXCHHS II0JI0 0COOU, sIKa BYMHUIIA 3J10-
YHH, & B OCTAHHBOT — 00OB’S30K IMiJKOPUTHCS 3aKOHHOMY OOMEKEHHIO
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JeprkaBolo 1i meBHUX npaB i cBoOox. [1pu ibomy, 3BHUaiiHO, Taka 0coda Mae
MpaBo BUMAaraTu BiJ JiepKaBu, 100 i1 J1ii OyJiu nmpaBriibHO KBai(hikoBaHi;
00 mokapaHHs Oyiio MpU3HAYEHO JIMIIE B paMKax caHkIii Tiei ctarti KK,
sIKa Tiepe0auae BANHEHWH HEIO 3JI0YMH, IPH BPaxyBaHHI BiAMOBITHUX I10-
noxenb 3aranpHoi wactuau KK Tommo. Y cBoto uepry, nep:xaBa MoBHOBaX-
Ha 3aCyJUTHU 3JI0YMHIIS 33 BUMHEHE HUM [JiSTHHA, & TAKOXK OOMEXHUTU HOTro
MPaBOBHH CTaTyC y paMKaxX CTPOKIB IJaBHOCTI NPUTATHEHHS 0 KPUMiHAb-
HOT BI/IMOBIAAJILHOCTI 1 CTPOKIB IMOTAICHHS a00 3HATTS CYIUMOCTI, IIPOTE
MIpH ITbOMY BOHA 3000B’s13aHa 3a0€31eYNTH IPaBUIIbHY KBaTi(iKaIiro cKo-
€HOTO, MPU3HAYUTH MMOKapaHHs BianoBigHo xo Bumor KK 3 ypaxyBaHHsIM
TSDKKOCTI BAMHEHOTO 3JI0YMHY, 0COOM BUHHOIO, @ TAaKOK 0OCTaBUH, 11O
[IOM’SIKILIYIOTh UM OO TSDKYIOTh IIOKapaHHs, Too. BoueBup, 1110 3a3Ha4eH1
MOBHOBAKEHHSI ACpKaBHU Ta IpaBa 0COOH, sIKa BUMHHIIA 3JI0YHH, MAIOTh
KPUMIHAIBHO-TIPOIIECYalbHY IIPUPOLY.

PazoM 3 TUM MOBHOBaXKEHHS ACP>KaBU L1010 OOMEKEHHS Ha MiACTaBi
KK mpaB i cBo00a 0cO0H, sika BYMHUIIA 3JI0YHH, Ta 00OB’SI30K OCTaHHBOT
3a3HATU IIUX OOTSIKEHb CTAHOBISTH IOPUIUYHHUI 3MICT KPUMiHAIBHO-
MIPaBOBHX BIIHOCHH, 10 BUHUKAIOTh 3 MOMEHTY BUMHEHHSI 3JI04YHHY, HE3a-
JIe)KHO Bil TOTO, BUABIICHO 3JI0YMH OpraHaMH AEpKaBH 4H Hi (JOKa3oM
LbOTO CIYrye Xo4a O Te, 0 CTPOKH JAaBHOCTI BiamoBiaHo 10 cT. 49 KK
MOYMHAIOTh OOUMCITIOBATUCS CaMe 3 JIHSI BUMHEHHsI 310unHy). [Iponecyans-
Hi K aKTH MOPYLICHHS! KPUMiHAJIBHOI CIIPaBH, MPUTSATHEHHS OCOOH SIK 00-
BHHYBaueHOTro a00 BUHECEHHSI OOBUHYBAILHOTO BUPOKY HE MOPOKYIOTh
1 HE CTBOPIOIOTH KPUMiHAJIBHO-IIPABOBUX BITHOCHH, @ JIUIIE KOHCTATYIOTh
X, OCKIJIBKH 1 JI0O BHHECCHHS [UX aKTIB MiX 3JIOYHMHIIEM 1 JISPIKABOKO YHKE
BUHUKJIM peaibHi IopuaiyHi BiHocHHU. Cyd’€KTaMHU TaKuX BiJHOCHH €,
3 0IHOTO 00Ky, 0co0a, sika BUMHMUIIA 3JI0YHH, a 3 APYTroro — JepiKaBsa.
i npaBoBiAHOCHHH € TUHAMIYHIMH, BOHH YBECh 4ac PO3BUBAIOTHCS, yTOU-
HIOIOTBCS 1 3MIHIOIOTHCS BHACIIIIOK il Cy0’ €KTIB 110710 peaizaliii iX B3a-
€MHHX TIpaB i 000B’s3KiB (HANPUKIIA], BUHHIA MOXe 3’ IBUTHCS 13 313Ha-
HHSIM, aKTUBHO CIIPUSTH PO3KPUTTIO 3JI0YHMHY, BiAIIKOAYBATH 3ANOAISIHY
HIKOJY Ta iH., 1[0 Y CBOIO UEPry MOPOJKYE Y BIAMOBITHIX OPTraHiB i CIyX-
0oBuX 0ci0 000B’ 430K ypaxyBarH I1i 0OCTaBWHU NPH BU3HAYEHHI Mipu
BIJIMOBIIaJIbHOCTI YH 30BCIM 3BUTLHUTH 0COOY BiJl KpHMiHAIBHOI Bi{IIOBI-
JaBHOCTI TOIO). Ha nmeBHOMY eTarti po3BHTKY MPAaBOBIAHOCHH OPTaHOM,
SIKUM TpeACTaBIsie AepiKaBy, BUCTyNae cya. Came 006uHysarbHull 6UpoK
YOy 0OCMamouHo 3ac8i0Uye ICHYBAHHA KPUMIHATILHUX NPABOGIOHOCUH. Bu-
POk € hopMOrO BUPA3y JCPIKABHOTO OCYY 3JIOUMHILI 1 BAUMHEHOTO HUM JTi-
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SIHHS Ta 1HOUBILyasi3ye BUJ 1 Mipy THX OOMEKEHb, SKHX [TOBHHEH 3a3HATH
3acymkenuit. OTie, 3 MOMEHTY HaOpaHHs 3aKOHHOT CHJIM OOBHHYBaJIbHUM
BUPOKOM IPaBOBIJIHOCHHM AOCATAIOTh CBO€I MOBHOI BU3HAYEHOCTI.
006’€KTOM TakuX MPABOBIJIHOCUH € Ti 0COOMCTi, MaHOBI 4M iHII Onara
0co0u, 0OMEKECHHSI SIKUX Tiepe10a4aeThesl B CAHKIT KPpUMiHAILHO-TIPABOBOT
HOPMH, 3a SIKOI0 0C00a BU3HAETHCS] BUHHOIO y BUNHEHHI 3JI04MHY 1 K1 BU-
3HaueH1 OOBUHYBAJILHIUM BUPOKOM cyny. [1o CyTi Takum 00’ €KTOM € KpHMi-
HaJIbHA BIAMOBIfaNbHICTh. Hasai, npu Bii0yBaHHI 3aCyIPKSHUM IIOKapaH-
HS1, Cy0’ €KTaMH, sIKi IPEICTABISAIOTH ACP)KaBy B KPUMiHAJIbHO-IPABOBUX
BiJTHOCHHAX, BUCTYTAIOTh OPraHy, 1110 BiIal0Th BUKOHAHHSM MTPU3HAYEHOTO
cyaoM rokapanss. [TapanenbHo 3 KpEMiHATBHO-TIPABOBUMH TYT BHHUKAIOTh
1 PO3BHBAIOTHCS KPUMiHAILHO-BUKOHABYI ITPABOBITHOCHHH.

KpuMinanbHi mpaBOBiIJHOCUHH iCHYIOTb, 33 3araJlbHUM MPaBUIIOM,
3 MOMEHTY BUYMHEHHSI 3JI04YMHY MIPOTSITOM YChOTO Yacy BiJIOyBaHH: 3acyiKe-
HUM IIOKapaHHS Ta IL1e SKUHCh Yac Micis IbOro, a caMe — JI0 MOMEHTY
norameHHs abo 3HATTS cyagumocTi (cT. 89 KK). Ognak kpumiHalibHO-
MPaBOBI BITHOCHHHU MOXYTh OyTH NPUIHHEHI 1 Ha OLTBII PAHHBOMY ETalli.
[lizcTaBu Takoro NPUIMHEHHS MOXKYTh OyTH PI3HUMH, HAIPUKJIIAJ CMEPTh
ocobu, 3akinueHHs cTpokiB gaBHOCTI (cTarTi 49 1 80 KK), 3BinbHEHHS 0CO-
Ou BiJl KpUMIHAJIBHOI BianoBiganbHOCTI (cTarti 45—48 KK), BuganHs akra
amHicTii abo mommiryBanHs (crarti 85-87 KK) Tta in.

VY cBoMO 4epry, KpuMiHanbHa BiAMOBiAANbHICTh MPOTIKAE B MEXKaX
KPUMIiHAIBHO-TIPaBOBHX BIJIHOCHH, aJie MPH IIbOMY TaKa 8i0n08I0AIbHICHb
BUHUKAE 3 MOMEHMY HAOPAHHA 008UHY8ANLHUM BUPOKOM CYOY 3aKOHHOT CUNUL
i 3aKIHYYEMbCA, 30 302ATbHUM NPAGUTIOM, Y MOMEH NO2AWIEHHSA YU 3HAMMA
cyoumocmi. Takuii MOTIISA HA MOMEHT BUHUKHEHHS 1 TPUITMHEHHS KPHMi-
HaJBHHOI BIIMTOBITaFHOCTI HE € B HAayIll KPIMIHAJIHLHOTO MpaBa 3arajbHo-
BH3HAHUM. bararto XTo 3 JOCIiJHUKIB BBAXKAKOTh, 10 KPUMiHAJIbHA BiJIIO-
BiJIQJIbHICTh BUHUKAE HA OLIBII PAHHIX CTallisIX — 3 MOMEHTY BUYMHCHHS
37I04KHY, TIOPYILIEHHS KPUMIHAJIBHOI CIIPaBH, 3aTpUMaHHs ab0 apelTy mi-
J03proBaHOro (00BUHYBaueHOro) Tomlo. [IpoTe BiamoBinHo 10 PimenHs
Koncruryuitinoro Cyny Yipainu Binx 27 sxoBTHs 1999 p., sikum nano odi-
niiHe Trymadenss 4. 3 ct. 80 Korcrutyii Yikpainu (cripaBa mpo aemyTar-
CbKY HEIOTOPKaHHICTh ), KpUMiHAIbHA BiIIOBIAAIbHICTh HACTAE 3 MOMEHTY
HaOpaHHs 3aKOHHOT CHJIM OOBUHYBAJIbHUM BUPOKOM CY/IY.

[To-pi3HOMY BH3HAYarOTh i MOMEHT 3aKiHYCHHs KPUMiHAJBHOI BiJIIO-
BiIaJIbHOCTi: MOMEHT NPUIIUHEHHS KPUMiHAIbHO-IIPAaBOBUX BiTHOCHH,
B110yBaHHs MIOKapaHHs, MOTAIICHHs 00 3HATTS cyauMocTi. OIHaK, SIKIIO
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MiJ] KpUMiHAJIBHOIO BiJIOBIJATBHICTIO PO3YMITH 0OMEXEHHS MpaB i CBO-
001 3JI0YMHIIS, TO, BOYEBHJIb, BOHA MA€ MiCII€ MTPOTITOM yChOTO 4acy
BiZOyBaHHs 0CO0O0I0 IPU3HAUEHOTO CY/IOM [TOKAPaHHs, & TAKOK B OKPEMHX
BHIIaJKaX MPOTATOM IIEBHOTO Yacy A0 MOMEHTY MOTAlIeHHs a00 3HATTS
CYIUMOCTI.

4. Po3risi B3a€MO3B’ 13Ky KPUMIHAIEHO-TTPABOBUX BITHOCHH 1 KPHMi-
HaJIBHOI BiJIIIOBIJAJIBHOCTI J1a€ 3MOTY 3pOOUTH BUCHOBOK TIPO T€, IO KPU-
MIHAbHA 8ION0BIOAILHICIL MOJICe DYMU peanizo8and 8 maxKux mpbox
Gopmax. Ilepwa ¢popma — 3acynKeHHs] BUHHOTO, 1110 BUPAKAETHCS B 00-
BHHYBaJIbHOMY BUPOKY CYAY, HE ITOB’3aHOMY 3 IPU3HAYEHHSIM HOMY KpH-
MiHaJIbHOTO ToKapauHs. Tak, BignoBigHo 70 4. 4 cT. 74 KK oco0a, sika
BUYMHMJIA 3JI0YMH HEBEJIMKOI a00 cepelHbOI TSKKOCTI, MOXKE OyTH 3a BU-
POKOM cyny 3BiJIbHEHA BiJl TOKapaHH, SIKIIO Oy/le BU3HAHO, 11O 3 ypaxy-
BaHHSIM 0€3/10raHHOI IMOBEIIHKHK 1 CYMJIIHHOT'O CTaBJICHHS JIO Mpalli 110
0co0y Ha yac po3IIsAY CHPaBHU B Cyli HE MOXKHA BBaXKAaTH CYCIIUJIBHO He-
0e3MeYHOI0.

Jlpyeoro gpopmoro peanizaliii KpUMiHAIBHOI BIAMOBIAIBHOCTI € 3acy-
IDKeHHS 0co0u, TIOeJHAHE 3 IPU3HAYEHHSIM 11 KOHKPETHOT MipH OKapaHHs,
BiJI peaJIbHOTO B1I0OYBaHHS SIKOTO 3aCyIl’KeHa 0c00a 3BUTbHAETHCA. Tak, Bij-
noBisiHO 10 4. 1 cr. 75 KK, sikio cyj npu npu3HaYeHHI TOKapaHHs y BHI
BHITPaBHUX POOIT, CITy’KO0BUX 0OMEXEeHb /ISl BIiICHEKOBOCITYKOOBIIIB, 00-
MEKEHHSI BOJI1, @ TAKOK 030aBJIeHHsI BOJII HA CTPOK HE OiJIbIle 1T SITH POKIB,
BPaxoBYIOUH TSOKKICTh 3JIOUMHY, 0CO0y BUHHOTO Ta iHII 00CTaBHHU CIIpa-
BH, Jiii/le BUCHOBKY IIPO MOXKITUBICTh BUTIPABJICHHS 3aCyPKEHOTO 0€3 Bij-
OyBaHHS TIOKapaHHsI, BiH MOK€ IPUUHATH PilIEHHS PO 3BIILHEHHS Bif
BiJJOYBaHHsI MOKAPAHHS 3 BUIIPOOYBAHHSIM.

Tpemvoro, Hatibinbw Munosorw opmoro peanizaiii KpUMiHAIBEHOT BifT-
MOBiJATBHOCTI € BiIOyBaHHS BUHHUM IIPH3HAYEHOTO HOMY CYAOM ITOKapaH-
Hsl (HaIpuKIIaj, BigOyBaHHS MOKapaHHs y B/ II030aBICHHS BOJII HA IIEBHUN
CTPOK).

OcranHi 181 popmu peanizanii KpUMiHaJIBHOI BiANOBIAaIBHOCTI CTBO-
PIOIOTH JUIST 0COOM CYIUMICTH SIK TIPABOBUH HACTIZOK 1i 3aCY/KCHHS 10
MIEBHOI MipH MOKapaHHs. Y TOH Xke 4ac, fK )K€ Bi3Ha4ajaocs, CyIuMiCcTh
Mae cBoi Mexi, 3a3HaueHi B cTaTTax 89 1 90 KK, sKi BU3HAYAIOTL MEKI1
KpUMiHAJIbHO-MTPABOBHUX BIJIHOCHH Ta KPUMIiHAIbHOI BiJIIOBIAAILHOCTI.
Tomy MOMeHT norarieHHs a00 3HSTTS CyIUMOCTI CBIAYUTH NIPO MIPUITUHEH-
HS SIK KpUMIHAJIbHO-TIPABOBUX BiIHOCHH, TaK 1 KpUMiHAIBHOT BiJIOBIAAIb-
HOCTI 0cOOM 32 BUNHEHHUH 37TOYMH.
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§ 2. IlincTaBu KPUMIHAJBHOI
BiAMOBiTAaJLHOCTI

1. [Ipu BU3HAYEHHI Ti/ICTaB KPUMiHAJIHHOI BiAIOBITAIIEHOCTI HEOOXiI-
HO BIAMOBICTH Ha TPH 3alUTaHHA: 1) sIK OOTPYHTYBaTH KpUMiHAIbHY Bij-
MOBiabHICTh 0cO0M, sSIKAa BUMHUIIA 37T0YMH? 2) 3a 1m0 ocoba mimrsirae
KpUMiHaJIBHIN BiAMOBiTaNbHOCTI? Ta 3) Ha sIKil MPABOBIH ITi/ICTABI BOHA
MMiUIsIrae Takii BIAMOBIAaIbHOCTI?

[Tpu BigmoBimi Ha TIEpIIIe 3aMUTAaHHS HACTHCS PO (PiTocOPChKO-eTHIHE
OOTpyHTYBaHHS KPUMiHAJIBHOI BiIMOBIAAIILHOCTI, TOOTO PO TE, YOMY CyC-
MIBCTBO 1 IeprKaBa MalOTh MPABO TOKOPSITH JIIOIUHI, sIKa BYMHWIIA 3JI0YHH,
1 Ha YoMy 3aCHOBAHO TaKuii AOKip? BiAmoBias Ha aIpyre Ta TpeTe 3amuTaH-
Hs TOTpeOye 3’sICyBaHHS TOTO, IO € (PaKTHYHOKO i FOPUIMYHOIO ITiCTaBOIO
KPUMiHAJIBHOT BIIMOBIAAILHOCTI 0COOU, sIKa BYMHMIIA 3JIOUUH.

2. CycminbeTBo 1 AepkaBa BUXOASTH 3 TOTO, IO 3JI0YMHEIb K 0c00a,
HaJIiJIeHa CBiJJOMICTIO 1 BOJICF0, TOBUHEH OyTH 3/1aTeH CITiBBiTHOCHTH CBOIO
MOBENIHKY 3 BUMOTaMH MIPaBOBHX HOPM 1 TUIBKH TOMY MOXKE IiAJSTaTH
KpUMiHAJIBHIN BiJIMOBINAJIBHOCTI 32 MOPYIIEHHS Y1 HEJAOAEPKaHHS 1X BH-
Mor. [IpoTe, abu 0OTpyHTYBaTH €TUYHUH 3aKW] Takiii 0coOi, HE0OXiaHO
MepeKOHAaTHCs, IO BOHA Majia pealbHy MOMIIMBICTD HE OPYILIYBaTH 3a3Ha-
YeH1 BUMOTH. Y 3B’SI3Ky 3 I[M CIIiJT 3’sICYBaTH, SKOIO MipOIO B3arai JIFOIH-
Ha BiTbHA Y BHOOPI CBOET MMOBEIIHKH, 30KpEMa B TOMY, III00 YTPUMATHCS BiJl
YUUHEHHS 3JI0YMHY 200 BUMHUTH HOTO.

3. [HOmi BBaXaroTh (MEXaHICTUYHUHN JETEPMiHI3M, aTari3m), IIo JIFo-
JIUHA TOAi0Ha 0 MaIlliH, sKa JINIIEe aJ[eKBaTHO pearye Ha 30BHINIHI Ta
BHYTpIlIHI MOApa3HUKU. TOMy KOXEH BUMHOK JIIOAWHH, Y TOMY YHCII 3710~
YUH, € HEMHHYYHM, OCKIJIbKH BiH y’K€ BU3HAUCHHH ycima MomnepeaHiMu
MTOJTiSIMU, SIK1 MaJIK MiCIle B JKUTTI Li€T IFOAUHU. Y TaKkoMy pasi JroiuHa —
pab oOcTaBuH, BOHA 11030aBlIeHAa MOXKIIUBOCTI BUIBHOTO BOJICBHUSIBIICHHS 1,
OTe, BUTHOTO BUOOPY CBOET MOBEAIHKH, IO (paTaJbHO BXKE BU3HAYCHA.
ToMy 1posiB 3104MHHOI BOJII Y BUNHEHOMY 3JI0YMHI € JIHILIE BUAUMICTD
cB00OAH, yaBHA cBOOO/A, a SKIIO 1€ TaK, TO 1 HEMOXKJIMBA MOpalibHa OLliH-
ka BurHeHoro. OTxe, 0OTpyHTYBaHHS KPUMiHAJIBHOT BiAMOBIJATHLHOCTI
(haramictn 6auaTh He CTUIBKH B 3aCy/KEHHI 3JIO4MHHOI BOJIi, CKITbKHU
B 00’ €KTUBHIN MIKIJJIMBOCTI 3JI0YMHY JJIsI CYCIIBCTBA.

[IpoTtunexxumii oy (IHAETEPMiHI3M) 3BOJUTHCS 710 TOTO, 1110 €TUHOIO
MIPUYUHOIO0 BUMHEHHS 0COOOI0 3JI0UMHY € 11 a0CONIF0THA, HIYUM HE 0OMexe-
Ha cB0OO/a BOJIi. 37I0YMHHA TIOBE/IiHKA JIFOJMHU BU3HAYAETHCS 371010 BOJICIO,
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IO iCHY€ He3aJIeKHO BiJl IKUX-HEOyap 00CTaBUH, Y TOMY 4YHCHI Bij ii po-
3yMmy i coBicti. CBOOOIHA BOJIA, 1 TIIFKH BOHA, OOUpAE, SIK BAMHUTH JTFOTU-
Hi B 1aHii cutyarlii. Tomy oOrpyHTyBaHHS 3aCy/»KeHHS 0COOH 32 BUNHEHHUI
3JI0YHMH IOJISATA€E B IOPOYHOCTI ITi€T 37101 CBOOOIHOT BOJI 3IIOYMHIISL.

OnHak HAMOUTBII IPUUHATHAM € TODIISA (JIIAJIEKTHYHUN IETEPMiHI3M),
BiJINIOBITHO JTO SIKOTO JIFOIMHA, ONTMHUBIINCH TIepel BAOOPOM, YUUHHTH 3J10-
YUH a00 yTPUMATHUCS Bij] IbOTO, € 3AJICKHOIO SIK BiJl 30BHIIIHIX OOCTAaBHH,
TakK 1 BiJ BJJACHOTO PO3yMY, COBICTI, IEPEKOHAHb, CXHIBHOCTEH, OTpPEO,
iHTepeciB Tomo. [Ipu boMy HaBps YU MPABHIBHO CTBEPKYBATH, 1110
TiJBKH 30BHIIIHI 00CTaBUHH 200 TUTBKM BHYTPILIHINA CTaH 0ocodu (araib-
HUM YHHOM BH3HAYAIOTh 11 OBEAIHKY. 3II0YHH, YAIHHEHNH JTIOMHOIO, € TIPH-
YIHHO OB’ S3aHUM $IK 13 11 CBIZIOMICTIO, TaK 1 3 OTOUYIOUO¥O ii 00’ €KTHBHOIO
JUHCHICTIO. 30BHIIIHI OOCTaBHHH JIIMICHO BIUTMBAIOTh HA TIOBEIHKY 0COOH,
ajie JIMIIE MepesaMITIoIoYiCh Yyepe3 11 BHYTPIlIHI ICUXi14HI HACTAaHOBH,
cBigomicTh. CaMe po3yMm, COBICTb, IEPEKOHAHHS TOIIIO ITiIKa3yOTh JFOHHI,
SIK BAMHUTH i y 1aHii KOHKpeTHi# cutyauii. [Ipore migcrasa mis eTuaHO-
O 1 IPaBOBOTO 3aCy/XKEHHS 3JI0UMHY 1 0CO0H, siKa Oro BUMHWUIIA, € JIUIIE
B TOMY pa3i, AKIIO I 0co0a Maja 00’ €KTHBHY MOXKJIMBICTh 0OpaTH 3 Ha-
SIBHUX BapiaHTIB MOBEIIHKH (x04a O i3 ABOX) HE3JIOUMHHMI CIOCIO JoCsT-
HEHHS IIOCTaBJICHUX Iiiel. TakuM YUMHOM, HAsS6HICMb 8I0HOCHOI c80000U
8UOOPY 8UUHKY (Mipa c80000U) | € emUUHUM OOTPYHIMYBAHHAM KPUMIHATbHOL
8I0N0GI0ANLHOCII KOHKPEMHOI 0coOU 3a 0OPAHULL Heto 3M0YUHHULL 6APIAHM
nogedinku. Y TakoMy pasi KpuMiHaJIbHA BiMOBITATBHICTE CIIPOMOXKHA BU-
cTymnaru 3aco00M BIUTHBY Ha CBiJJOMICTh 1 BOJIO JIFOJIeH 1 THM CaMHUM €
YUHHHUKOM, 110 JeTEPMiHY€ IX MOBEAiHKY B MailOyTHEOMY. OTXKe, SKIIO
JIFOJIMHA CBIJIOMO OOHMpaE 3JI0YMHHUN BapiaHT IMOBEAIHKH, MAHOYH MOXKJIU-
BiCTh YUMHUTH iHAKIIIE, TO II€ i OOTPYHTOBYE MOXKIIMBICTH 1 HEOOXiAHICTH
3 OOKy JeprKaBH 3aCTOCYBATH 0 Hel MOKapaHHs, [0 Ma€ Ha METi Kapy,
a TaKOX 3armo0iraHHsi BAMHECHHIO 3JI0YMHIB 3 OOKY sIK JlaHOT 0c0o0H, Tak
1 iHImMX 0ci0.

4. BignosigHo 10 4. 1 ct. 2 KK mizcraBoro KpuMiHaIBHOT BiIIIOBI1a)Tb-
HOCTI € BUMHEHHS 0CO00I0 CYCITIJIbHO HEOE3IEUHOI0 TISTHHS, SIKE MICTHTh
CKJIaJI 3JI04MHY, TiependadeHoro nuM KomekcoM. Y 1mboMy MonoKeHH] 3a-
KOHY MICTHTBCS BiATIOBi/Ib Ha 3aUTaHHS: 32 IO 1 Ha sIKil migcTaBi ocoba
MiJIAra€ KpUMIiHAJIBbHIN BiAMOBIaIbHOCTI? OUYeBUIHO, 110 BOHA MiJIsArae
KpUMiHAIbHIA BiJIMOBIAAIBHOCTI 32 BUNHEHHS TAKOTO CYCITIBHO HeOe3-
MEYHOTO JisSHHSI, SIKe MICTUTh O3HAKHU TIEBHOTO CKJIaTy 3JI04MHY, lependa-
genoro KK. Tomy iHOZI TOBOPSTE, IO €0UHOIO NIOCMABOI0 KPUMIHATLHOL
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8ION0GIOANLHOCMI € CKIAO0 3OYUHY, OCKIIbKU camMe CKAA0 — sieuuje coyi-
anbHOI peanbHOCmi, IKe CMPYKMYPYE 3MICI YYUHEHO20 CYCHiIbHO Hehe3-
NeyHo20 OIHHA.

Y Mexax e€IuHOT MaTepiaibHOI MiJICTaBU KPUMIHAJIBLHOI BiJIIOBIa)Ib-
HOCTI MOXHa BHJAUIUTH i1 (pakTHUHY Ta IOpUANYHY cTOpoHU. DaKkTHYHA
CTOpOHA — II¢ BYNHEHHS B PeallbHIN JiHCHOCTI CYCIIBbHO HEOE3MEeYHOTro
JisIHHS, a IOpUANYHA — [epe10ayeHICTh TAKOTO iSTHHSA SIK CKJIaAy 3JI04YMHY
B KK. [lizmcTaBoro kpuMiHAIBHOI BiAMTOBIATHHOCTI € ITOBHA BiMOBIIHICTH
(haKTUYHOI 1 FOPUIMIHOT CTOPIH YYMHEHOTO CYCHUIBHO HEOE3IeuHOrOo Jli-
STHHSL.

5. KpuMminanbHa BilITOBINATBHICTB, SK YK€ BiA3HAYATIOCS, — II€ pPeak-
Lisl Iep>KaBU HA BYMHEHHUI 0co0010 31m0unH. Taka peakiis BUPaKaeThCs
y TMIEBHOMY ITPaBO3aCTOCOBHOMY aKTi OpraHy JIep»aBH, a caMme — B 00OBH-
HYBaJIbHOMY BHPOKY Cyay. Y 3B’A3KY 3 IUM PO3PI3HIIOTH MaTepiabHy
1 IporiecyalibHy ITiICTaBU KPHUMIiHAIBHOI BiIITOBITaTbHOCTI. MarepiaibHOIO
ITiJICTABOI0 BU3HAETHCSI BAMHEHHSI 0CO0O0I0 CYCIIJIbHO HEOE3MEeYHOr0 JIi-
SIHHSI, III0 MICTUTh O3HAKH CKJIJy 3JI0YMHY, a MPOIeCYaIbHOI — O0BH-
HyBaJIbHHUI BUPOK cyxy. BiamosigHo 10 4. 2 ct. 2 KK ocoba BBaxkaeThcs
HEBUHYBATOIO Y BANHEHHI 3JI0YMHY 1 HE MOKe OyTH iiaHa KPUMiHAJIbHO-
My TIOKapaHHIO, TOKH ii BUHY He Oyjie JIOBEJICHO B 3aKOHHOMY MOPSIIKY
1 BCTaHOBJICHO OOBUHYBAJIbHUM BUPOKOM CYIy.

6. Yactuna 3 ct. 2 KK nependauae, 1o HiXTo He MOXKe OyTH NPUTSITHEHUI
JI0 KPUMIHAJIBHOI BiIMTOBIJAIBHOCTI 32 TOW CaMUi 3JI0YUH O1IbIIIEe OHOTO
pagy. Lleit mpunmc poszBuBae nonoxkeHHs 4. 1 ct. 61 Koncrutymii Yipainuy,
BiJITIOBITHO JIO SIKOT HIXTO HE MOYKE OyTH JIBIYl MPUTATHEHUH JI0 FOPHIUYHOT
BiJIMTOBITaTFHOCTI OHOTO BHITY 3a OJHE i T€ caMe TPaBOTIOPYIICHHSI.

KoHTpoJsibHi 3aniuTaHHs

—

[ITo BU3HAETHCA KPUMIiHAIBHOIO Bi/IMOBITATBHICTIO?

2. 3 5IKOr0 MOMEHTY BUHHUKAE 1 MPUIMHAETHCS KPUMiHAIbHA BiJIIO-
BiJJAJIbHICTH?

3. SIk cHiBBiTHOCSTHCS MK COOOO KpUMiHATBHA BiIIOBITAEHICT
1 KpUMiHATbHI TIPABOBITHOCHHU?

4. SIxi icHyIOTb (popMH peaizarii KpIMIHAIEHOI BiAMIOBiNAIBHOCTI?

SIK 0OTPYHTOBY€THCSI KpUMIHATIBHA BiAMOBINAIBHICTE 0COOH?

6. 1o € MarepiaTbHO-ITPABOBOIO I ICTABOI KPUMIHAIBHOI BiAIO-

BigajabpHOCTI?

b
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POSIIiJI ml —
3aKOH NMPO KPUMiHAJIBHY
BiinOBiZAJIbLHICTD

§ 1. IloHsaATTS 32aKOHY
PO KPUMiHAJIbHY BillIOBiAaIbHICTH

1. KpuminanbHe paBo YKpaiHu AicTae CBil TEKCTyaJIbHHM BUPA3 y 3a-
KOHOJIaBCTBI PO KPUMIHAIBHY BiJIIOBIANBHICT, IO SBIISE COOOI0 €TUHY
HOPMAaTHBHO-TIPaBOBY cucTeMy — KpumiHanbHuil KoJeke YKpainu, sKui
rpyHTyeThes Ha Korerutynii Ykpainu Ta 3araqbHOBU3HAHUX MPUHITUIIAX
1 HopMax MbkHapoaHoro npasa. KK ckradaemuvcs i3 KpUMIHATbHUX 3GKOHIS,
WO CUCMEMHO PO3MAUOBAHI 6 1020 Medcax i 0itombs 3 uacy HabpanHsa HUMU
yynnocmi. KoxeH 13 KpuMiHaJIbHUX 3aKOHIB MICTUTH MT€BHI HOPMaTHBHO-
MIPaBOBI IPUTTUCH, BUKJIa/IeH] y BUITIs M1 HopMmE 3akoHy. KK, sk 1 kpumiHaib-
Hi 3aKOHH, 1[0 BXOIATH 10 HHOTO, € CBOTO POAY MPOTYKTOM 3aKOHOJABYOT
TiSTIBHOCTI, B IKOMY IIISIXOM 3aKOHOJABYOTO BEIIHHS BiTOOpakeHO
00’ €eKTUBHI 3aKOHOMIPHOCTI pO3BUTKY KpuMiHaiIpHOTO mpaBa. Y KK 2001 p.
KpUMiHAJBHAHN 3aKOH MO3HAYEHO SIK «3aKOH IPO KPpUMiHaJIbHY BiIIOBIAaIb-
HicTe» (po3zain I 3aranenoi wactunm). [ToOHATTS «KpUMiHATBHUHN 3aKOH»
1 «3aKOH TIPO KPUMiHAIBbHY Bi/IITOBIIATBHICTHY TOTOXHI 32 CBOEIO CYTHICTIO,
OJIHaK 4epe3 Te, o ocTanHe 3akpiruieHe B KK, HuM notpibHo kopucTyBa-
THUCS JJISL XapaKTePUCTUKH YHHHOTO KPUMIHAIILHOTO 3aKOHOaBCTBA YKpa-
HU Ta pw Horo 3acTocyBaHHi'.

KpuminansHuii 3aK0H, a00 3aKOH PO KPUMIHATIBHY BiAIOBiIANIbHICTh, Ma€e
BIZTHOCHY CaMOCTIHHICTh, OCKLUTBKH HOTO PO3yMIHHSA 1 3aCTOCYBaHHS MOXKJIMBI
TITBKY Y B3a€MOTIOETHAHHI 3 1HINMMU 3aKoHamH, BKIrodeHMu 1o KK. 3rigHo

! TIOHATTS «KPUMIHAIBHUIT 3aKOHY, SIKUM IIHPOKO KOPUCTYETHCS TEOPist KpUMIHAIBHOTO
TpaBa, € JIeI0 YMOBHHM, OCKUIbKY Ha BiaMiHy Bix KK a6o okpemo npuiiasitoro BepxosHoro
Pamoro Ykpainu 3akoHy IIpo KpHUMiHAJIBHY BiITOBIaIBHICTE BOHO HE Ma€ BCIiX aTpuOyTIB 3a-
KOHY SIK HOPMaTHBHO-TIPABOBOTO aKTa. 3aKOH Y OyKBaJIbHOMY PO3yMiHHI — II€ IOPHINYHO Lii-
JICHUH 1 CTPYKTYPHO 3aBepIICHNI HOPMAaTUBHO-TIIPABOBHUIH aKT, KU MPUHMacThCsl BepxoBHOIO
Panoro BiAmoBigHO /10 1i KOHCTUTYIIHHUX TTOBHOBaXkeHb (1uB.: Toxpika, FO. H. KoncTu-
Tyuus YKpausbl: npoOnemsl Teopun u npaktuku / F0. H. Toapika. — Xapbskos, 2000. —
C. 473). Taky caMy 4acTKy YMOBHOCTI Ma€ i TIOHSTTS «3aKOH PO KPUMiHAIIbHY Bi/IIOBIIaIbHICTE,
KOJI! 32 HOTO JIOMOMOTOI0 XapaKTepu3yIoThCs OkpeMi rpaBosi npunucu KK.
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3 4.2 ct. 3 KK 3akonn Ykpainu npo KpuMiHajIbHY BiANOBIIaIbHICTb, MPUAHS-
Ti TicsIst HAOpaHHS YMHHOCTI UM KOJIeKCOM, BKITFOYAIOThCS /10 HBOT'O MICIIs
HaOpaHHsS HUMH YMHHOCTI. BoHN 3acTocoByroThCs sik ckianosa yactuna KK.

KK i okpemi 3axkoHn YKpaiHu Ipo KpUMiHAIBHY BiNOBIAAIbHICTD PH-
rimae BepxoBna Pana Ykpainu. 3akoHu npo KpUMiHAIbHY BiIIOBIiAaIb-
HICTh — I1e OfIHa 200 JEKIbKa IOPUANIHIX HOPM, OPOPMIICHHX Y CTATTIO
a6o ii wvactuny ym HU3Ky ctareit KK. Yci 3akonu npo KpuMiHanbHy Bifmo-
BiganbHicTh 3BeAeHO 10 KK, ¢ BOHM po3TalioBaHi B IEBHIH cuCcTEeMI,
a CTarTi, B IKUX BOHHU 3aKpillJieHi, MalOTh BiqNOBiMHUI HOMEp. OCKITBKU
3aKOHOJABCTBO YKpaiHM PO KpUMiHaNbHY BianosinansHicTs — 11e KK, To
HOro HOPM, SIKi MOXKYTh OYTH YXBaJIeHI OKPEMHUM 3aKOHOM, ITOBHHHI OyTH
nmo3HadeHi BixnmosiganM HOMepoMm ctarti KK. Hopmu, mo mpuitmaroTscs
sk gomnoBHeHHs 10 KK, MOXyTh He TiJIbKH MICTHUTHCSA B CAMOCTIHHOMY
3aKOHI, a # BXOJJUTH SIK OKpEeME HOPMAaTHBHO-IIPABOBE MOJIOKCHHS 0 3a-
KOHY YKpaiHH, SIKHM OXOIUTIOETHCS OUIBII IIUPOKE KOJIO MUTAHb, 10 I0-
TpeOyIOTh HOPMAaTHBHO-IIPABOBOTO PEryalOBaHHs i oxopoHHU. Oxpemi
MPUITUCH, IO BKIIOYAIOTh KPUMIHAIBHO-IIPABOBI MOJIOXKECHHS, MOXKYTh
MICTUTHCS B YNHHUX MDKHApPOAHUX JOTOBOPAX, 3r0/1y Ha 000B’3KOBICTh
sIKUX HagaHo BepxoHoro Panoro Ykpainu. Taki npunucu, agantoBaHi 10
KPUMIHAJIBHOTO 3aKOHOJIABCTBA YKpaiHW Ta BUKIIQJICHI Y BUTIISIII HOPMHU
3aKOHY, TaKOX TOBUHHI OyTH BKuirodeHi B KK 3 BifmoBiqHOO HyMeparlti€io
crarti. OTXe, 3aKOHOM MPO KpUMiHaJIbHY BianosigansHicTh € i KK Ykpa-
iHM, 1 HOTO OKpEeMi HOPMATHBHO-TIPABOBI MPUITUCH, BUKJIAJICHI Y BUTIISLI
HOPMH 3aKOHY.

2. Y vopmax KK copmynboBaHo 3aBAaHHs, MiCTaBH Ta IPUHIHIIN
KPUMiHAJIBHOT BI/IOBIJAJILHOCTI, BCTAHOBIICHO, SIKi CYCITIILHO HeOe3meuH1
JiSTHHS BU3HAIOTHCS 3I0YMHAMM, SIK1 IOKapaHHs MOXYTb IiJUISAraTi 3acTo-
CYBaHHIO J0 0Ci0, 1110 iX BYMHIIH. 3riAHO 31 cT. | «KpumiHambHHUN KomeKe
VYkpaiau Mae cBOIM 3aBIaHHIM IPaBOBE 3a0e311eUeHHs OXOPOHH MPaB 1 CBO-
0o JOIUHM 1 TPOMaSIHUHA, BIACHOCTI, TPOMACHKOrO MOPSIKY Ta IPo-
MaJICBKO1 Oe31eKH, JOBKIJUISA, KOHCTUTYLIHHOTO YCTPOIO YKpaiHu Bif 3710-
YHHHUX TOCSTaHb, 3a0e3IeYeHHs] MUPY 1 O€3IEKH JIFOJICTBA, & TAKOXK 3aI10-
OiraHHs 3mounHaM». [l BukoHaHHs Lporo 3aBaanHs KK Bu3Hauae, siki
CYCHIUJIbHO HeOe3MeyHi JisTHHS € 3JI0YMHAMU Ta SIKi TOKapaHHs 3aCTOCOBY-
FOThCS J10 0¢i0, 110 ix BunHmiIM, T00T0 KK 3a00p0oHSsE€ 111/ 3arpo30t0 moka-
PaHHS BYMHSTH CyCITLTBHO HeOe3IeuHi JisTHHS, BU3HAHI 3MoYnHHIMA. OTXKeE,
OCHOBHA (DYHKIIisl 3aKOHY PO KPUMiHAIBHY BiJIIOBIAaIbHICTH — OXOPOH-
na. Pa3om 13 TuM y neskux cBoix Hopmax KK mnpurnmcye BiAnoBigHuM op-
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raHam i cIy>k00BUM 0co0aM 3a HassBHOCTI 3aKOHHUX MiJICTaB 3BUIBHSITH BiJ
KPUMIiHAIBHOT BIIMOBIJAILHOCTI Ta IOKapaHHsl 0Ci0, 1110 BYMHUIIN 3JI0YHH.
VY 1iif yacTHHI HOPMU 3aKOHY PO KPUMiHANBHY BiJIOBIIabHICTD, K 1 B
HU3LI 1HIIUX, BUKOHYIOTb Pe2YIAMUeHy QyHKYiio.

3aKoH PO KPUMIHAJIBLHY BIAMOBIJAIBHICT MAE TAKOXK BEIUKE 3aI10-
OixHe 3HaUeHHS (npesenmusHna Gyukyis). 3a 4. 1 cr. 1 3aBganuam KK
€ TakoX 3armodiranus 3moynHaMm. CaMm QakT iCHyBaHHSI HOPMH, B sIKii ONu-
CaHO KPUMIHAJIBHO KapaHe JisiHHS, CIIPaBIIsie ICBHUI IPEBEHTHBHUI BILIUB
Ha 0ci0, 37aTHUX YIWHUTH 371091H. OKPIiM TOT0, 3aKOH THM CAMUM OpIEHTYE
YIIOBHOBa)KEHI J€PKaBHI OpraHu i ciy00BHX 0Ci0 Ha HalIeXHY O0pOTHOY
31 3OYMHHICTIO, TPODITAKTUKY MTPABOMOPYIICHD, 1X 3ar00iranHsl.

Cuin 3a3Ha4MTH, 10 OCHOBHA YacTHHA HACENICHHS YKPaiHU HE BUMHSE
3JI0YMHIB HE TOMY, 10 OOOIOETHCS MPUTATHEHHS 10 KPUMiHAJIbHOI Bijl-
MOBIAJIILHOCTI, a Yepe3 yIEeBHEHICTh B aMOPaJbHOCTI caMoi 3JI0YHMHHOT
noBeninku. s OinbmocTi mopeit KK cripusie 3MinHeHHIO X MOTTIsAiB,
KUTTEBOT MO3ULIT, M ATBEPIKYE HENPUHHATTSI HUIMU TIOBEIiHKH, BU3HAHOT
3aKOHOJIABIIEM 3JI0YMHHO0. [IpruoMy JijIst HUX BEJTMYE3HOTO 3HAUCHHS Ha-
OyBae He CTLTBKH (pakT HassBHOCTI BignoBimHoi HopMu B KK, ckinpku mie-
BiCTh, €()EKTHBHICTb ii 3aCTOCYBaHH.

3. 3aKoH Mpo KpUMiHAJIbHY BiAMOBIAAJIBLHICTh HA BIIMIHY BiJl 3aKOHIB
IHIIMX TaTy3eil 3aKOHOIaBCTBA Ma€ TIeBHi cnerudivni pucu. BiH € i HOp-
MaTUBHUM BHPa30M, i OCHOBHHM JDKEPETIOM KPUMiHAIBHOTO TpaBa. 3TiJHO
3 4. 3 cT. 3 KK 31104MHHICTD JTisIHHS, & TAaKOX WOTO KapaHiCTh Ta iHII
KpPUMiHAJIBHO-TIPABOBi HACIIIKM BH3HAYAIOTHCSA TUTHKH ITUM Komexcom.
Bupoku, yxBanu Ta MOCTaHOBH CyAiB HE CTBOPIOIOTH 3aKOHOJABCTBA PO
KpUMIHAIIbHY BiAMOBIAANbHICTh. BOHN MaloTh 000B’SI3KOBY CHITY TiJIbKH
L1010 KOHKPETHOI KpUMiHaJIBHOI cripaBH. Te came cTocyeThest po3’sICHEHb
[Inenymy BepxoBnoro Cyny Ykpainu. Bonu nuiie po3KpuBaroTh CyTHICTB,
JUACHMIA 3MICT BIJIIIOBIIHUX 3aKOHIB IIPO KPUMIHAJIBHY BiJIIIOBIIAIbHICTD,
HAILJTIOIOTh CYZOBY IIPAKTUKY Ha 1X MpaBWIbHE 3acTOCyBaHHs. He cTBOpIO-
I0Th 3aKOHOAABCTBA PO KPUMiHAbHY BiANOBiAaIbHICTE 1 akTH KoHCTHTY-
uitinoro Cyny Ykpainu, SIKHMH MOXKe 3IICHIOBAaTUCS OQililiHe TIIyMadeH-
HS OKpeMux HopMmaTuBHHX nojoxkeHb KK. HesBaxkarouu Ha 3aranbHy
000B’s13k0BicTh akTiB KorcruryuniliHoro Cyny Ykpainu, BOHU IPUHMAIOTh-
Csl JUIs TOYHOTO BU3HAYCHHS 3MICTY IOPHIMYHOT HOPMH, @ TAKOX TPABHIIb-
HOTO Ta €IMHOTO ii 32CTOCYBaHHS 10 NIPABOBUX CHUTYALil, 110 BUHUKAIOTb.

TinbKku 3aKOH NPO KPUMIHALBHY 6I0N0GIOANbHICHb MAE 3HAUEHHS
HOPMAMUGHO-NPABOBO20 AKMA, WO GU3HAYAE, SIKEe CYCRINLHO Hebe3neune
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OIAHMSA BUSHAEMbCA 3N0YUHOM [ SKI NOKAPAHHA MOJCYMb OYMU 3acmocosa-
Hi 3a 11020 84uHeHHA. Y TOPUINIHUX HOPMax 1HIIHX raay3eil 3aKOHOIaBCTBa
MOXYTb MICTUTHCSI IPUHIIMIIOBI TTOJIOKEHHS a00 OKpeMi BU3HAUCHHS, 110
MaroTh O6e3nocepeiHe 3HadeHH U1 GOPMYBAHHS HOPMH 3aKOHY ITPO KpUMi-
HaJbHY BiNOBINATBHICTS (HAIPUKIIA]], BU3HAYEHHS CyCITLIIFHO HEOE3METHO-
'O ITPOTUIIPABHOTO JIiSTHHS, 10 TIepe/Iye Jeraiizaiiii (BiIMUBAHHIO) JOXO/IB,
sike maHo B 4. 2 cT. 1 3akony Ykpaiam Bix 28 mucromana 2002 p. «Ilpo 3amo-
OiraHHs Ta IPOTHJIO Jierati3aiii (BiIMUBAHHIO) JIOXO/IB, OJICPKaHUX 3J10-
YUHHUM IUIIXOM»' ). OJTHAK Taki MOJOXKeHHs 400 BU3HAYCHHS MOXKYTh OyTH
TUTBKY HOPMATHBHOIO 0a30¥0 JUTS TPUHHSATTS BIAMOBITHOTO 3aKOHY TIPO KPH-
MiHaIIbHY BiAMOBiTaNbHICT (3akoHOM Ykpainu Bijx 16 ciuns 2003 p. Bu3Ha-
YEHHSI CyCITITFHO HEOE3IMETHOTO MPOTUIIPABHOTO JisTHHS, 110 TICpEye JieTa-
Jti3arii (BiJMHBaHHIO) JIOXOJIB, OyJIO BiITBOPEHE 13 HE3HAYHUMU PEIAKIIiH-
HUMH yTOYHEHHsIMH y 1. | mpumitka Ao ct. 209 KK).

Bignoeiguo 110 4. 1 ct. 3 KK 3axonodaécmeo Yipainu npo kpuminano-
HY gionosioanvHicme cmanosums KK, wo tpynmyemscsi Ha Koncmumyyii
Vkpainu, sixa mae HaliBuIy ropuandHy cuiy. 3i cT. 8§ Koncturymii Ykpainn
BHILIUBAE, 110 3aKOHH, B TOMY YHCJI1 KPUMIHAJIbHI, IOBUHHI BiAMOBIIaTH
i1. Takox 3axonooascmeo Yxpainu npo KPpUMIHANLHY GION0BIOAILHICTb
Mae 3aCHOBY8AMUCS HA 3A2ATIbHOSUSHAHUX NPUHYUNAX | HOPMAX MIJICHA-
poorozo npasa (4. 1 ct. 3 KK). Taki npuHIHIT i HOPMHU MiCTATHCS, 30Kpe-
Ma, y 3araibHiil qeknapaitii npas groaunu 1948 p.2, MikHApOAHOMY MaKTi
PO TPOMAISHCHKI 1 moniTHYHI paBa 1966 p.°, MixkHapogHOMY MaKTi po
eKOHOMIYHi, corianbHi 1 KynbTypHi mpasa 1966 p.* 3a 4. 5 c1. 3 KK 3akonu
VYkpainu npo KpuMiHaJIbHY BiAMOBIIANBHICT MOBUHHI BIIMOBIaTH MOJIO-
KEHHSM, 10 MICTATHCS B YUHHUX MIXKHApOIHUX AOrOBOpax, 3roay Ha
000B’SI3KOBICTh SIKMX HagaHo BepxoBHoto Pamoro Ykpainn.

KK i okpeMi 3ak0HU PO KPUMIHAIBHY BiIIOBIIATBHICTh TPUHMAIOTh-
cst BepxoBnoto Payoro Ykpainu, mo Burumsae i3 cT. 85 Koncrurynii Yipa-
iHu. BianmosinHo no 3akony Ykpainu Bif 3 jmmHs 1991 p. «Ilpo Beceykpa-
THCBKI 1 MicTIeBi pedepeHIyMm» MPUHHATTS 3aKOHIB MOYKIINBO TAKOXK ITUIS-
XOM BCEHapOIHOTO roiocyBaHHs (pedepenaymom). HezanexHo Big mpo-
LeAypH MPUHHATTS 3aKOH PO KPUMiHAJIBHY BiIIOBIIAbHICTh — 32BN

! Bizom. Bepxos. Pagu Vipainu. —2003. —Ne 1. — Cr. 2.

2 Mixuapopauii morosip Big 10 rpymms 1948 p.

3 MixkHapoIHuil akT patudikoBaHo Ykasom IIpesuaii BepxoBHoi Pagu YkpaiHcbkol
PCP Bin 19 sxoBtHst 1973 p.

4 Tam camo.
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MUCHMOBHI IOKYMEHT, OITyONIiKOBaHHH Y BCTAHOBJICHOMY 3aKOHOZABCTBOM
YKpaiHu HOPSIAKY.

Buknanene 1o3Boisie 3p00MTH BUCHOBOK PO T€, 10 3aKOH PO KPH-
MiHAQJbHY BilOBiIAJbHICT — ye NuUCbMOoGULl HOPMAMUBHO-NPABOBULL
akm, wo npuiimaemucs Bepxosnoio Paodoiwo Ykpainu abo eceykpaincokum
peeperoymom i Micmums HOMAMUBHO-NPABOEI NPUNUCU, SIKI 6CIAHOBIIO-
0Mb NIOCMABU | NPUHYUNU KPUMIHATbHOI 86i0N0GI0AIbHOCII, BUSHAYAIOMD,
AKI NOKAPAHHA HATLEAHCUMb 3ACMOCO8Y8aAMU 00 0CIO, UHHUX Y GUUHEHHI
310YUHIB, hOopMYII0IOMb IHWI KPUMIHAILHO-NPABOS] HACIIOKU 84UHEHHS
37104uHYy. 3aKOHOM TIPO KPUMiHAIBHY BiAMOBIANbHICTh Ha3uBatoThes 1 KK
y LiJIOMY, 1 HOr0 OKpeMi HOPMAaTHBHO-ITPABOBI TIPUIIHCH, BUKJIA/ICH] Y BH-
IJIS11 FOPUAMYHOT HOPMHU. 3aKOH TIPO KPUMiHAJIBHY BiAIMOBIAaIBHICTh Ma€e
BianmoBinatu Konctutyuii Ykpainu Ta 3araJbHOBU3HAHUM NMPUHIUIIAM
1 HOpMaM MKHAPOTHOTO MpaBa.

4. Yci KpuMiHaJIBHI 3aKOHH YKpaiHH, SK Y)Ke 3a3Ha4ajiocsi, CKOHLEHTPO-
Bano B KK'. Hoewuii KK npuiinsito BepxoBHoto Panoro Ykpainu 5 kBiTHs
2001 p., i Bin HaOpaB yuHHOCTI 3 1 BepecHs 2001 p. lo uporo aisis KK,
npuitHaThi 28 rpynas 1960 p., skuit 3a OLIBII HIXK COPOKAPIYHUHN Tepion
3a3HaB iCTOTHUX 3MiH. [lo HpOrO Oys0 BKItoueHo monaa 100 HOBUX cTaTel,
3HAYHY HOTO YaCTUHY OYJIO MiJUIaHO PI3HUM KOPEr'YBaHHSIM 1 JIOTIOBHEHHSIM.
Oco0nMBO IHTEHCHBHO JOTIOBHIOBABCS 1 3MiHIOBaBcs 11eit KK micms 1991 p.,
1o OyJI0 3yMOBJICHO TOJIOBHUM YHHOM pPaJMKaJbHUMHU IEPETBOPEHHAMHU
y XHTTI cycrinberBa. OnHak 1e He npuseno KK y moBHy BiNOBiHICTS 13
peainisimu, 1m0 ckianucs. Buxomsan 3 nporo, Bepxosna Paga Ykpainu
B 1992 p. npuiinsna pimenHs niarotryBatu npoekT HoBoro KK Ykpainu.
Posnopsykennsim Kabinery MinictpiB Ykpainu Oyno cTBOpeHO poOouy
TpyIy i3 MPOBITHUX YYEHUX i MpakTHKiB Ykpainu. o rpymaas 1993 p. 6ymno
nigrorosieHo nepumuit Bapiant npoekty KK. ¥ mogansmomy npoexr KK
HEOJTHOPA30BO OOTOBOPIOBABCS HA KOH(EPEHIisAX 1 ceMiHapax IOpPUCTIB,
y mpeci, Ha TenebaderHi. [1oCTiitHO HaAXOAWIIH TPOTIO3HITii BiJl HAYKOBUX
1 HAaBYAJbHUX IOPUINYHUX YCTAaHOB YKpaiHH, MPaBOOXOPOHHHUX 1 MPaBo-
3aCTOCOBHHUX OpraHiB YKpaiHu, OKpemux IopucTiB. [IpoekT mpoiimios Tep-

'V mepioj cTaHOBIICHHS HE3aJI€KHOCTI YKpaiHu Oyii0 MPUIHHATO AEKiTbKa 3aKOHIB PO
KpPUMiHAJIbHY BiAMIOBIAaIbHICTh TUMYACOBOI i, 110 MiCTHIIN IOPUANYHI HOPMH, SIKi He Oysu
BkiroueHi 10 KK 1960 p., nanpukinazn Yka3 [pesunii Bepxosnoi Panu Ykpainu Bix 21 ciuns
1992 p. «IIpo BiAMOBiZaNBHICTE 32 BUTOTOBJICHHS 3 METOIO 30yTy Ta 30yT migpoOIeHnx
KyTOHIB 06araTtopa3oBoro BUKOpPHCTaHHA». HUHI Hemae yMOB, Ha siKi Oyau po3paxoBaHi IIi
3aKOHH, 1 TOMY 3TiHO 3i cT. 2 po3ainy I [Ipukinnesux Ta nepexignux mnonoxens KK Ykpa-
Ta7 2001 p. IX Iit0 TPUIUHEHO.
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MiHOJNOT14HI ekcriepTusu lHcTuTyTy yKpaincskoi moBu HAH Ykpainu.
VY 1996 p. y Kuesi Bin OyB obroBopenuii Ha poOouiii Hapai excrieptiB Paaun
€Bponw, Jie AiCTaB MO3UTUBHY OIIIHKY.

V 3B’s13Ky 3 npuiHATTSIM KoHcTuTyii Ykpainu, a TakosK HeoOX1THICTIO
BpaxyBaTH 3ayBaKEHHS 1 TPOITO3UIIii, IO HAIXOIMIH BiJ] MPAKTUIHHX TIpa-
niBHUKIB, mpoekT KK O6yB obroBopenwmii 3 npeacraBHIKamMu BepxoBHOTO
Cyny Ykpainu, [ eHepanpHOi mpokyparypu Ykpainn, MiHicTepCcTBa FOCTHITIT
VYkpainu, Ciyx0u 6e3rnexun Ykpainu, MiHicTepcTBa BHYTPIIIHIX CIIpaB
VYkpainu, a y 1997 p. moBTOpHO HOCHTiKeHNH ekcriepTamu Pajan €Bporn.
Ha napapni, sixa BinOynacs B I'aa3i (Higepmanau), mpoekt OyB 00roBOpeHH
3 npeacraBaukamu Hinepmanni, Itanii, IBemnii, [Topryramii ta iHmmx
KpaiH; MOTIM 32 Y4acTIO THX CaMHX €KCIIEPTIB 1 IPEeACTaBHUKIB CY/iB i mpa-
BOOXOPOHHHUX OpraHiB YKpaiHU — Ha HAyKOBO-TIPAKTUYHUX KOH(EPEHIisIX
i ceMiHapax, 10 BiOysucsi B XapkoBi. Yce 1ie JJO3BOJUIO PO3POOHUKAM
npoekty Hajaatu B 1998 p. no BepxoBHoi Pagu Ykpainu nocuts o6rpyHTO-
BaHUWH, TaKUi, 1110 BiJIIIOBIIaB PIBHEBI IOPUANYHOT HAYKH 1 BUMOTaM 4acy,
npoekT HoBoro KK Vkpainu.

[Tpu nepmomy uutanni npoekty KK, mo Bindymocs 8 Bepecust 1998 p.,
Bepxosna Pana posmsHyna Takox ansrepHaruBHUHN poekT KK. 31 3HauH0I0
TIepeBaroko roJiociB OyII0 MPHIHATO MPOEKT, PO3pPOOICHII pOOOIO0 TPYTIO0
Kab6inery MinictpiB Ykpainu. [lotiM nmpoexT Oyno MpUAHATO Y Ipyromy
YUTaHHI Ta octatouHo — 5 kBiTHs 2001 p.

§ 2. Crpykrypa KpumiHa/IbHOTro Kogekcy

1. 3akoHM PO KPUMIHAJILHY BiJIMOBIIAJILHICTh CUCTEMATU30BaHI Ta
noxainsitoTbest B KK Ha 3aranbay 1 OcoOnMBy YacTHHH.

¥ 3aranpHiif 9acTHHI 30CepePKEHO IOPUINYHI HOPMH, 110 BiTOOpaKaroTh
TIPUHIIMIIH 1 3aTaJTBHI TOJIOYKEHHS KPUMIHAJIBHOTO TIPaBa, a TAKO)K BU3HAYAIOTh
HOT0 OCHOBHI IHCTUTYTH, HAITPUKJIA]I, IIOHSTTS 3JI0YMHY Ta HOTO BHIIB, BHHU
Ta 11 hopM, CITiBydacTi B 37I04MHI, TOBTOPHOCTI, CyKYITHOCTI Ta PEIIUINBY 3710~
YHHY, IOKapaHHs Ta HOro METH, BUJIB ITOKApaHhb 1 MiACTaB X 3aCTOCYBAaHHSI.
Lle HOpMWU, SIKi 3aCTOCOBYIOTHCS JIO BCIX 3TIOYHHIB.

Oco0mnmBa yacTHHA MICTUTB IOPUIMYHI HOPMH, 1110 BKA3YIOTb, SIKI KOHKPET-
HO CyCITbHO HeOe3MeyHi AisSHHS € 370YMHAMH 1 SKi 3aX0J1 KPUMIHAIBHOTO
MOKapaHHsI MOXKYTh OyTH 3aCTOCOBaHI 10 0Ci0, 110 iX YUHHUIIH.

3aranbna i OcobnuBa yactuau KK o’ s3ani Mixk co0010 i yTBOPIOIOTH
HEPO3PUBHY CUCTEMHY HOPMATUBHY €JIHICTh. 3HAYCHHS 1Ii€1 €IHOCTI Haii-
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OB TOMITHO TTpH 3acTocyBaHHI okpemux crareit KK. He moxna 3acto-
CYBaTH JKOJIHY HOpMY, 10 MicTuTbesi B Ocobnuiii yactuni KK, He 3Bep-
HYBILIKMCH IPU LIOMY 110 3arajbHOl YaCTHHH.

3aranbHa i OcobnuBa yactuau KK moaiisroTeest Ha po3iin, a OCTaHHi
y CBOIO YepPI'y — Ha OKPEMi CTarTi.

3aranpHa gactiHa unHHOTO KK critamaerses i3 15 po3niniB: «3aranbHi
MOJIOKEHHS1», «3aKOH PO KPUMIHANBHY BiOBINAIBHICTE, «3104MH, HOTO
BHIM Ta cTajiin, «Ocoba, sKa miisirae KpUMiHaIbHIA BIAMOBIIaIBHOCTI
(cy®’exT 3mounny)», «Buna Ta i popmm», «CriBydacTs y 37104nHiI», «llo-
BTOPHICTh, CYKYITHICTh Ta PELUIUB 310UMHIBY, «OOCTaBUHH, 1110 BUKIIIO-
YarOTb 3JIOYUHHICTB JISHHS, «3BIJIBHEHHS BiJl KpUMIHAJIBHOI BIIIIOBI1a/Ib-
HocTi», «IlokapanHs Ta foro Buany, «IIpu3HaueHHs oKapaHHs», «3BijIb-
HEHHsI BiJl IOKapaHHA Ta ioro BinOyBaHH», «CynumicTtsy, «lIpumycosi
3aX0I MEIUIHOTO XapaKTepy Ta MPUMYCOBE JiKyBaHHD», «OCOOIHBOCTI
KpUMiHAIBHOT BiAMOBIAAEHOCTI Ta TOKapaHHs HEMTOBHOMITHIXY.

Oco0nuBa yacTrHa MIiCTUTH 21 po37iN, cHCTEMaTH30BaHUH 1O Tpynax
CIOPITHEHUX CYCITIIbHUX BiTHOCHH, Ha SIK1 IIOCSTaI0Th BI/IMOBI/IHI 3JI0UMHH.
Hanpuknaz, crarti KK, HopMu sikux nepen0adaroTh BiMTOBIAANBHICTh 32
3JI0YMHH, LI0 MOCATAIOTHh HA OCHOBHI JIEP’KaBOyTBOPIOIOYI LIIHHOCTI yKpaiH-
CBHKOT'O Hapoy, mporooiieHi B crartax 1 12 Koncrurynii Ykpainu, po3mi-
IeHO B po3aiii | «3mounHn IpoTH OCHOB HAIlIOHANBHOT O€3MeKn YKpaTHm.
CrarTi, HOPMH SIKMX OXOPOHSIOTb JIFOAUHY, ii dKUTTS 1 31I0POB’s1, BOJIO, YECTh
1 TiJJHICTh, CTaTEBY CBOOOJLY Ta CTaTEBY HEIOTOPKAHICTh, PO3MIIIEH] B PO31i-
i 11 «3nounHNM pOTH KUTTS Ta 310pOB’st 0codm», posaim I «3mounan
MIPOTH BOJI, YECTi Ta FiAHOCTI 0coOm» Ta po3aii IV «3nounHu npotu crare-
BO1 cBOOOIM Ta cTareBoi HepoTopkaHocTi ocoom». Crarti KK, HOpME sikmx
OXOPOHSIFOTH OCHOBHI TIpaBa i CBOOOIH JIFOUHH, 00’ €THAHO B po3iii V «3mo-
YMHU MPOTU BUOOPYMX, TPYIOBUX Ta IHIIMX OCOOMCTUX MpaB 1 cBOOO. JIt0-
JHY 1 rpomasiauHay. [loxin OcoonmuBoi yactiuan KK 2001 p. Ha 21 posmin
3poOuB 11 OLIBII 3PYyYHOIO /TS 3aCTOCYBaHHS, OCKIIBKH HAJA€E CIIiTIOMY,
MIPOKYPOPY, CY[UIi, aJBOKAaTy OPIEHTUP y PO3MIILIEHH] THX YH IHIIUX CTaTeH
B KK. Ta # ayst rpomazsia Ykpainu qyske BaXIMBO, 00 OyIlo MpocTo 3HANTH
B KK Ty uu iHIIIy CTATTIO MPO BiMOBITATBHICTD 32 OKPEMHH 37I0UHH'.

! 3axonom Ykpainu Bin 11 uepsus 2009 p. «IIpo BHECEHHS 3MiH 10 JESIKUX 3aKOHO/IaB-
YMX aKTiB YKpaiHM 1010 BiJIIOBIJAJIBHOCTI 3a KOPYILiiHI mpaBonopymeHHs» OcodiuBy
gactuHy KK nonosueno posainom VII-A «3nounan y cdepi ciryx60BOi AisITBHOCTI B I0pH-
OUYHUX 0co0ax MPUBATHOTO MpaBa Ta MpogeciiiHOl AiSIbHOCTI, OB’ sI3aHOT 3 HaJaHHIM
myOIYHUX OCIYT», HOpMHU siKoro (ctarTti 235'-235%) BBoAsThCs B ito0 3 1 ciunst 2010 p. //
(Tomoc Ykpaiau. —2009. — 18 mum. — Ne 132).
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Crarti KK nponymepoBani apaOcbkiuMu nupaMu i MatOTh 3ar0J0BKH,
10 BiJOMBAIOTH CYTHICTh MPABOBHX MPUITNCIB, SIKI MICTATHCS B HOpMax.
[pu Brirouenni B KK HOBOI cTaTTi BOHA TOMIIIIA€THCS y BiIOBITHUH PO3-
nin 3aranbHoi a00 OcoO0NMMBOI YaCTHHM, SIK TPABUIIO, YCIIiJI 3a CTATTEIO,
HalO1IbII OIM3bKOI0 /10 Hel 3a 3MicToM. HOBIl cTaTTi HaaeThCsl HOMEP
MOTIePEIHBOT CTATTI 1 ToJaTKoBHM udpoBwit iHgekc — 1, 2, 3 i . 1. Ha-
npukiag, y 2006 p. 1o OcobnuBoi wactuau KK Oymno BkitodeHo cTarTio
«BTArHEHHS y BANHEHHS TEPOPHCTUYHOTO aKTy». [1 6yII0 TTOMIIEHO yCITi
3a cT. 258 «Tepopuctiunuii akt». Ctarti Oyino Hagano Homep 258

Bukitouenns Tiei uu iHmoi crarti i3 KK Takox He 3MiHIOE TIOPSAKY
nmymeparii crareid y KK. Tak, y KK 36epiraerscst Homep ct. 230 3 mo3HauKOI0
«Buxmrouena 03.04.2003 p.». Ll ctaTTs BcTaHOBIIOBAJIA BiIMOBIIATBHICTh
3a OPYILEHHs] aHTUMOHOIIOIBFHOTO 3aKOHOJABCTBA, 11 0yJ10 ckacoBaHO 3a-
koHOM BepxoBnoi Pamu Ykpainm Bix 3 kBiTHsA 2003 p. 3akoHOMaBENb 10-
myckae i 3Miny Hymepariii crareit OcoomuBoi yactnau KK. Tak, 3akoHoM
Vipainu Big 21 cepmus 2009 p. crarti 158! «HeszakoHHe 3HUIIEHHS BU-
60puoi JoOKyMeHTAIlil 00 TOKyMeHTIB pedepenaymy» Hagano Homep 1582,
OnnovacHo HOMep 158! HamaHo crarTi mix Ha3BoKO «[oNoCcyBaHHs BUOOP-
1eM Ha BUOOpPYiid AUTBHUILI OLTBII HIK OTUH pa3y’.

Bararo crareit KK nmoxinisifoTbCcsi Ha 4acTUHA — OKpeMi a03aiy, 1o
MatoTh IuQpoBi no3HaueHHs. Hanpuknan, ct. 1 KK «3aBmanns Kpuminans-
HOTO KoJieKCy Ykpainm» mae jiBi vactuau — 1 ta 2; cT. 135 KK «3anumen-
Hsl B HeOe3Mel» CKIaIaeThes 13 TPhoX yacTuH — 1, 2 1a 3. [lepes koxKHOI0
i3 IUX YaCTHH CTOITh BiAMIOBiAHA TTUdpA.

3MICT OKPEMHX YaCTHH y CTaTTSX, [0 HAJIXKAaTh JI0 3arajibHOi YaCTUHH,
XapaKTePU3YETHCS BEJMKOIO pi3HOMaHITHICTIO. HaiivyacTiiie B HUX po3BHBa-
€THCSI BIJIOBITHA FOPUAMYHA HOpMa, BIH3HAYAIOTHCS OCOOIMBOCTI i 3acToCy-
BaHHSI 32 SIKUXOCh YMOB 200 BCTAHOBITIOIOTBHCSI BUIIAZKK HE3aCTOCYBAHHS L€l
HOPMH YW BUKIIOUeHHS il 3 1ii. Harmpuknan, y u. 1 ct. 55 KK BkazaHo ctpok,
Ha SIKMi MOke OyTH TpU3HaueHe TOKapaHHs Y BUJII TI030aBIIeHHS TipaBa 00i-
HWMAaTH IEBHI ITocaay a00 3aiiMaTHCs IEBHOIO AIsUILHICTIO, 1 3a3HAYEHO, 10 SAKUX
BUJIIB TIOKapaHb BOHO HAJICKUTH; Y 4. 2 BKA3aHO BUIIAJIKU, KOJU MOXKE OyTH
MpU3HAYEHO TaKe MOKapaHHs, K J0JaTKOBE, SKIIO BOHO He TepeadoayeHe
B caskuii crarti Oco6nuBoi yactuau KK; y 4. 3 BcTaHOBIEHO NOPSAAOK 00-
YHCIICHHS CTPOKIB BUKOHAHHSI IIbOTO TIOKAPAHHSI SIK JIOJIATKOBOTO.

B Oco6nuBiit wactrri KK B 0kpeMux gyacTrHax ii cTaTeil BCTAaHOBITIO-
€ThCS, 32 3arajJbHUM IPABUJIOM, BiIMIOBIIaIbHICTh 32 OJIMH 1 TOW caMuit

' Odir. BicH. Yipainu. —2009. — 21 Bep. — Ne 70.
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3JI0YMH 32 HASIBHOCT1 OCOOJIMBOCTEH, 1110 BiIOOPaXKatOTh TSHKKICTh JTisIHHS,
O3HaKM Cy0’€KTa, MOTEPIIOro, 1HIII 00CTaBUHH, SKI BIUNIMBAIOTH HA MIpy
nokapanHs. Hanpuknan, y 4. 1 ct. 190 KK Bu3HaueHo BiAMOBIAATBHICTS 32
3aBOJIOJIHHS 4y’KUM MAiHOM IIUISIXOM IIaxpaicTBa, chOpMYIbOBAHO Xa-
pPaKTEpHI O3HAKH 1[LOTO 3JI04YKHY, YaCTUHH 2, 3 Ta 4 BKa3ylO0Th Ha 00CTaBU-
HU, BCTAHOBIIEHHS SIKUX IMOCWITIOE (00TSIKY€E) KpUMiHAJIBHY BiAITOBITATb-
HICTb 32 IIeH 3710YHUH.

Hesiki crarti OcobmuBoi yactuau KK MicTsiTh KpruMiHATBHO-TIPABOBI
HOPMaTHBHO-TIPABOBI MPUIHCH, SIKUMH OOMEXKYEThCS iX fis (HampuKiam,
4. 2 ct. 385) abo nependavaroTbCs YMOBH 1 TOPAJOK 3BUIBHEHHS BiJ KpH-
MIHaJIbHOT BIMOBIAIbHOCTI BUHHOTO Y BUMHEHHI 3a3HAYEHOI0 B CTATTI
3M0YMHY (Hampukiam, 4. 2 cT. 255, 4. 4 c1. 307). Lli npunucu perymorTh
3aCTOCYBaHHSI IOPUIUYHUX HOPM 32 OKPEMi BUIU 3IOYHHIB.

V nesxux Bumaakax crarri abo gactuad crareit KK momingrorscs Ha
MTyHKTH, 1[0 MAarOTh IHQpoBe o3HadeHHs. Hampukman, Hopmy ct. 89 KK
«CTpoKH ToTalIeHHs CyIMMOCTI» MOALIEHO Ha JeB’SITh MyHKTIiB. YacTuHa |
cT. 49 KK «3BinbHEHHS BiJi KpUMIHATIBHOT BIJIIOBIAATBHOCTI Y 3B S3KY 13
3aKiHYEHHSM CTPOKIB JJABHOCTI» MOIAEThCS HA I 1, 2, 3,4 Ta 5. YacTH-
Ha 2 cT. 115 KK «YMucHe BOMBCTBO» MICTHTB 13 MYHKTIB, SIKi TAaKOXK MO-
3HaueHi Huppamu.

Oxpewmi ctarti KK MatoTh TpUMITKH, B TKUX P03’ ICHSIIOTHCS TOHATTS
1 TepMiHH, 3aCTOCOBAHI B I1iif 200 JIEIKUX IHIIKX CTaTTax. Hanpuknan, y m. 1
npumitku 70 ct. 185 KK «Kpazikka» chopMy/IbOBaHO MOHSATTS TOBTOP-
HOCTI BUMHEHHS 3JI0YMHIB, TiepeadadeHnx crarramu 185, 186 Ta 189—-191
KK; y nn. 2 HagaHo BU3HaU€HHS 3HAYHOI IIKOAHX; Y MII. 3 Ta 4 BKa3aHO Ha Te,
SIKUH 3JI0YVH TIPOTH BJIACHOCTI BU3HAETHCS BUNHCHUM Y BEIIMKHX 200 0CO-
ONMMBO BEIHMKHUX PO3Mipax.

2.V 3B’S13Ky 3 THM, 1110 a0COI0THA OUTbIIiCTE HOpM OCOOIMBOT YaCTHHH
KK BcTaHOBIIOE KpHUMiHATIBHY BiANIOBIIAIBHICT 32 OKPEMi BHIH 3JIOUHHIB,
iX CTPYKTypa Bipi3HIETHCA OTHOPIIHICTIO CKIIAIOBUX €IIEMEHTIB; ¥ HUX
YITKO BU3HAYEH] JUCIIO3MUILIS 1 CAHKISI. BUHATOK CTaHOBIIATH AEKUIbKA CTATEN,
y HOpMax SIKHX 200 MPUMITKaX J0 HUX HaBEJICHO MOHSTTS 3JI0YMHIB [IEBHOTO
BUJTY, BU3HAYECHO Cy0’€KTIB iX BUMHEHHS, CPOPMYITBOBAHO JIESKI 1HII MPH-
nucu (Hanpukian, cT. 401 1ae MOHATTS BIICHKOBOTO 3/I04MHY; BU3HAYCHHS
CITy»00BOi 0CO0M MiCTHTBCA Y TIl. 1 12 mpuUMITKH J10 CT. 364).

Jucnozuuyia — ye yvacmuna Hopmu Ocodnusoi uacmunu, 8 AKill 8U3HA-
uaemvcsl 3n04unHe OisAnHs. 32 TEXHIKOIO MOOYI0BH 1 CIIOCOOOM OIHCY 03HAK
KOHKPETHOTO BHJy 3J0YHHY B YUHHOMY KPUMiHAJbHOMY 3aKOHOJABCTBI
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VYKpainu po3pi3HAOTH JUCHO3ULIT YOTUPHOX BHIIB: TIPOCTY, OMTHCOBY, OJlaH-
KETHY Ta BIACHIIOUHY. 3yCTPI4aloThCS TAKOXK 3MIITaHI JUCTIO3ULII.
Ilpocma nucnio3uisl HA3UBA€ 3JI0YMHHE JisTHHS 0€3 PO3KPUTTS HOTOo
o3Hak. Hanpukinaz, 6e3 BKa3iBKM Ha O3HAKM JisIHHS C(HOPMYIHOBAHO AWC-
no3uirito Hopmu cT. 369 KK «JlaBanus xabapay. [Ipocty aucnosuiiiro 3a-
KOHOJIaBELlb BUKOPUCTOBYE B THX BHIIJKaX, KOJIH 3MICT CyCIIBHO Hebe3-
MEYHOTO JiSHHS B 3arajibHUX pUcax AOCHTb 3pO3yMiJui i 6e3 onucy Horo
03HaK y 3aKkoHi. O3HAKM 3JI0YHHY, SIKI HABOJSTHCS Y MPOCTIH TUCIIO3UIIIT,
PO3KPHBAIOTHCS B CINITI0-CYJIOBIH MPAKTHIII Ta HAYKOBIH JiTEpaTypi.
Onucosa nUCTIO3NLIS BKAa3y€e Ha HAMOUIBII XapaKTepHi O3HAKH JisTHHS.
Hanpuxmaz, y ct. 185 KK «Kpaikka» HaBeIeHO BU3HAYCHHS KPAIKKU K
TAEMHOTO BUKPAJCHHSI 4y)KOro MaliHa. TOUHO BU3HAYaIOUH O3HAKH 3JI0YHHY,
OITMCOBA TUCIIO3ULIIS y 3B°SI3KY 3 LIUM Mae MepeBary rnepes mpocToro.
Branxkemnorno € nucno3uilis, sika, He HA3UBAIOYM KOHKPETHUX O3HAK
37104MHYy a00 Ha3MBAIOUM TIJIbKM YACTHUHY 13 HUX, BiACHIIA€ 1JI1 BCTAHOB-
JICHHS 3MICTy O3HAK YYMHEHOTO JIiSTHHS A0 1HIIMX HOPMAaTHBHUX aKTiB, SIKi
HE € 3aKOHaMH PO KPUMIHAJIBHY BiJMOBIJaIBHICT (1HIIUX 3aKOHIB, iH-
CTPYKIIiH, CTAaTyTiB, IOJIOKEHb, CTAHIAPTIB, TIPAaBUJI, BKa3iBOK TomIo). Ha-
npuKiazn, oaankeTHUMU € aucno3uiii HopM cT. 271 KK «Ilopymenns Bumor
3aKOHO/ABCTBA MPO OXOPOHY mpaili», cT. 286 KK «IlopymieHHs npapui
0e3MmeKkn JOPOXKHBOTO PyXy a0 eKCIuTyararii TpaHCIOPTY 0co0amHu, sKi
KepYyIOTh TPAaHCIIOPTHUMU 3acobamu». OTke, OJaHKeTHa AUCIO3ULIS BU-
KOPHCTOBYETHCS TOJII, KOJIM TpeOa BCTAHOBUTH KPHUMIHAIBLHY Bi/IITOBIIANb-
HICTh 32 TIOPYIICHHS MPABUJIL, 1[0 MIiCTATh Pi3HOMaHITHI IIPUTIICH, BUMOTH,
3a00pOHH, SIKi OMMHMCAHO Ta AETaJbHO PO3KPUTO B I1HIIMX HOPMATHBHO-
MPaBOBUX aKTaX 1 TEXHIYHUX HOpMax. L{i akTH Ta HOPMU MOXKYTh OyTH
BHJIaHI /10 HaOpaHHS YUHHOCTI 3aKOHOM TIPO KPUMIiHAJIBHY BiJIIOBiIaTb-
HICTh, 0 MICTHTH OJAaHKETHY JUCIO3UIIII0, OJJHOYACHO 3 HUM a0o0 Mmicis
HOT0 BUIAHHS; BOHU MOXKYTh 3MIHIOBaTHCA, ajie HOpMa 3aKOHY IPO KPHMi-
HaJbHY BiJMTOBIJANBHICTH, KA Ma€ OJAHKETHY AWMCIIO3UIIIIO, IIPU IOMY
3ajumIaeTbes 0e3 3MiH. [IpuiiMaroTh i 3aTBEpKYIOTh TaKi HOPMaTUBHI aKTH
Ta TeXHIYHI HOPMH Pi3HI YCTaHOBH i opraHizaiii. BoHu MaroTh BiIMiHHOC-
Ti 1 32 chepamu 3acTocyBaHHA. Lli akTH Ta HOPMH, K yXKe Bi3HAYATIOCH,
HE € JDKepeIaMu 3aKOHY PO KPUMiHAJIbHY BiANOBiAadbHICTE. BinnoBigHo
JI0 OCTaHHBOTO (FOT0 COIiaNTbHOTO PU3HAYECHHS ) BOHU BUKOHYIOTb IO~
psinkoBany poiib. [Ipunucu, Bumoru, 3a00poHH, 110 B HUX C(OPMYIIbOBAHO,
CTPUSIOTH BCTAHOBJICHHIO O3HAK 3JI0YMHY, B MEPLIY Yepry CyCHJIBHO He-
0e31e4Horo 1 MpOoTUIIpaBHOTO JisHH (J1ii 00 Oe3/isITBHOCT).
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Po3oin I11. 3axon npo KpumiHaIbHy 6i0N0GIOANLHICIb

Biocunouna nucnosullis Biicuiae 10 IOPUIXYHOT HOpMU abo ii okpe-
MOTO IIPHITUCY, 1110 MICTATHCA B 1HIIIH cTaTTi 200 1HIIII YacTHHI Li€T XK cTaT-
ti KK, e iinerscs mpo BilMOBIAHUI 37104MH a00 OMKMCAHO HOTO O3HAKH.
Hanpuknan, ct. 122 KK «YMucHe cepeTHbO1 TSIKKOCTI TiIeCHE YIIKOIKEeH-
Hs» Bifgcmiae 1o cT. 121 KK «YMucHe TsokKe TUTeCHE YITKOKEHHS», BKa-
3YI04H, 10 CIPUYUHEHHS TUIECHUX YIIKO/KEHb CEPEIHBOI TSHKKOCTI MOXKE
MaTy Miclie 3a BiZICyTHOCTI 03HAK TSDKKOTO TLIECHOTO YHIKO/KeHHs. Haii-
YacCTIIIe BiICUIIOYHI TUCITO3HUINI] 3aCTOCOBYIOTHCS IIPH OMHUCI IPYTOi 1 Ha-
CTYITHOT YaCTHH BiJIITOBITHOI CTATTi, Il YHUKHEHHS TIOBTOPHOTO OIIHCY
JUSTHHSI, SIKe HABEJICHO B YaCTHHI NepIii. J[s boro y BiNOBIIHIN YacTH-
Hi BUKOPHUCTOBYIOTHCS CJIOBA: «T€ CaMe JISHHS», «IisTHHS, TIependadcHe
YacTHHAMHU TIEPIIOI0 ado JAPYToro i€l cTaTTi» Tomo. JJocuTh 9acTo Bij-
CHJIaHHS 10 1HIIOT 200 iHIIMX CTaTeil BUKOPUCTOBYIOTHCS MPH OMUCI 00-
CTaBHH, M0 OOTSIKYIOTH BiMOBINANBHICTE. Hampukian, y 4. 2 ct. 309 KK
«He3akonHe BUpOOHHIITBO, BUTOTOBIICHHS, TPHUI0aHHS, 30epiranHs, nepe-
BE3CHHS UM TMIEPECUIAHHS HAPKOTHYHUX 3aC001B, ICHXOTPOITHUX PEYOBHUH
abo ix amanoriB 0e3 MeTH 30yTy» BKa3aHO HAa BYMHEHHS TUX CAMUX JIii
0c00010, SIKa paHillle BAMHUIIA OJIUH 13 3JI0YHHIB, IepeA0aueHNX CTaTTIMHU
307,308, 310, 317 KK.

Y KK 3ycTpivatoThCst FOpUINYHI HOPMH, TUCTIO3UIT IKHX MArOTh 3Mi-
waHul (komoOiHoeaHuil) xapakmep. B omHil cBOii YacTHHI 1€ IpocTi abo
OIMKCOBI JUCTIO3MIIIT, B iHIII — OJaHKeTHI ab0 BifcwiouHi. Hanpuknan,
takoro € gucno3uiliga y cT. 231 KK, sxa mependadae BiAmoBigambpHICTE 3a
YMHCHI JIi1, CIpsIMOBaHi Ha OTPUMaHHS BiJIOMOCTE, IO CTAHOBJISITH KOMEP-
HiliHy a0o 0aHKIBCbKY TAEMHHUIIIO, 3 METOIO PO3TOJIOMICHHS YH 1HIIOTO
BUKOPHCTAHHS IIUX BIJIOMOCTEH, & TAKO)K HE3aKOHHE BUKOPUCTAHHS TAKKX
BiJIOMOCTEH, SIKIIO 1€ CIPUYNHUIIO ICTOTHY IIKOAY CYO’ €KTY TOCTIONAPCHKOi
JISUTBHOCTI.

3. 3a BUMHEHMUH 3JI0YMH y 3aKOHI 3aJIKHO Bij HOTO CYCIUTEHOT Hebe3-
MIEYHOCT] BCTAHOBIJIEHO CaHKIIIIO.

Cankuyia — ye uacmuna nopmu Ocodnu80i YuacmuHu, 8 sAKitl 3a3HaA4eHo
8U0 1 pO3MIP NOKAPAHHA 3d 310YUH, U3HAYEeHUU V i Oucno3uyii. 3a BUIOM
1 pO3MipOM TOKapaHHs, 10 MICTHTHCA B CAaHKIIii, MO’)KHA BCTAHOBUTH, YU
€ 3JI0YHH, HAIIPUKJIIA, TSHKKAM YU CEPEIHBOI 200 HaBITh HEBEIIMKOI TSIKKO-
cTi. 3a mopsaKoM (criocoO0OM) TTPU3HAYCHHS MOKAPAHHS MOAUIAIOTHCS Ha
OCHOBHI 1 101aTKOBi'.

! [lomxo moiny roKapaHb Ha OCHOBHI 1 oaaTkoBi auB. po3ain X VII uboro migpyvHuka
«Cucrema Ta BUAN TTOKapaHby.
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VY KK ans npu3HaueHHsI OCHOBHUX MOKapaHb BUKOPUCTOBYIOTHCS Bifl-
HOCHO BM3HAUEHI Ta aJbTePHATUBHI CAHKIII].

Bionocno eusnauenoio € cankuis, sika BKa3ye Ha OIMH BHJ IIOKapaHHS
1 BU3HAYa€ HOTo HIDKIY Ta BHILY MEXKI.

KK nepenbayae Taki pi3HOBHIM BIAHOCHO BU3HAYCHUX CAHKIIIM:

a) 3 HIDKYOKO (MIHIMYMOM) 1 BHIT[OFO (MAKCHMYMOM ) MEKaMH TTOKapaHHs
(Ha CTPOK «Bim» 1 «0»). Y IIbOMY pa3i B 3aKOHI IIepe0aueHO HIKYIY Ta BHIILY
MeK1 IEBHOTO MOKapaHHs1. Hanpukia, XymirancTBo, nependadene 4. 4 c1. 296
KK, xapaeTbcst 1030aBI€HHSIM BOJIi HA CTPOK BiJ TPHOX /IO CEMH POKIB;

0) 3 MAKCUMYMOM IOKapaHHA (Ha CTPOK «J0»). Y LbOMY pa3i BU3Ha-
YaeThCsl TUIBKH BUIIA MEXKa TIOKapaHHsI, OUIbIIE 32 SIKY CYJl HE MOXE [pH-
3HA4YNTH NToKapaHHs. Taki caHkii mepenbdadeHo, HapuKIas, y 4. 1 ct. 153,
yactuHax 1 Ta 2 ct. 266, 4. 2 ct. 323, crarTax 353, 395 KK. Hux4uoro Mexero
CaHKIIII TYT € HIKYA MEXa, BCTaHOBJICHA B HOopMi 3aranbHol yacTiuan KK
JUTsl aHoro Buay nokapanusa. Hanpuknan, y ct. 57 KK BcranosneHo Hux-
4y MEXY JUIsl BUIIPaBHUX POOIT — mIicTh MicswiB, y cT. 60 KK nms ape-
IITY — OAMH MicsIb, y cTarTsax 61 Ta 63 KK mist oOmexxeHHs 1 mo30aBieH-
Hs BOJIi — oauH pik. Tomy 3a 31m04MH, nependaueHui, HanpuKIazg, y 4. 1
ct. 153 KK, cyn Moxe nmpu3Ha4uTH Mipy TOKapaHHs Y BUII M030aBICHHS
BOJII B MEXaX BiJl OZIHOTO POKY JIO IT’SITH POKiB; 3a cT. 353 KK — oOmerxeH-
HS1 BOJTi HA CTPOK BiJT OTHOTO POKY JI0 TPHOX POKiB; 3a cT. 395 KK — apemty
Ha CTPOK BiJl OJTHOTO JI0 IIIECTH MICSIIIIB.

[Mopsix 3 OCHOBHUM TOKapaHHSIM BiJHOCHO BH3HAY€HA CaHKIIISI MOXKE
MICTHUTH BKa3iBKy Ha OJfHE a0o JIeKilbKa JOJaTKOBUX MOKapaHb MIEBHOTO
BUY, II0 MOXKYTh OyTH ITpHU3HAUEHI CYIOM SIK IOJAaTOK 10 OCHOBHOTO. Jlo-
JIaTKOBE TOKapaHHs MOXe OyTH abcomomHto eusHavenum (HapUKIa, mo-
30aBJIeHHS BIIICHKOBOTO, CIEIiaIbHOTO 3BaHHS, PaHTy, YUHY a00 KBamidi-
KaLiliHOTO Kiacy) abo gionocHo eusHauenum (HampUKIad, Mo30aBIeHHS
rpaBa 00iiiMaTH MeBHi ocaju abo 3aliMaTUCs! TICBHOKO JTisUIBHICTIO Ha CTPOK
BiJl OZTHOTO JIO TPHOX POKIB).

JlonaTkoBi OKapaHHsl y CaHKLISX BKA3yIOTHCs a00 SIK 000B’SI3KOBI 151
3actocyBaHHs (Hampukiaid, 4. 1 cr. 142 KK), abo sk ¢dakynpratuBHi (Ha-
npuknaf, 4. 2 cT. 144 KK). B octanHROMY BUTIIAZIKY CYII 3aJI€KHO BiJ 00-
CTaBHH CIIPaBH BUPILIYy€E TUTAHH PO 3aCTOCYBaHHS a00 HE3aCTOCYBaHHS
[LOTO TIOKAPAHHSI.

AnvmepramusHoro € CaHKIIiS, B AKi MICTUThCS BKa3iBKa Ha JiBa abo
JeKiJIbKa BUJIiB OCHOBHHUX ITOKapaHb, 3 SIKUX Cyll Bubupae nuie ogue. Y KK
2001 p. 3HayHA YaCTHHA CAHKIIIN € ambTepHATUBHUMU. [IpuKIagoM boro
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Moxe OyTH caHkuisl, HaBegeHa y cT. 145 KK. Bona nagae cyny MoXiuBicTh
MIPU3HAYUTH OJUH 13 TAKUX BUAIB MOKapaHHs: mTpad A0 I ATAECITH He-
OTIO/TATKOBYBAHHUX MiHIMYMIB JTOXOJIiB TPOMaJIsTH 00 TPOMaJICbKi poOOTH
Ha CTPOK JIO JIBOXCOT COpOKa ToJinH, a00 1mo30aBiieHHs mpaBa o0iiiMaru
MIeBHI ITOCA/IN YU 3aiiMaTHCS MTEBHOIO AISUTFHICTIO Ha CTPOK JI0 TPHOX POKIB,
abo0 BUTIPaBHI POOOTH Ha CTPOK JIO IBOX POKIB.

AJBTepHAaTUBHI CAaHKIIT MAIOTh PI3HOBU/IN:

a) y caHKIii BKa3aHi BIIHOCHO BU3HAYCHUH 1 a0COIFOTHO BH3HAUYCHUN
BHJIM TIOKapaHHs (Harmpukiaz, caHkiis y cT. 112 KK — «xapaerbes mo-
30aBJICHHSIM BOJI1 Ha CTPOK BiJI IECATH JIO T’ ATHAIISATH POKIB 200 JOBIYHUM
11030aBJICHHSIM BOJII»);

0) y caHKIii BKa3aHi 1Ba a00 OLTBIIIE BiTHOCHO BU3HAUYEHUX BUJIIB TI0-
KapaHHs (Hanmpukmnaz, caHkiis y 4. 1 ct. 129 KK — «kapaetbest apemrom
Ha CTPOK JI0 IIIECTHU MICSIIIB a00 0OMEKEHHSM BOJIi Ha CTPOK IO IBOX POKIBY,
cankiis y 4. 1 ct. 130 KK — «kapaeThcs apemToM Ha CTPOK 10 TPHOX Mi-
csiB 200 0OMEKEHHSIM BOJII Ha CTPOK JI0 I SITH POKiB, 00 1M030aBIeHHIM
BOJIi Ha CTPOK JI0 TPHOX POKIBY).

SIK 1 BIAHOCHO BU3HAYEHI CaHKIIi{, aIbTepHATHBHI CaHKIIil MOXKYTb Mic-
TUTH BKa31BKY Ha MOXJTMBICTB 3aCTOCYBaHHsI IO OTHOTO 3 OCHOBHUX TIOKapaHb
JI0/IaTKOBOTO TOKapaHHA (Hampukiaz, cankmisf y 4. 1 ct. 131 KK — «xapa-
€TBCSI OOMEKEHHSIM BOJIi Ha CTPOK JIO TPHOX POKIB 200 M030aBIEHHSIM BOIi
Ha TOH caMuil CTPOK 3 Mo30aBIEeHHIM MpaBa 00iiMaTh NMeBHI mocaan adbo
3aiiMaTUCs MEBHOIO AISUTBHICTIO HA CTPOK JI0 TPHOX POKIBY).

§ 3. TnymaueHHsI 3aKOHY
NMPO KPUMiHAJBHY BiANOBIZAJbHICTD

1. ToymaueHHs 3aKOHY TOJIATAE y 3’ sCyBaHHI 1 BCEOIYHOMY PO3KPHUTTI
HOTO 3MIiCTy 3 METOIO TOYHOTI'O 3acToCcyBaHHS. TilyMaueHHsI HE MOXKe OyTH
JOBUIbHUM, TAKUM, 110 BUXOAUTH 32 MEXI1 BOJII 3aKOHOAABLIS, BUPAKEHOT
B TEKCTI 3aKOHY.

TraymaueHHs 3aKOHY HOAUISIETHCS HA BUAN 3AJI€KHO Bij Cy0 €KTa TIIy-
Ma4eHHsI, TPUHOMIB (3ac00iB) Ta 00CATY TyMaueHHs. Y Teopii KpUMiHab-
HOTO IpaBa iCHYIOTh 1 1HIII KpUTepii Kiacudikaiii TyMadeHb 3aKOHY ITPO
KpUMiHAJBHY BiAMOBIAATBHICTb.

2. 3anexHo BiJ cy0’€KTa, SKUH P03’ ICHIOE 3aKOH, PO3PI3HSIOTH JIerajib-
He (uu odiliiiHe), cynoBe Ta HayKoBe (UM JOKTPUHAIBHE) TITyMa4eHHsI.
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Jlecanvue (yu ogiyitine) — 11e TAYMAYCHHS, IO 3IHCHIOETHCS OPraHOM
BJIAJM, YIOBHOBKEHUM Ha T€ 3aKOHOM. 3rifnHo 3 11. 2 cT. 150 Koncturyii
VYkpainu npaBoM o(DimiifHOTO TIIyMadeHHs 3aKOHIB, Y TOMY YHCIi KPHMi-
HaybHUX, HagiieHno Koncruryuiitanii Cyn Ykpainu. Lle TmymadeHHst — BT
MIPaBOBOI MiIIBHOCTI BUCOKOTO IOPUAMYHOTO PIBHS, OCKIJIBKY aKTH KOHCTH-
TYLIHHOIO TIyMa4€HHs 3aKOHIB MalOTh CHUJIy OCTAaHHIX. Y TakoMy TIyMa-
YEeHHI MOJKJIMBI €JIEMEHTH PO3BUTKY 3aKOHY, ajle CYBOPO B MEXaxX HOPMHU
3aKOHY, IO TIIYMauuThCsl. [10JI0KEHHS, 0 HABOJSATHCS B aKTi JIETAILHOTO
TI[yMa4deHHS, € 000B’I3KOBUMH J10 BUKOHAHHsI Ha TepUTOPii YKpainu, ocTa-
TOYHHUMH 1 HE MOXKYTb OyTH OCKap>KeHi.

Cyo0oge TIyMadeHHS — 11¢ HaWOIBIIT TIOMTUPEHE 1 Half9acTiime 3acTo-
COBYBaHe TNIyMaueHHs. BoHo Mae iBa pizHOBHIM:

a) KazyaJbHe TIyMaueHHs, 10 AA€ThCS CyJaMu Oy/b-sIKoi IHCTaHLiT pr
O3l KOHKPETHOT KpUMIHATBHOT CTIpaBu. Take TIiyMadeHHs € 000B’ 513-
KOBHM TIJIBKH Y Til CIIpaBi, y 3B’SI3Ky 3 SIKOIO BOHO MPOBOAMIOcs. OCKiib-
KM CyIOBE TIIyMaueHHsI MOKE€ BUXOIUTH BijJ BUIIUX CyAOBUX OpraHiB, TO
OJIHOYACHO BOHO MOYKe OyTH B3ipIleM NPaBUIILHOTO 3aCTOCYBaHHS 3aKOHY
JUISL HIDKYUX CYAIB IIPU PO3DVIS] aHAJIOTIYHUX CIIPAaB;

0) mpaB03acTOCOBHE TIIYyMayeHHSI, 110 JA€ThCsI B pekoMeHaamisx [lie-
Hymy BepxoBroro Cyny Ykpainu 3 HalOUIbII CKIIaTHUX MUTAaHb 3aCTOCY-
BaHHs KK. YHacninok BUBUEHHS Ta y3arajlbHEHHS CyI0BOI NPAKTHUKH,
a TaKoX Y BiJMOBiAb HA 3alIUTU CYOBUX OpraHiB 1 mpokyparypu Ilnenym
Bepxosnoro Cyny YkpaiHu Mae mpaBo JaBaTv po3’ ICHEHHS PO MPaBUITh-
HICTb 3aCTOCYBaHHsI TOTO Y iHILIIOTO 3aKOHY MPHU 31HCHEHHI PaBOCYAIS.
Taki po3’ACHEHHS BILTMBAIOTH HA MIPAKTUKY CYAIB MPU PO3IVIsII HUMHU KOH-
KPETHHUX KPUMIHAJIBHUX CIIpaB. HUMH IIMPOKO KOPHUCTYIOThCS THIII Cy0’ €KTH
3aCTOCYBaHHSI 3aKOHIB PO KPUMIHAIBHY BiAMOBiganbHICTh. [Ipukiiagom
TAKOTO pO3’sICHEHHSI MOKe OyTH TiyMaueHHsl, sike 3aiiicHuB [ lnenym Bepxo-
BHOTO Cyny YKpaiHu 3 MUTaHHS HI0A0 MOHATTA HONIEPETHBOI 3MOBH TPYTIH
ocib nipu ofeprkanHi xabapa. B a03. 1 . 16 mocranoBwu Bix 26 kBitHs 2002 p.
Ne 5 «Ilpo cymoBy mpakTHKy y clipaBax Ipo XxadapHUUTBO» [lnenym mo-
sicanB: «Binnmosigao Mo 4. 2 cT. 28 KK xabap HaneXuTh BU3HABATH OJIEP-
KaHUM 3a HONEPEAHbOIO 3MOBOIO IPYIOI0 OCi0, SKILO 3JI0YMH CIIJIBHO
BYMHWIH JICKUJIbKA CIY»KO00BUX 0ci0 (aBi a00 OinbIie), siKi 3a374aJIeri/b,
TOOTO JT0 IOTO ITOYATKY, TIPO 11 TOMOBMIIHCS (SIK J0, TaK 1 TMICIIT HaTXOHKEH-
HS Tporo3uLii nmpo gaBaHHs xabapa, ane 10 ioro oxepxanus)»'. OqHak

! Tlocranosu ITnenymy Bepxosroro Cyny YkpaiHu B KpuMiHajdbHHX cripaBax. — K. :
FOpinkom Iutep, 2005. — C. 212.
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TaKi po3’ICHEHHSI HE MOXKYTb I IMIHATH 3aKOH, 3BY>KyBaTH a00 PO3IINPIO-
Baru ioro 3mict. [Tnenym Bepxosraoro Cyny Ykpainu — He 3aKOHOIaBINH
opraH. BiH TibKku ae Ha TiicTaBi 3aKOHY pEKOMEHIaIlil, AKi MaloTh IPYH-
TyBaTHUCs Ha 3aKOH1, BUXOJHUTH 13 HOTO 3MICTY, a iHOJ1 yCyBaTH BUSBIICHI
MPAaKTUKOIO HETTOPO3yMiHHS, PI3HOUMTAHHSI YNHHOTO 3aKOHOJIABCTBA.

Hayxoge (uu dokmpunanvue) TIyMadeHHs] — L€ TIIyMau€HHS 3aKOHY
HAyKOBHMH 1 HABYAIbHUMH IOPUIMYHIMHU YCTaHOBAMH, OKPEMUMH BUCHH-
MH 1 IPaKTUKaMH y MOHOTpadisix, MiApyIHNKAX, HABUYAIBHUX IMOCIOHUKAX,
CTATTsX, HAyKOBO-IIPAKTUYHUX KOMEHTAPsIX, EKCIEPTHUX BUCHOBKaX. Lle
TIIyMa4eHHS He Ma€e 000B’SI3KOBOI CHIIH, aJie BIIIrpae MOMITHY POJIb Y pO3-
BUTKY KPUMiHAJILHOTO TpaBa, BPAXOBY€EThCS MPH IMiITOTOBII HOBUX 3aKOHIB
PO KPUMiHAIIbHY BiIIIOBIAIbHICTB, TOTIOMArae MpakTUIli Y TPaBUILHOMY
3aCTOCYBaHHI TAKMX 3aKOHiB.

3. INpuitomu (3aco0u) TIIyMadeHHsI 3aKOHIB [P0 KPUMIHAJIbHY BiJIIIO-
BiJIAIbHICTh MOXKYTh OyTH Pi3HUMH. PO3TIITHEMO TOKIaIHIIIIE TPaMaTHIHE
(um dinonoriyne), cUCTEMAaTHUHE Ta ICTOPUYHE TIIyMAueHHSI.

Ipamamuune (wu gpinonociune) TIyMadeHHS MOJArae y 3’ sCyBaHHI
3MICTY IOPUANYHOT HOPMHU LUISIXOM €TUMOJIOTIYHOTO a00 CMHTAaKCHYHOI'O
aHaJizy il TEKCTy, a TAaKOX 3’sCyBaHHS 3HAYCHHS 1 3MICTY CIIiB, TEpMiHIB,
MOHSTh, 3aCTOCOBAHUX Y 3aKOHI MPO KPUMIiHAIBHY BiIOBiAaNbHICTh. Ha-
npukIa, 3i 3micty ct. 208 KK «He3akoHHe BiIKpUTTS 200 BUKOPUCTAHHS
3a MeaM1 YKpaiHM BAJIOTHUX PAXyHKIBY 3p03yMiJIO, IO AJIsl IPUTSITHEH-
HsI JIO BIJIIIOBIIaJIbHOCTI 32 II€I0 CTATTEI0 HEOOXIHO BCTAHOBUTH Yy JisIX
0co0U HE3aKOHHE, 3 MOPYLICHHSIM BCTaHOBJICHOTO 3aKOHOM IOPSIIKY, BiJl-
KpHUTTS 200 BUKOPHUCTAHHS 32 MeKaMH YKpaiHH BaJIIOTHUX paxyHKiB. [Ipu-
YOMY JIJISL CKJIJTy 3JI04MHY JIOCTAaTHHO BCTAHOBHUTH OJIHY 13 3a3HAYCHUX Y il
CTaTTi Jil, OCKUTEKA MK TIOHATTSAMH «BIAKPUTTS» 1 < BUKOPUCTAHHSD) CTO-
iTh CIOMyYHHK «a00».

Cucmemamuune TIIyMa4eHHS MOJISITa€ y 3°sICyBaHHI 3MICTY 3aKOHY, HOTO
OKpEeMHUX HOPMAaTHBHO-IIPAaBOBUX ITPUIIKCIB LIUISIXOM 31CTaBICHHS 3 IHIINMHU
MPUMTUCAMU IIBOTO CaMOT0 200 1HIIOTO 3aKOHY.

Haituacrime 3icrapistirorbes npunucu pizaux Hopm KK. Hanpuknan,
MIOHSITTS «CITY>)k00Ba 0co0ay, sike BuKkoprcTtane y cT. 238 KK, 3’sicoByeTbes
nuIAxXoM 3BepHeHHs 10 4. 3 nct. 18 KK, ne HaBenene 3aranbHe BU3HAYEHHS
ciry00Bo1 ocoou. Hepiiko HOpMy 3aKOHY ITPO KPUMiHAIBHY BiIMOBIJaITb-
HICTh, IO TIYMa4UThCH, 31CTABIAIOTH 3 HOPMaMH KPUMIiHAJIbHO-
MpoLeCyaIbHOTO, aAMIHICTPATUBHOTO, IIMBIIBHOTO, TPYAOBOTO 3aKOHOAAB-
crBa. Hanpukuian, 1uis mirymadensst 3micty cr. 371 KK, y sikiit Bukopucrani
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MOHSTTS «3aTPUMAHHS», CIIPUBII», «apPEIlT», KTPUMAHHSI MiJ] BAPTOIOY,
oTpibHO 3BepHYyTHCS 110 Binnosigaux crarein KIIK Ykpainu.

Icmopuune TIyMaueHHs 3aKOHY TIOJISITA€e y 3’ sICYBaHHI YMOB, ITPUYHH,
COLiaJIbHUX YNHHHKIB, 10 3yMOBHIIM HOTO IPUIHATTS, 3BEPHEHHI 10 aHa-
JIOT1YHHUX 3aKOHIB TIPO KPUMIHAJIBHY Bi/IMOBIIAILHICTD, 10 JIsUIA PaHiIIe.
[HOMI ATIST PO3KPUTTS 3MICTY 3aKOHY 3HAWOMIISITHCS 3 IOTO MTPOEKTOM, TIOsIC-
HIOBAJIBLHUMH 3allICKaMU, MaTepiajlaMu OOrOBOPEHHsI POEKTY, TyMKaMHU
OKpEMHUX YUYCHHX, sIKi Opasin yyacTh y po3pobieHHi 3akony. Lleit mpuitom
TITyMadeHHs 3aCTOCOBYIOTb, SIK IPABHJIO, HAYKOBIII TIPH TOCITIPKEHHI KPUMIi-
HaJILHOTO 3aKOHOZABCTBA. [cTOpUYHE TIiyMayeHHs Ja€ MOKIIMBICTh OiIbII
TOYHO 3’SICYBaTH Ti 3aBIAHH, SIKi CTABUB 3aKOHOMABEIIb, MpuiiMaroun KK abo
OKpeMi 3aKOHH MPO KPUMIHAIBHY BiAMTOBIAIBHICTb, 1[0 BXOASTH JI0 HBOTO.

4. TmymayeHHs 3a 00cAroM (pe3ynbTaToM) Moxe OyTH OyKBaJIbHUM (UM
aJIeKBaTHUM ), 00MEXYBaJIbHUM Ta MOMIMPIOBATHHHM.

byksanvhe (uu adexsammne) — 1ie TIIyMa4eHHS, 3T1THO 3 SIKUM JIIACHUIA
3MICT HOPMH 3aKOHY TIPO KpUMiHaIbHY BiANOBiAaNbHICTH TOYHO (OyKBaIb-
HO) BIIMOBIJIA€ 11 TEKCTyabHOMY BHpa3y (TeKCTy, Oyksi). Take TiryMadeHHs
Ma€ MicIle Yy BUTIa/IKax, KOJIM 3MiCT HOPMH a00 SIKOICh 11 YaCTHHU 30iracTh-
cs 3 11 cmoBecHUM BUKJaaeHHsAM. Hanpukinan, mucniosuis u. 1 ct. 114 KK
«IlImuryHCTBOY» Ja€ TOYHE YSBICHHS PO MPEIMET 3JI0YUHY — II€ BijIO-
MOCTI, 1[0 CTAHOBJISATH JepPKaBHY TAEMHUITIO, Ta Cy0’€KTa MIMUATYHCTBA —
e iHozemenp abo ocoda 6e3 rpomMaasiHCTBa. JKOIAHY 3 IMX 03HAK HE MOXKE
OyTH BUTIIyMadeHO LIHpIIE a00 By)K4e, HXK OyKBaIbHUI 3MICT. SIK TpaBmIIo,
OyKBaJIbHO TIyMauyarbes caHKIlii HopM OcobmmBoi yactiuan KK.

Obmedicysanvie TIyMaueHHsI Ma€ MicLe Y Pasi, SKIIO TEeKCT 1 3MiCT HOPMH
3aKOHY PO KPUMIHAJIbHY BiIOBIAIbHICTh HE 30Irat0ThCsl, KOJIM 11 TIHCHHUN
3MICT BY>K4e 3a CIIOBeCcHHUH Bupa3. OOMeKyBaibHe TIIyMadeHHsI JIa€ TMi/ICTaBy
3aCTOCOBYBATH 3aKOH JI0 OUIBII BY3bKOTO KOJIa BUMAKIB, HIK 1€ BUILUIMBAE
3 #oro tekcty. Hampuximan, y ct. 304 KK BcTaHOBICHO BiAMOBITAIBHICTE 32
BTSTHEHHS HEMOBHONITHIX Y 3JIOYMHHY MisUTBHICTE. 3a TeKkcToM cT. 22 KK
KpUMiHAJIbHA BIMOBIIANLHICTD 32 IEH 3JI0YMH MOKE HACTaT! y pasi, SKIIO0
ocoba jocsria MiCTHAAUATAPIYHOTO BiKy. X04U HISIKUX BHHSTKIB i3 [[bOTO
MTOJIOKEHHSI HEMOBOHM 1 HEMae, OfTHaK 09eBUIHO, 0 y cT. 304 KK marorbes
HAa yBa3i BUMAJIKU BTSITHEHHS HETIOBHOJITHIX Y 3JI0YMHHY JMisUTBHICTH JIOPOC-
JIUMH, TOOTO 0c00aMH, SIKI TOCSTIIHA BICIMHALSATHPIYHOTO BIKY.

Howuprsanvre TIyMadeHHS BUKOPUCTOBYETHCS TOJIi, SIKIIO TEKCT
1 CyTHICTh HOPMH 3aKOHY PO KPUMiHAJIBHY BiIOBiIANBHICTh HE 30iraroTh-
csl, KON 11 3MICT IIMpIIe 3a TeKCTyaJbHUI cioBecHu Bupa3. [lommpio-
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BaJibHE TIAyMaueHHs HaJa€ HOPMi O1IbII MHUPOKOTO 3MICTY 1 O3BOJISE
3aCTOCOBYBATH ii JI0 3HAYHO OLIBIIOTO KOJIA BUITAJIKIB, HIXK 11e OyKBalb-
HO 3a3HavyeHo B camomy Tekcti crarti KK. Hanpuknan, y 4. 1 ct. 213
KK BkazaHo Ha omepaiii 3 OpyXToM KOJbOPOBHUX 1 YOPHUX METaliB,
3nikicHIOBaHI 0€3 jepkaBHOI peecTpallii ado 0e3 creliaJbHOro J03BOIY
(minensii), ogepykaHHA SKOTO Mepen0adeHo 3aKOHOAABCTBOM. Y IIBOMY
pasi MOHATTS «3aKOHOJABCTBO» OXOIUTIOE HE TIILKU 3aKOHHU B OyKBaJlb-
HOMY 3HA4eHHI, a i MiA3aKOHHI (HOPMaTUBHO-TIPABOB1) aKTH, IKUMHU
PEryIIo0ThCS OPSIA0K Ta YMOBH JIEP>KaBHOI peecTpauii abo oxepikaHHs
BiAMOBITHOTO 703BONY (JilIeH3IT).

OO6MexyBalibHE 1 TOMIMPIOBANIbHE TAyMadeHHS HE «3BYKYIOTh)»
1 HE «PO3IIUPIOIOTEY 3MICT 3aKOHY, a TUTBKU BUSBIISIOTH HOTO JIIHCHY CyT-
HICTB, siKa MOXe OyTH a00 ByXK4010, a00 IIUPIIOO MOPIBHIHO 3 TEKCTOM
[[LOTO 3aKOHY, HOro OyKBaJIbHUM BHPa30M.

5. llomuproBanbHe TIyMadeHHs 3aKOHY TpeOa Bifpi3HATH BiJ 30BHI
CXOKOTO Ha HBOTO 3ACMOCYBAHHS 3AKOHY 3d AHAN02I€N0, TOOTO 3aCTOCY-
BaHHsI JI0 CYCIIIJIbHO HEOE3MEUHOT0 JisIHHS, 110 MPSIMO HE IepeadadcHe
3aKOHOM Ha yac ioro BunHeHHs, ctarTi KK, ska BcTaHOBIIOE KpUMiHAIIB-
HY BiJNOBIJANbHICTh 32 HAHOIIbII CXOKUHU 32 XapaKTEPOM Ta TSIKKICTIO
3nmounH. Jlo 1958 p. 3acTocyBaHHS 3aKOHY 3a aHAJIOTIEI JOMYCKAIOCs
KpHUMiHaIbHUM 3aKOHOAaBCTBOM KoumHbE0T0 CPCP, y Tomy uncni Yipa-
iam (4. 3 c1. 3 OCHOBHUX Hayasl KPUMiHAIBHOTO 3aKoHOIaBCcTBA Cor03y
PCP i coro3uux pecrny6Omik 1924 p.; u. 2 ct. 7 KK Ykpaincekoi PCP
1927 p.). Ha BiamiHy Bifl 3acTOCYBaHHS 3aKOHY 3a aHAJIOTIE€I0 MOIIHAPIO-
BaJibHE TNIyMaueHHs 3acHoBaHe Ha icHyBaHHI B KK HOpM, nie o3Haku 3710-
YUHY ONHKCaHi abo 3arajJibHUM YWHOM, a00 HE JOCHUTh YiTKO, 200 cyIie-
peunuBo. TirymadeHHs IMX 03HAK, BCTAHOBJICHHS 1X 3MiCTy BiANOBiAAaIOTh
JiHACHIN CyTHOCTI KOHKPETHOI IOPUINYHOI HOPMH, TOOTO 3aKOHOJaBEIb
«MaB Ha yBasi» came Takuil ii 3MicT. OTKe, MOMUPIOBANIbHE TAYMaueHHSI
HIYOTO JI0 3aKOHY HE JI0/Ia€, a JIUIIE OB TOYHO PO3KPUBAE HOTO 3MICT.
AHaorisa )k Mae MicIie TOAl, SIKIIO IIEBHE MISHHS K 3J0YHMHHE B 3aKOHI
e nependadeno. KK Ykpaiam 2001 p. y 4. 4 cT. 3 ipsiMmo 3a60pOHUB 3a-
CTOCYBaHHS 3aKOHY 3a aHayoriero. KpuminanpHa BignosigansHicTh 32 KK
MOJKJIMBA TUTbKH 32 BUMHEHHS CYCNIJIbHO HEOE3MEUHOTO AisIHHS, Mepe-
6auenoro crarrero OcobmuBoi wactuan KK, ne HaBeneno Buuepnauit
MepetiK 3;109rHIB. HEMOXKITHBO 3aCTOCYBaHHS 3a aHAJIOTI€I0 1 HOPM, SIKi
MicTaThes B 3aranbHii yactuni KK, mio npaktuka iHOI BUKOPUCTOBYBa-
na, xoiu aistB KK 1960 p.
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wN

AN

12.
13.

14.

15.

KoHTpo/ibHI 3aniuTaHHs

o sBisie 0000 3aKOHOAABCTBO YKpaiHM MPO KPUMIHAIBHY
BIJIIOBIIAIBHICTE?

Sxi npunmcn popmymoroThes B HopMmax KK?

SIki GyHKIIT MOKIaIal0ThCSl Ha 3aKOHOJABCTBO YKpaiHU Mpo
KpPUMIHaJIbHY BiJIIOBIAJIBHICTH?

. SIki cieruivHiI pricH MpUTaMaHHi 3aKOHOAABCTBY YKpaiHU Mpo

KpUMIHAJBHY BiAIOBIAaTbHICTE?

SIx BU3HAYAETHCS 3aKOH MMPO KPUMiHAIBHY BiMOBITAIBHICTH?
I3 sxux po3miniB ckiaamaeTses 3aranbHa yactuHa KK?

I3 sikuxX eneMeHTiB ckianaeTbest Hopma OcobnuBoi uactuan KK,
JIe BCTAHOBJICHO KPUMIHAJIbHY BiANOBIJAIBHICTH 32 3JI0YMH?
Sxi qucnosutii MaroTe HopMmu OcobmuBoi yacTiuan KK?

1o Take caHKIIisI HOPMHU 3aKOHY TTPO KPUMIiHAJIBHY BiJIITOBIIATb-
HIiCTB?

Sxi caskmii Bukopuctoye KK Ykpaianm 2001 p.?

1o cTaHOBIATH TIIyMa4deHHsI 3aKOHY PO KPUMiHAJIBHY BiJIO-
BiAJILHICTE, HOrO BUN?

X0 31iiicHIoE B YKpaiHi JieranbHe (oQimiiiHe) TaymMaueHHs?
SIKi icHY10Th pHUiioME (3aC00M) TITyMadeHHsI 3aKOHIB TIPO KpH-
MiHAJBHY BiMOBIAIBHICTH?

SIKi MOXKITHBI TTyMaueHHs 3aKOHIB PO KPUMIHAJIBHY BiAIOBI-
JAJTBHICTH 32 X 00csAroM (pe3ypraroM)?

YuM BiZpi3HAETHCS NOMIMPIOBAJIbHE TIIYMAdeHHs BiJl 3aCTOCY-
BaHHS KPUMIHAJIBHOTO 3aKOHY 32 aHAJIOTI€I0?



Po3ain IV

YHHHICTH 3aKOHY

PO KPUMIHAJIBbHY
BiAMOBIAAJBHICTD y Yaci
Ta MPOCTOPi

§ 1. YuHHIiCTH 3aKOHY PO KPUMIiHAJIBHY
BiANMOBIAAJILHICTB y Yaci

1. 31109MHHICTH 1 KapaHICTh, @ TAKOXK 1HII KPUMIHAIBHO-TIPABOBI Ha-
CITIZIKY TiSTHHS BU3HAYAIOTHCSI 3aKOHOM TPO KPUMIHATIBHY BiATIOBIIATBHICTD,
IO [isSIB HA Yac yuuHeHHs 1boro mistHHs (4. 2 ¢T. 4 KK)!. UuHHUM BH3HA-
€THCSI 3aKOH, KU ke HaOpaB cuii. Y 3B’SI3Ky 3 IIUM IIPUHIUIIOBOTO 3HA-
YeHHs Ha0yBatOTh IIUTAHHS [IPO Yac NPUHHATTS, ONPWIIIONHEHHS, HAOpaHHS
3aKOHOM YMHHOCTI Ta PO Yac NPUIMHEHHS HOT0 YMHHOCTI. BcTanoBneHHs
IIUX MEXK € BKIIMBUM JJISl BUPIIICHHS MUTaHb, 110 MOXKYTh BUHHUKHYTH MIPH
3ITKHEeHHI (KOuTi3i1) 3aKOHIB y 3B’ 53Ky 3 iX 3aCTOCYBaHHSM JI0 KOHKPETHOTO
CYCIIJIbHO HeOe3MeYHOro AisiHHS, KOJIH, HAMPUKIAA, Mg 4ac YYUHEHHS
TaKOTO JiSTHHS J15B OAMH 3aKOH MPO KPUMIHAIBHY BiATOBINATBHICTG, a T
Yac po3NIsiAy CIPaBU B CYIi /i€ BKe iHIINN 3aKOH.

2. [Ticna npuiinsaTTsa BepxoBHoto Panoro Ykpainu KpuMiHaJIBHOTO 3a-
KOHY (71aTa IpUHHATTA 000B’I3KOBO CYTIPOBOIKYE HOTO O(IIIIHII TEKCT)
BiH mixnucyeThes ['onoBoto BepxoBHoi Pagn Ykpainu i HampaBiseThcs
[Ipe3uaentoBi Ykpainu Ui MANUCY 1 ONPUITIOAHEHHS. 3TiAHO 31 cT. 94
Koncturynii Yipaiau Ilpe3uaent Ykpainu npoTarom I’ sTHaIISTH JHIB
TiCJIsl OTPUMAaHHS 3aKOHY MiAMHICY€E Horo, OepydH 10 BUKOHAHHS, Ta 0(i-
LiHO ONMPUITIOAHIOE HOTro a00 MOBEPTAE 3aKOH 31 CBOIMH BMOTHBOBAaHHMH
1 chopMyIIbOBaHUMH TIpono3umisiMu 10 BepxoBroi Panu Yipainu ans mo-
BTOPHOTO po3rsiny. Y pasi, sikimo [Ipesnaent Ykpainu npoTsrom BCTaHOB-
JICHOTO CTPOKY HE TIOBEPHYB 3aKOH Ul IOBTOPHOTO PO3IVISLY, 32KOH BBa-
XKaeThcs cxBasieHnM lIpesunentom Ykpaiau i mae OyTH mianucaHuil Ta
o(imiiHO OMPHUITFOMHEHNH. SIKIITO ITi]T Yac TTOBTOPHOTO PO3TIISAY 3aKOH Oyrie

'V penakuii 3akony Yipaiuu Bix 15 kBitast 2008 p. Ne 270-VI // Bigom. Bepxos. Paau
Vkpaian. — 2008. — Ne 24. — Cr. 236.
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3HOBY NpuiiHATuil BepxoBHow Panorw YkpaiHu He MEHII K 1BOMa TPETU-
HaMH BiJ ii KOHCTHTYLIHHOTO ckiany, [IpesuneHt Ykpainu 30008’ s:3aHUI
HOro mianucaTy Ta o(iliiHO ONPUITFOIHUTH IPOTITOM JACCSITH JTHIB. Y pasi,
skio [Ipe3ugeHT Ykpainu He MiJIucaB TaKuil 3aKOH, BiH HEBIJKJIAHO
odimiiino onpuiroaHIOeTHCs [onoBoro BepxoBHoi Pann Ykpainu ta omy-
OJIIKOBYETRCS 32 HOTO ITiIITHCOM.

3. Onpunioonennsa 3aKoHy — CaMOCTIHHA CTais IpoIlecy HaOpaHHS
3aKOHOM YMHHOCTI. BOHO Mae Benuke 10puanyHe 3HAYE€HHs 1 [0JIsrae y 10-
BEJICHHI JI0 BiJloMa TPOMaJIsH 1 Iep’KaBHUX OopraHiB Bix imeHi [Ipesnaenra
VYkpaiHu MOBHOTO 1 TOYHOTO TEKCTY 3aKOHY JE€P>KaBHOIO MOBOIO IIJISIXOM
Horo onyOikyBaHHS B o(hiLiiiHOMY APYKOBaHOMY BHIaHHi. 3TiHO 3 YKazoM
[Ipesunenta Ykpainu Big 10 uepsust 1997 p. «lIpo nopsaok odiuiiiHOro
ONPHJIIOHEHHS] HOPMAaTUBHO-TIPABOBHX aKTiB Ta HAOpAHHS HUIMH YMHHOCTD»'
TakuMH BUIaHHAME € «O¢iniiinnii BicHUK Ykpainmy», «Bigomocti Bepxos-
Hoi Pann Ykpainmy», «Odinilinuii Bicauk [Ipe3unenta Ykpainmuy», razetu
«Tonoc Ykpainu» ta «YpsipoBuit Kyp’ep». BiamosinHo 1o nuporo Ykazy
[Ipe3ugeHTa B OKpEMHX BHIIQJIKAX 3aKOH MOXe OyTH OIPUIFOIHEHO Yepe3
tenebaueHHs abo pazio. Taki nuIsIXu 0QIIiHHOTO OMPHUITIONHEHHS MalOTh
OyTH mependavdcHi B caMOMY 3aKOHi.

3akoHN YKpaiHu MOXKYTh OyTH OITyOITiKOBaHi 1 B iHIIMX BUAAHHSAX, 110
He Bi/IHECEHI 3a3HaueHUM YKa3oM 10 O(imiiHUX APYKOBAHHUX BHIAHb. [1y-
OriKallisi 3aKOHY B TAKUX BUJIAHHAX Ma€ iHPOPMAIIHUHN XapakTep i He Moxe
OyTu BUKOpHUCTaHa Il 0(iliiHOTO 3aCTOCYBaHHS.

4. I[Tuta"Hs Mpo uac HabpauHs 3aKOHOM YUHHOCHT BPETYAbOBaHO B 4. |
cT. 4 KK: «3akoH npo KpuMiHalbHY BiJOBiAaIbHICT HAOUpPAE YHHHOCTI
4yepes3 JeCATh JIHIB 3 JHS WOTro O(iliifHOTO ONPUIIOAHCHHS, SKIIIO 1HIIE
He TiepeadayeHo caMruM 3aKOHOM, alie He paHiliie JHs HOTo oImyOiKyBaHHS.
Ie monoxenns Bxiarouene B KK BianoBigHo 10 4. 5 ct. 94 Koncruryirii
VYkpainu. Bigomi Taki 00cTaBHHN HaAOpaHHS HOBUM 3aKOHOM YHHHOCTI:

1) nicns decsamu Onig 3 OHA 11020 0QiYiliHO20 ONPUTIOOHEHHSL, STKIITO 3a-
KOHOM HE BU3HAYCHO CTPOK HAOpaHHS HUM YHMHHOCTI, ajie He paHiIie JHS
roro ormy0iKyBaHHs. [[1s1 oOUHCIeHHS NecsaTH JHIB 3a ITiICTaBy OepeThes
yac omyOuiKyBaHHs 3akoHy. CaM JIeHb OImyOJIiKyBaHHS 3aKOHY JI0 YHCIIa
JECSATH HIB HE BXOIUTH. ToMY, SIKIIIO 3aKOH OyJI0 OITyOIiKOBaHO, HAIIPUKIIA,
1 BepecHs, To BiH HaOMpae YMHHOCTI 3 HyJIs TOIUH 12 BepecHs;

2) 3 OHa tlo2o onyonixyeanus 6 oQiyitinomy eudanui. DoOpMymIOBaHHS
«3aKOH Ha0WMpae YUHHOCTI 3 JHS WOTO OIMyONiKyBaHHS» JIOCHTh 4acTo 3y-

!' I3 3minamu Bix 4 rpymass 1997 p., 10 aucronana 1998 p., 8 kBitHs 2004 p., 28 TpaBHs
2004 p., 19 tpaus 2005 p., 12 motoro 2007 p. ta 12 6epesnst 2007 p.
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CTpIYa€eThCsl Y TEKCTax 3aKOHIB NMPO KPUMIHAJBHY BignoBiganpHicTh. Ha-
MIPHUKIIA]], Take (hOPMYITFOBAaHHS MICTHTHCS Y 3aKoHI YKpaiHu Bif 7 OepesHs
2002 p. «IIpo BHEceHHs 3MiH M0 KpuMiHATBFHOTO KOACKCY YKpaiHM 11010
MOCHJICHHS BiAMOBIIATBHOCTI 3a XyJIIraHCTBO 1 3aBiIOMO HEMPaBAMBE MO-
BiJIOMJIEHHS TIPO 3arpo3y OesItelli rpoMaisiH». 3aKoH OyJI0 omyOIIiKoBaHO
B razeri « YpsaaoBuii Kyp ep» 4 kBitHs 2002 p. 3 Hysst rogus S xBiTHA 2002 p.
BiH HaOpaB YWHHOCTI;

3) 3 mo2o cmpoxy, AKull y HbOMY 3a3Ha4eHo. 3aKOHOJABELb MOXKE BU-
3HAYNTH KOHKPETHHH JIeHb, KOJIM 3aK0H Habupae ynHHOCTI. Tak, KK 2001 p.
OyB MpUHHATHIA 5 KBITHA 1 BiAnOBiAHO A0 1. 1 po3ainy I [IpukinueBux ta
MIepexiTHNX TIoJI0KeHb HaOpaB unHHOCTI 3 1 BepecHs 2001 p. 3 Hynst roguH
miei qobu. B iHmMMX BUMagKax 3aKOHOIABEIh BU3HAYAE CTPOK, SIKUHA Ma€
CIUTMHYTH BiJ] AHS OMyOIiKyBaHHS 3aKOHY 10 AHS HAOpaHHS HUM YMHHOCTI.
Tak, 3axon Ykpainu Bix 17 ciuas 2002 p. «[Ipo ocobmuBoOCTI AepKaBHOTO
peryjroBaHHS IisNIBHOCTI Cy0’€KTIB rOCIOAaprOBaHH, ITOB’A3aHOT 3 BH-
POOHHMLITBOM, €KCIIOPTOM, IMIIOPTOM JUCKIB ISl Ta3€PHUX CHCTEM 3UHUTY-
BaHHsI», skuM KK normoBreHo c1. 203!, OyB onyOsikoBaHuil y razerti « Yps-
nosuit kyp’ep» 20 nrororo 2002 p. 3riHO 3i ClieNiaabHOI0 BKa31BKOO 100
CTPOKY, SIKHIi MaB CIUIMHYTH, LIeil 3aKOH HaOpaB YMHHOCTI Yepe3 LIiCTACCAT
TTHIB 3 JIHA HOTO OImyOiKyBaHHs, TOOTO 3 Hyss roguH 22 kBiTHA 2002 p.;

4) 3 Ona Habpanns yunnocmi iHwum 3axonom. Hanpuxman, y ct. 2 3a-
kony Ykpainu Bix 31 jumus 2006 p. «IIpo parudikanito Konsenuii Paxn
€Bpornu Mmpo 3armobiraHHsA TepOpU3My» NependadeHo, mo BiH «Habupae
YHHHOCTI 3 JTHSI HAaOpaHHS YUHHOCTI 3aKOHOM YKpaiHu MMPO BHECEHHSI 3MiH
1o KpuminansHoro kofexcy Ykpainu y 3B’ 43Ky 3 patudikaniero Konpenuii
Paynm €Bponu nipo 3armo0iranHs TepopusMy»’.

5.V niteparypi BUAUISIOTH TPH OOCTaBUHM, BHACIIIOK SKHX 3aKOH PO
KpUMiHAJIbHY BiIOBiAaJbHICTh BTPaYa€ YAHHICTb:

1) sikwo 6in 6y6 cracosaruil Ab60 3MIHEHUll IHUUM 3AKOHOM NPO KPUMi-
HabHY 8i0nogidanbHicmy. Y TEKCTI HOBOTO 3aKOHY B IIbOMY pasi MICTHTh-
csl psiMa BKa3iBKa Ha CKacyBaHHs 3aKOHY, L0 iCHyBaB paHime, abo Ha
CKaCyBaHHs OKPEMHUX MPHUIHCIB 3aKOHY, 1110 B LIIOMY IPOIOBXKYE IisTH,
a00 Ha 3aMiHy 3aKOHY, 10 BTPAaTHB YMHHICTh, HOBUM. Tak, y 1. 2 po3niny |
[IpukinueBux Ta nepexiguux nonoxenb KK 2001 p. nepenidveno Hopma-
THUBHO-TIPaBOBI aKTH, L0 BTPATHIIN YMHHICTb 13 HAOpaHHIM YMHHOCTI LIUM
KK. Cepen nux — KK Ykpaincekoi PCP Bix 28 rpynus 1960 p.;

2) AKwo GiH 3aMiHeHUll NOBHICIIO YU YACNKOBO THWUM 3AKOHOM €3
OyO0b-K020 3a3HaveHHs npo me 6 Hogomy 3akoni. Hampukiana, 3akoHOM

! Vpsin. kyp’ep. — 2006. — 1 Bep.
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VYkpainu Big 7 Gepesnst 2002 p. «IIpo BHeceHHs 3MmiH 10 KpumiHansHOTO
KOJICKCY YKpaiHH 110710 IIOCHJICHHS BIJMOBITAJILHOCTI 32 XyJIIraHCTBO 1 3a-
BiJIOMO HETIpaBAMBE MOBIIOMIICHHS TIPO 3arpo3y Oe3Merli TpOMaJIsiHy BH-
KJIaJIeHO HOBY peaakuito ad3. 2 4. 1 ct. 296 KK «XyniranctBoy;

3) y 36 3Ky i3 3aKiHUEHHAM CIMPOK) Oil, Ha AKUl 0)8 NPUUHAMULL 3AKOH.
CTpoKOBi 3aKOHH TIPO KPUMiHAIIBHY BiIIOBITaIbHICTS B YKpaiHi Il HE MTpH-
WManucs.

6. 1y MpaBUIILHOTO 3aCTOCYBAHHS 3aKOHY PO KPUMIHAJIBHY BiJIIO-
BiJIAIbHICTH HEPIKO BUPIIIAbHE 3HAYCHHS MA€E BUSHAUECHHS YACY 64UHEH-
Hs 3104uny. Lle 6araTto B 4oMy 3aJI€XKHUTD BiJ XapakTepy YYHHEHOIO 3JI0-
4yuHy, oro crenndiku. Hanpukina, 3aexHo BiJl 0COOIMBOCTEH BUNHEHHS
3JIOYMHHUX [ii Ta iX TPUBAIOCTI y Yaci po3pi3HAIOTH MPOJIOBXKYBaHI Ta
TpHuBaoUi 30unHu'. YacoM yUHHEHHST TPUBAIOUOTO 3JI0YMHY BBAKAETHCS
Yyac yUMHEHHS JIiT a00 O€3IisSUIbHOCTI, 3 SIKUX [TOYMHAETHCS TAK 3BAHUH «3J10-
YUHHUHN CTaH» 0COOM (3aMIIICHHS B HeOE3Ielli, BTe4a 3 MICIlsI 1030aBIIeH-
Hs1 BOJIi, He3aKOHHE 30epiranHs 30poi Tomio). YacoM yunHEeHHs IPOOBKY-
BaHOTO 3JI0YHHY BBKAETHCS YaC YUUHEHHS OCTAHHBOI JIii 3 UMCIIa JISKiTb-
KOX TOTOYKHUX JIisIHb, 5IKi 00’ €/THaHI € JMHUM HaMipOM 1 JIUIIIE y CyKYITHOC-
Ti CKJIAAI0Th €UHY «Iil0» (HampHKIaja, Kpaai’Kka OCTaHHbOI JeTani
KOMIT 10Tepa, SKUH BUKPATAEThCS 110 YaCTUHAX ). YacoM YUHHEHHS 37I09UHY
Y CIIiBy4YacTi BBAYKAETHCA YaC BUKOHAHHS CYCITIIHHO HEOS3METHOTO isTHHS
BHKOHABIIEM.

Y4uHeHHs 0araThboX 3J0YMHIB IOB’SI3aHE HE TIJIbKHM 3 BUKOHAHHSIM
Cy0’€KTOM CYCITIbHO HeOe3meaHoro AistHHS (i a00 Oe3misTbHOCTI), a # 13
HACTaHHSIM MEBHUX CYCHUILHO HEOE3IMEUHUX HACI/IKIB, YCTAHOBIFOBATH SIKi
BUMarae 3akoH>. Y Teopii KpuMiHaJIbHOTO [paBa HEMAE €HOCTI y BUPIIICHHI
MTUTAHHS PO Yac yYUHEHHS TaKuX 37104nHiB. OJHI TOCITITHUKN BU3HAYAIOTh
4yac YYUHCHHS 3JI0YMHY HACTAHHSM 3a3HAUCHUX Y 3aKOHI HACIIJIKIB, 1HIII
BB2)KaIOTh, 110 YaCOM YYMHCHHS 3JI0YMHY TpeOa BH3HABATH Yac YUUHEHHS
Tii (Oe3misuTbHOCTI ) He3aJIeKHO BiJI 4acy HACTaHHS CYCITUThHO HEeOE3MeIHUX Ha-
cniakiB. OcTaHHIN MOMIsA BUSIBUBCS HAHO1IbII OOTPYHTOBaHUM 1 OyB 3aKpi-
wienuit y 4. 3 c1. 4 KK, ne Bcranosneno: «4acom yuynHEHHS 37I09MHY BU3HA-
€THCS YaC YUYMHEHHS 0CO00F0 Tepe0adyeHoi 3aKOHOM MPO KPUMiHAIBHY
BiJINIOBIAJIBHICTB J1ii a00 Oe3misibHOCTI». HacTaHHs 3a3Ha4eHUX y 3aKOHI
HACIJIKIB CBITYMUTH PO 3aKiHUCHHS 3JI0YUHY.

! Noknasirie mpo ue aus. po3ain XIII qanoro migpyvHuKa.
2 ImeThest PO TaK 3BaHi 3JI0YMHH 13 «MarepiaibHUMY CKJagoM. JlokitaaHime npo e
muB. po3ain VIII qanoro migpydyHuKa.

56



Po30in IV. Yunnicmo 3aKony npo KpUMIHAIbHY 8I0N0GI0AIbHICIb Y 4aci ma npocmopi

7. 360pomna 0ia 3aK0Hy RPO KPUMIHAIbHY 8I0N0GI0ATbHICIND Y UAC.
Sk 3aranbHe mipaBmwiio y 4. 2 cT. 4 KK 3akpimieHo monoxeHHs 1po Te, 110
3JI0YMHHICTB 1 KapaHIiCTh JisIHHS, a TAKOXK 1HII KPUMIHAJIBHO-IIPABOBI Ha-
CIIIJIKM BU3HAYAIOTHCS 3aKOHOM IPO KPUMIHAJIBHY BiNOBIIAIBHICTb, 1110
JISIB HA Yac YYUHEHHS [[OTO0 JistHHs. OJHAK YacTO TPAIUISIFOTHCS BUTIAJIKH,
KOJIM Ha YaC YYWHEHHS 3JI0YMHY JIisIB OJIMH 3aKOH, a Ha Yac JIOCYJOBOIO
ciijicTBa a00 PO3MISALY CIPABU B CY[li — YK€ IHIIUH. Y TaKuX BUMAJIKaX
MOCTAE MUTAHHS: SIKUI 3aKOH 3aCTOCOBYBATH J10 3nounny? Lle i € muranHs
PO 3BOPOTHY JIi0 3aKOHY, TOOTO PO MOXKIIUBICTh MOIIUPEHHS HOBOTO 3a-
KOHY Ha JisIHHSI, BUNHEHI /10 HAOpaHHS UM 3aKOHOM YHMHHOCTI. Horo Bpe-
rymeoBaHo y cT. 5 KK 2001 p., 3rigHo 3 4. 1 sK0i 3aK0OH PO KPUMiHAIBHY
BIJIMOBIIaJIbHICTh MA€ 3BOPOTHY Iit0, SKIIO BiH: 1) CKaCOBY€ 3II0YMHHICTh
JUsTHHSL, 2) IOM SIKIITY€ KpUMIHAIBHY BiANOBIAANBHICT 200 3) IHIIUM YHHOM
TMIOJITIIIY€E CTAaHOBHUIIIE 0co0n. Pa3om 3 THM 3aKOH MPO KpUMiHAIBHY BiITO-
BiJIQJIbHICTB, 110 BCTAHOBJIIOE 3JI0YMHHICTB JIISTHHS, TOCHITIOE KPUMIHAIBHY
BIJIMOBIIAJILHICTh 00 1HIIUM YHHOM TMOTIPIIYE CTAHOBHIIE 0COOHU, HE Ma€e
3BOpOTHOI il B waci (4. 2 cT. 5 KK).

HapmanHs 3BOpOTHOI [1ii B 4aci 3aKOHY, SKUM CKaCOBYETHCS 3JIOUHHHICTh
JisSTHHS, TIOM SIKIIYETHCS TIOKapaHHs a00 1HIIMM YMHOM IOJIIIIYETHCS
CTaHOBHUIIE OCOOH, € BUPA30M T'yMaHi3My, OXOPOHH TPaB JEOJMHHU: SKIIO
JISTHHS 32 HOBUM 3aKOHOM TI€PECTaNIO OyTH 3JIOUMHHHUM, TO B TAKOMY pasi
3BOJSTHCS HaHIBEIh (3HUKAIOTB) COIliaJibHI Ta MPABOBI MiICTABU JUJIS T10-
KapaHHA IIEBHOT 0COOM UM TIO/IaJIBIIIOTO BiIOYBaHHS HETO MTOKAPAHHS; SKIIO
3aKOHO/IaBEIlb, HAIIPUKIIA/, JIiHIe¢ BUCHOBKY IIPO T€, IO 3a 3JI0YHHH, SIKi
Oy/lyTh yYUHEHI TICIsl IPUHHSATTS HOBOTO 3aKOHY, JOCTAaTHHO MEHII CyBO-
poTO TIOKapaHHsI, HiXK OyJ10 TepeadadyeHo MomepeaHiM 3aKOHOM, TO HeMae
migcTas 30epiratu O1TbII CyBOpe MOKapaHHA 32 0c00aMH, SIKi BUMHUIIN Taki
3JI0YMHHU JIO BUJIAaHHS HOBOTO 3aKOHY 1 HAOpaHHsI HUM YMHHOCTI. 3 THX CaMUX
MiJICTaB MOXKYTh OyTH, HAPUKJIa/I, 3SMEHIIIEHI CTPOKH TIepeOyBaHHs HEMOB-
HOJIITHIX, 3BIIbHEHUX BiJ MOKapaHHS 13 3aCTOCYBaHHSIM NPUMYCOBHX 3a-
XOJ1iB BUXOBHOT'O XapaKTepy, B CICIiaIbHUX HABYAJIbHO-BUXOBHHUX YCTAHO-
Bax JUIA MITEH 1 T TKIB.

HoBi xpumiHaNbHI 3aKOHH, [0 CKACOBYIOTh 3JIOYMHHICTH JIiSHHS,
OM’ SIKIITYFOTh KPUMIHAJIBHY BiJIIIOBIIaIbHICT 200 THIIIUM YHHOM TOJIII-
IIYIOTh CTAaHOBHIIIE 0COOH, SIK 1 Ti, 110 BCTAHOBITIOIOTH 3II0YMHHICT JisTHHS,
MOCHJIIOIOTH KPUMiHAJIBHY BiAMOBIAATBHICT 200 1HITMM YHHOM TOTipIIy-
I0Th CTAHOBHILIE 0COOM, MOXKYTh HAJIEXKATH SIK JI0 3arajpHoi, Tak 1 10 Oco-
omuBoi wactran KK. Hampukiran, y cr. 22 3araiapHol 4aCTHHH HaBEACHO
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MepeTiK 3JI04KHIB, BIAMOBIIAILHICTH 32 SIKI HACTA€ 3 YOTUPHAIISTH POKIB.
VY upomy Ha BiaMiny Big KK 1960 p. Hemae Bka3iBKH Ha BiIIOBIIaIbHICTh
3a HeoOepekHe BOMBCTBO. Lle o3Hadae, 1m0 ocoba BIKOM 10 IIiCTHAAIIATH
POKIB HE MOXKE HECTH BiAMOBIAIbHICTh 32 HEOOEPE)KHE BOUBCTBO, Y TOMY
yucni 3a BOMBCTBO, BurHEHe 1o 1 BepecHst 2001 p., — cTpoky HaOpaHHS
HOoBUM KK umHHOCTI.

[lix cracysannsam 3nouunnocmi OisiHHA CiJ PO3YMITH AEKpUMiHaTi3a-
1i}0 3JI0YKHY, TOOTO NEPEBEACHHS 3aKOHOJIABLIEM JIiSHHS 13 pO3psiLy 3J10-
YUHHMX JI0 HE3JIOYMHHUX (JI0 MPaBOMIpHHX JIisTHE 200 710 TIPaBOTIOPYIICHb
IHIIIOTO BU/TY, HAITPUKIIAJ 10 3AMIHICTpaTHBHUX npocTynkiB)'. Hanpuknan,
3akonoM Ykpainu Bij 18 TpaBus 2004 p. i3 KK Oyna Bukirouena crt. 331,
siKa Tiepedadana KpUMiHAIBHY BiIMTOBIATBHICT 32 HE3aKOHHE TIEPETH-
HaHHS AEP’KaBHOTO KOPJIOHY.

Tom akuenns KpUMinaibHOoI 8i0N0BIOAIbHOCHI TIONIATAE Y 3aKOHOIaB-
yomy 3MeHIeHHi nepeadadernx KK oOMexeHs mpaB i cBOOO/I, III0 MOXKYTh
OyTH 3acTOCOBaHi 40 0COOH, sika BUMHMIIA 3M0YUH. [ToM’ IKIIeHHS KpUMi-
HAJIBHOT BIJMOBIIaJIBHOCTI Ma€ MicCIle Y BUITAJIKAX NOM SKULEHHSl KAPAHOC-
mi QisAHHA Ta NOM SIKULeHHS THUUX KPUMIHATIbHO-NPABOBUX HACAIOKIE Yull-
HEHHS 3LOYUH)>.

8. BcranoBiieHHs TOTO, IOM’SIKIIY€E YW, HABMAKH, TIOCHUIIIOE KapaHICTh
NisTHHS HOBUHW 3aKOH a0o0 X MOJIMNIIy€e YU, HaBMAaKH, MOTIPIIy€e 1HIII
KPUMiHAJIBbHO-IIPABOB1 HACHIKM BUMHEHHS 3JI0YMHY, HEPIIKO € CKIAIHUM
3aBjaHHsIM. BumaraeTtbcest 1oOpe 3HaHHS KPUMiHATILHOTO MTPpaBa, o0 TOYHO
BCTaHOBHTH CITIBBiTHOIIEHHS KOJUITHHOTO 1 HOBOTO KPUMIHAJIBHUX 3aKOHIB,
BU3HAYUTH, IKUH 3 HUX € OLIBII M’ SIKHM.

VY Teopii KpUMIHAILHOTO TpaBa BUPOOJICHO JEsIKi paBuia, SKi Jar0Th
3MOTY TIPH TTOPiBHIHHI 3aKOHIB JIIHTH BUCHOBKY IPO TTOM SKIIIEHHS Kapa-
HOCTI JlisiHHS. 30KpeMa, BOHO Ma€ MiCIIe TOJIi, KOJIH:

1) 3aKOH BCT@HOBJIIOE OUTBII M’ KM BUJI TOKAPAHHS TIOPIBHSHO 13 3a-
KOHOM TIPO KPUMIHAJIBHY BiJIMOBiNabHICTh Yacy BUNHEHHS 3JIOYHHY;

2) MiHIMaJIbHa MeKa MIOKapaHHs y HOBOMY 3aKOHI HIKYa, HiXK MIHIMyM
TaKOr0 CaMOr'o MOKApPaHHs y 3aKOHI, 10 JisIB paHiliie;

3) mpu 30epexeHHi PIBHOCTI MiHIMAJIBHUX MEX Y HOBOMY KPUMiHAIb-
HOMY 3aKOHI MakCMMallbHa Me)Xa TOTO CaMOT0 BHAY NOKapaHHS € OilbII
HU3BKOIO, HK MAKCMYM TTOKapaHHs Yy 3aKOHI, IO JisIB paHille;

! KpuminanpHuit komeke YKpaiHu : HayK.-TPakT. KOMeHT. / 3a 3ar. pea. B. B. Cramuca,
B. 4. Tauis. — 4-te Bup, gonos. — X., 2008. - C. 17.
2 Tam camo. — C. 18.
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4) mpu 0OJHOYACHOMY 3HMIKEHHI MiHIMYMY MOKapaHHs 1 MiJBUIIEHHI
HOTO MAaKCUMYMY TaKHM, 110 ITOM SKIIY€ KapaHICTh JTISHHS, BBAXKAETHCS
3aKOH, SIKUH 3HIDKY€E MIHIMaJIbHY MEXY IoKapaHHs. Lle mosoxxeHHs BU-
wmBae i3 4. 3 ct. 5 KK. Ilpu npomy, oqHak, MakCUMaibHe TIOKapaHHs 32
KOHKPETHHH 3JI0YMH HE MOXKe Oy TH IPU3HAYEHO BHIIEC MAKCUMAaIbHOT MEXKi
3aKOHY, IO JIiSIB paHiIIe;

5) HOBHH 3aKOH BHKJIIOUA€E TOJaTKOBE MOKApaHHs, IependayeHe B KO-
JUIITHBOMY 3aKOHI;

6) y HOBOMY 3aKOHI 30epexeHo JA0AaTKOBe TOKapaHHs, mo Oyio i B
KOJIMIITHBOMY 3aKOHi, OIHAK L€ TIOKapaHHs nepeadaueHo (hakylIbTaTUBHO,
TOJIl SIK Y KOJHUIITHBOMY 3aKOHI BOHO OYyJ10 000B’ I3KOBUM;

7) caHKIlis B HOBOMY 3aKOHI mepefdadae albTepHATHBHO JIEKIJIbKA
OCHOBHHX ITOKapaHb, a y 3aKOHi, 110 AiAB paHilie, Oyi0 TITbKU OHE TaKe
MoKapaHHs'.

[lopiBHSHHS 3aKOHIB NMPO KPUMIHABHY Bi/IMOBITaIbHICTH HA TTPEIMET
MOM’SIKIIEHHSI KapaHOCTI MisIHHS YW, HABMAKH, 11 HOCUJICHHS TOCSITaeThCs
TaKOXX IIUIAXOM aHaIi3y B HOBOMY 1 KOJHIITHBOMY 3aKOHAX yCIX O3HAaK 3JI0-
YHHY, YMOB HACTaHHS KPUMiHAIBHOI BiMOBiasHOCTI Tomo. Tak, 3akoHOM
Vkpainu Big 11 aumast 1995 p. (Habys unHHOCTI 3 1 BepecHsa 1995 p.) Oyino
3aTBepKeHo HoBy penakiito miasu VII Ocobmusoi yactuan KK 1960 p.
«Ilocanmosi 3mounHM». 30KpeMa, y crartsax 168—170 mporo KK Taky obcra-
BUHY, 1110 OOTSDKY€E BiAMOBIJAIBHICTD, SIK HEOMAHOKPATHICTh, OyJI0 3aMiHEHO
Ha MOBTOPHICTH?. OCKIIbKH MOHSTTS HEOAHOKPATHOCTI IIMPIIIE 3@ TTOHSITTSI
MOBTOPHOCTI (OCTAHHIM HE OXOILIIOIOTHCS BUIIAKU JAaBaHHS Xabapa OfHO-
YacHO JAeKiIbkoMa 0cobaMu), TO B Uil 4acTUHI BiAOyIOCsS MOM’ SIKIICHHS
BI/IMIOBIAaIbHOCTI 3a XabapHUITBO. TOMy OlHOYACHE AaBaHHs Xabapa 0co0i
nekimpkoMa ocobamu crano oxoruroBatucs B KK 1960 p. o3nakamu 4. 1
ct. 170, Toxi sk 10 HaOpaHHsI YMHHOCTI HOBUM 3aKOHOM TaKi fii KBarigiky-
BaJIMCS 3a 4. 2 Ii€1 CTATTi 1 TAIN 3a COO0I0 OUTBIN TSDKKE MmoKapaHHs. Dop-
MYJTIOFOYH BiMoBigabHICTh 3a xabapHunTeo y KK 2001 p., 3akoHOM2BETIH
niepenoaynB MOBTOPHICTE ¥ 4. 2 ¢T. 368 KK Ta u. 2 ct. 369 KK six oOcTaBuny,
110 00TSDKY€ BiJIOBIANIBHICTD 32 OJICPYKAHHS Ta JaBaHHS Xadapa, MiATpH-
MaBIIIY Y il 9acTHHI MOo3uIlifo 3akony Bif 11 mumas 1995 p.

KK 2001 p. BigTBOpHB Yy CT. 218 BiAnoBigadbHiCTh 3a QiKTHBHE OaH-
kpyTcTBO. [Ipote Ha Biaminy Bix ct. 156° KK 1960 p. 3akoHomaBeIb y 1HC-

! Baxxanos, M. 1. Yronosuoe npaBo Ykpaunsl. O0rmast yacts / M. . Baxxanos. — J{He-
nponerposck, 1992. — C. 17-18.
2 Bizom. Bepxos. Pamu Vipainu. — 1995. — Ne 29. — Cr. 216.
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no3uLito cT. 218 yBiB BKa3iBKy Ha HACIiIKW — 3aBIAaHHS BEIUKOI Marepi-
aJBHOI IIKOAM KpenuTopam abo eprkaBi K yMOBY KpHUMiHAJIbHOI BiIIO-
BiJIANIBHOCTI 3a Ie# 31ounH. TuM caMrM 3aKOHOZABeIb 3BY3MB KapaHiCTh
LIOTO JisIHHS TOPIBHAHO 3 penakiiero cT. 156° KK 1960 p., ockinbku Tenep
KapaHiCTh 3JI0YMHY HACTAE HE 32 OyIb-sKe OAHKPYTCTBO, SIK 11e Oyio 3a KK
1960 p., a TIBKY 3a Te, SIKE 3aB/IaJI0 BEIMKOI MaTepiabHOI IIKO/TH.

Tom suwennst iHuux KpUMIHATbHO-NPABOBUX HACIIOKIE YUUHEHHS 310~
yyHy, 30KpeMa, Ma€ MICIIC Y BUIIaJIKaX:

1) yBeZieHHs1 HOBHX TIiJICTaB 3BUTFHEHHS BiJl KpUMIHAJIBHOI BiITOBIIATb-
HOCTI (HampuKJya, BCTaHOBJIEHHS 3akoHOM YKpainu Bin 5 kBitHs 2007 p.
y 4. 5 c1. 321 KK crienianbHOTO BHY 3BUTBHEHHS B KPUMIiHAIBHOI BiJl-
MTOBITATHOCTI MPH TOOPOBINBHIHN 371241 OTPYHHUX 200 CHITPHOIIFOYHX JTi-
KapchbKUX 3ac00iB);

2) po3MIMpPEHHS MePEeTiKy 00CTABUH, 10 ITOM’ SIKITYFOTh TIOKApaHHS;

3) crpoIeHHs] YMOB MPU3HAYCHHS OiNTBII M’ SIKOTO TTOKapaHHS, HiXK
repeaoaYeHo 3aKOHOM;

4) pO3LIMPEHHS KOJIa MiJCTaB 3BIIBHECHHS BiJl [IOKApaHHS;

5) CKOPOYEHHSI CTPOKIB CYJIUMOCTi'.

[1ix 3akoHAMM, 1O IHWUM YUHOM NOATNULYIOMb CIMAHOBULYE 0COOU, CII]T
PO3YMITH 3aKOHH, SKi 3MIHIOIOTh Ha KOPUCTh 0co0Ou Taki BuzHaueHi y KK
HACJI/IK BYMHEHHS 371049MHY (200 CyCHiIBHO HEOE3MeIHOTO JisTHHS, SKe
HE € 3JI04UHOM), 1110 HE TOB’sI3aHi 3 KPUMIHAILHOIO BiJIOBIATBHICTIO.
3okpema, 11e 3aKOHH, SIKi:

1) ckacoBYIOTh MOXKIIMBICTh 3aCTOCYBaHHS 200 3BY)KYIOTh 00CST Tak
3BaHOI «CIEI[ialIbHOT KOH(icKaIll MaliHay,;

2) CKacOBYIOTh, CKOPOUYIOTh CTPOKH YH 1HIIUM YHHOM 3MIiHIOIOTH Ha
KOPHUCTHh 0COOM TIPUMYCOBI 3aX0/TM BUXOBHOTO XapakKTepy;

3) 3MIHIOIOTH Ha KOPUCTh OCOOH MOJIOKEHHS PO MPUMYCOBI 3aX0I1
MEIMYHOIO XapaKTepy YM MPUMYCOBE JIIKYBaHHSI.

9. Yactuna 2 ct. 5 KK 3a cBOiM 3micToM mpoTuiiexHa 4. 1 1iei camoi
crarTi. BignoBigHo 10 i NpUNUCiB 3aKOH PO KPUMiHANBHY BiIIOBigalb-
HICTB, III0 BCTAHOBIIIOE 3JIOYMHHICTD JISTHHSA, IOCUIIIOE KPUMIHAIBHY Bij-
MOBIIaJIbHICTh 200 1HIIMM YHHOM TOTIPIIyE CTAHOBUIIE 0COOH, He Mae
360pomHOI Jii 6 uaci.

10. Y 3B’s3xy 3 mpuitastTsaim KK 2001 p. Ha 0coOnuBy yBary 3aciiyroBye
MUTAHHS TIPO JIi0 B 4aci Tak 3BaHOTO «NPOMINHCHO20 3akoHy». Ha mpakruiti

! KpuMiHanbHUii KofieKe YKpaiHy : HayK.-IPaKT. KOMEHT. / 3a 3ar. pea. B. B. Cramiuca,
B. . Tamis. — C. 19.
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TPAIUISIOTHCS BUIAJIKU, KOJIM Ha Yac BYMHEHHs JisHHS (i a00 0e3isiib-
HOCTi) OyB YMHHHMM OJAMH 3aKOH, Y MPOLECI TOCYI0BOTO PO3CIiayBaHHS
CIpaBU — JIPYTUH, a HA Yac PO3MVISAY CIPaBU B Cy/i a00 IOCTaHOBIICHHS
BHPOKY — TPETii. Y WX BUNAAKaX JOCUTh YaCTO BUHUKAE MUTAHHS IIPO
Te, SIKWH 3 WX 3aKOHIB CJiJl 3aCTOCYBATH JI0 0COOH, 10 BUMHUIIA 3ITOYHH.
3aKOHOJaBEIlb, TOMMOBHUBIIN 3aKkoHOM YKpainu Bix 15 kBiTHs 2008 p.
Ne 270-VI ct. 5 KK gacTrHOO 9eTBEPTOIO, BUPIMINB 11¢ TUTAHHS TaKUM
YUHOM: «SIKIIIO TICIIsI BYMHEHHST 0CO00T0 MisTHHS, mepeadadenoro mum Ko-
JICKCOM, 3aKOH PO KPUMIHAJIBHY BiJIOBIIAIbHICTh 3MIHIOBABCS KiJbKa
pa3iB, 3BOPOTHY JIit0 B YacCi Ma€ TOW 3aKOH, [0 CKACOBYE 3JIOYMHHICTD Ji-
SIHHSI, TIOM SIKITY€ KPUMiHaIbHY BiJIOBiAaIbHICTH a00 1HIINM YHHOM I10-
Jimiye cTaHoBHie ocodn»!. 1o CTOCyeThCs 3aKOHIB, SKi TOM’ SIKIITYIOTh
KpUMiHaJbHY BiAMOBiAANBHICT 200 1HIITUM YMHOM MOJIMIIYIOTh CTAHOBH-
e ocoOu, To 10 0codu, sSika BUMHUIIA 37I04YHNH, MOKE OyTH 3aCTOCOBaHUHN
a00 «IIPOMIKHHI 3aKOH», 400 3aKOH Yacy BUHECEHHS IOCTAaHOBU (BUPOKY)
IO CITPaBi, M0 3aJI€KUTH BiJI TOTO, IKHIA 3 HUX BITHOCHO 3aKOHY Yacy BUH-
HeHHS JisTHHSA (111 a00 06e3isITbHOCTI) HAaHO1TBIIIEe TTOM IKIITY€ KPUMiHATb-
HY BIAIOBiAaNbHICT a00 IHITMM YHHOM TIOJIIIITY€e CTaHOBHUIIE ocoou. Lle
MIPaBUJIIO CTOCYETHCA TAKOXK BHUITAIKIB, KOJH JIUIIE OJHWH i3 3a3HAUCHHUX
3aKOHIB MTOM’SIKIITy€ KPUMIHAJIbHY BiANMOBINANBHICTh 00 1HIIMM YHHOM
MOJIMIIYE CTAHOBHIIE 0COOU. SIKIO K «IIPOMI>KHUM 3aKOHOM» CKacOBY-
BaJlacs 3JI0YMHHICTH JISIHHS, TO 10 0COOH, siKka BUMHUIJIA JisTHHA ([it0 a0
0e3IisIBHICTB ), 110 BU3HABAJIOCS 3JIOUMHOM Ha Yac HOro BUMHEHHSI Ta 3HOB
BU3HAETHCS TAKMM HA Yac BUHECEHHsI IOCTaHOBH (BUPOKY) 11O CIIpaBi, 3a-
CTOCOBYETBHCSI «IIPOMDKHHIA 3aKOH», 1 Taka 0co0a HE MOBUHHA MiAJSATaTH
KpUMIiHAJIBHIN BiJIIOBiJaTBHOCTI.

§ 2. UMHHICTh 3aKOHY PO KPUMIiHAJIbHY
BiAMOBIAJIBLHICTH Y IPOCTOPI

1. UnHHICTH 3aKOHY PO KPUMIHAJIBHY BiIMOBIAAIBHICTD Y IPOCTOPI
BH3HAYAETHLCS HA MiJACTaBl TAKUX MPUHIIAIIB: a) TEPUTOPIATBHOTO; 0) TPo-
MaJITHCTBA; B) KOCMOMOMITHYHOTO (YHIBEpPCaJIBbHOTO0); T) peanbHoro. [lepmri
JIBa MIPUHIIMITHA BBaXKAaIOTh OCHOBHHUMU.

2. Tepumopiansnuii npunyun. CyTHICTh LHOTO IPUHIUIY BigOUTO
B 4. 1 cT. 6 KK, ne 3a3nadeHo, mo ocobw, siKi BAMHIIIA 3JI0YMHA HA TEPHU-

! Bizom. BepxoB. Panu Vipainu. — 2008. — Ne 24. — Cr. 236.
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Topii YkpaiHu, miaasraroTh KpUMIiHAIBHIN BiAMOBiIadbHOCTI 3a uM Ko-
nexcoM. TepuTopiadbHUI IPUHINI BUIUIMBAE 13 CYBEPEHITETY JEPKaBH,
BJIaJI1a SIKOi MOIITUPIOETHCS HA BCIO i1 TEPUTOPITO.

3a 3arajJpbHHUM MIPABHIIOM, 3aKpituieHnM y 4. 2 ct. 6 KK, 310uun susna-
€MbCS GUUHEHUM HA mepumopii Ykpainu, skuyo 1o2o 0y10 nouamo, npooo-
82iCeHO, 3aKIHUeHO abo npununeno Ha mepumopii Ykpainu. 1le monoxeHHs
OXOIIJIFO€ BUIAKH SIK YIMHEHHS BCbOTO JiSIHHS, 110 SIBIISIE COOOIO 37I04NUH,
Ha TepuTopii YKpaiHu, TaK i BAMHEHHS YaCTUHH TaKOTO AiSTHHS HAa TEPHUTO-
pii Ykpainu, a iHII0T YaCTHHH — Ha TEPUTOPIi 1HIIOT AeprKaBH (IepiKaB).
Tomy 31104MH BBaXKA€THCSI BANHEHHM Ha TEpHUTOPii YKpaiHu, SKIIO Horo,
HapHKIIaa, Oyio 1mo4yaro 3a KOpAOHOM, a IPOAOBKEHO, IPUITMHEHO YH 3a-
KiHUeHO Ha TepuTopii YKpainu abo, HaBMakH, moyaro B YKpaiHi, a IpooB-
KEHO, MPUIMHEHO YU 3aKiHYCHO Ha TepUTOPii 1HIIOI AepKaBu. 3I0UYNH
BB)KAETHCS BUMHEHUM TAKOK Ha TEPHUTOPii YKpaiHH, SKIIIO BiH MiATOTOB-
JIeHNH 3a 11 MekamH, a Jii, 110 oo yTBOPIOIOTH, ToYari Y¥ BYMHEHI Ha ii
TepUTOpii a00 AKIIO CyCIiIbHO HeOe3MeyHe MisTHHS OyII0 TI09aTo YW BYH-
HEHO 11032 MeXaMu YKpaiHH, a 3aKiHYE€HO YU CYCIiIbHO HeOe3NevHi Ha-
CIIKU HacTanu Ha TepuTopii Ykpainu. OgHak NpakTHYHO Oynb-sKa i3
Jiep>KaB, Ha TEPUTOPI SKOI BUMHEHO IEBHY YAaCTHHY 3JI0YMHHUX Iil, MOXKe
3aCTOCOBYBAaTH LIO0 0COOH, sSiKa BUMHUIIA 3JI0YHMH, CBOI KpUMiHANIBHI 3a-
KOHH, SIKIIIO BiJINOBiTABHICTH 3a TaKi 3JJ0YMHU B HUX Teper0adeHa.

Uactuna 3 c1. 6 KK mependadae Takox sunaoxu 6UunenHs 3104UHY
6 cnigyyacmi. 3M0YMH BU3HAETHCS BUNHEHUM Ha TEPUTOPii YKpaiHH, SIKIIO
HOro BUKOHAaBeIb a00 Xo4a O OJWH i3 CIIBYYaCHHUKIB AisB HA TEPUTOPIi
VYkpainu. Tomy BianosigHo a0 ct. 27 KK 3510unH citij BBaXKaTH BYNHEHUM
Ha TepuTopil YKpaiHu, AKII0 opraHi3amiifHa JisUTbHICTb, MiI0ypPIOBaHHS,
MMOCOOHUIITBO OyJU 3/[IHCHEHI 33 KOPJOHOM, a BAKOHABEIIb Ji5IB HA TEPUTO-
pii Ykpainu, a TakoX y IPOTHIICKHUX BUIAJIKAX, KOJIM TOHM UM 1HIIMH Cri-
BYYaCHUK JIisIB B YKpaiHi, a BAKOHABEIb 3JI0YHHY — 32 KOPJIOHOM.

3. TepuropiadbHUI TPUHIUI YHHHOCTI 3aKOHY B IPOCTOPi BUMAarae
3’sICyBaHHS, IO TaKe «mepumopis Ykpainuy. 11e MOHATTS BU3HAYAETHCS HA
IiJICTaBl HOPM JISP>KABHOTO 1 MIXKHAPOJIHOTO MpaBa, 30KkpemMa 3akoHy YKpa-
au Bix 4 ucromana 1991 p. «IIpo nepxapuuii kopioH Ykpainu»'. ¥V cr. 1
BOro 3aKOHY 3a3HauyeHo: «/lepaBHUN KOPIIOH YKpaiHU € JiHis 1 BepTH-
KaJIbHa TIOBEPXHSI, IO MMPOXOUT T10 il JIiHI1, IKi BA3HAYAIOTh MEXi TepPH-
Topii YKpaiHu — cy1i, BOJ, HaJp, TOBITPSHOTO TPOCTOPY».

! Bigom. Bepxos. Pagu Yikpainu. — 1992. — Ne 2. — Cr. 5.
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[ToHATTAM «TepuTOPis YKpaiHI» OXOIUTIOIOTHCS:

a) cyImia, Mope, piukH, o3epa Ta iHIII BOJAOHME, HaJpa 3eMIIi B MeXKax
KOp/IOHY YKpaiHH, a TAKOX MOBITPSHUHI IPOCTIp HaJ CYIIEIO 1 BOMHUM TIPO-
CTOpPOM, y TOMY YHCII 1 HaJ] TepUTOpianbHUM MopeM. [lo TeputopianbHOro
Mopsi YKpaiHu HajexaTb NpHOepekHi MOPChKI BOAY 3aBIIUPLIKK 12 MOp-
CHKHMX MHJIb, BIIUTIYYBaHUX BiJl JTiHIT HAHOUIBIIOTO BiJNTUBY SIK HA MAaTEPHKY,
TaK 1 Ha OCTPOBAX, 110 HaJeXaTh YKpaiHi, a00 Bix MpsIMUX BUXIAHUX JiHIH,
SIKi 3’ €THYFOTb BiNOBiTHI TOUKH. | eorpadivuHi KOOPIUHATH X TOUOK 3a-
TBEPIKYIOTHCS B TIOPSIKY, KUK BCTaHOBIIOETHCS KaGineTrom MiHICTpiB
Vkpainu. B okpemux Bumajkax iHia MUAPUHA TEPUTOPIATLHOTO MOPS
VYkpaiHu MOke BCTAHOBIIIOBATHCS MIKHAPOIHUMHM JIOTOBOpaMHU YKpaiHu,
a 3a BIICYTHOCTI JIOTOBOPiB — BIJIIOBITHO /10 3arajJbHOBU3HAHUX MTPUHITH-
miB i HOPM MDKHApPOIHOTO MpaBa’;

0) BilicbKOBI KOpaOIi, mpUIHUCaHi 10 TOPTIB Ha TEPUTOPii YKpaiHwu, o
nepeOyBaroTh I1iJ] MParopoM YKpaiHH y BiIKPUTOMY MOPIi, B TEPUTOPiaib-
HOMY MOpi a00 TopTax HIIUX JAEpKaB;

B) HEBIHCHKOBI Cy/IHA, TPHUITHCaHI 10 TOPTIB HA TePHUTOPii YKpaiHu, 110
repeOyBaroTh il IparnopoM YKpaiHH y BIIKPUTOMY MOPI;

I') iHO3eMH1 HEBIMCHKOBI Cy/IHa, IO TepeOyBalOTh y TEPUTOPIATIbLHOMY
Mopi uu opty Ykpainm. 3rigHo 3 1. 5 cT. 28 3akony «lIpo mepxaBHuit
KOp/IoH YKpaiHW» NPUKOP/IOHHI Bilickka YKpaiHH MaroTh MpaBo 3HIMATH
3 TAKOTO CyAHa 1 3aTPUMYBaTH 0Ci0, SKi BUMHWIIM 3J7I0YHH 1 MiUIATAIOTh
KpUMIiHAIIBHIH BiINIOBIJATBHOCTI 32 3aKOHO/IaBCTBOM YKpaiHU, TIepeiaBaTu
KX 0Ci0 opraHam Ji3HaHHs Ta CIIACTBA, SKIIO 1HIIE HE MePeI0aYeHO MiXK-
HapOJHUMHU JOrOBOPAMH YKpaiHH;

1) BIICHKOBI TIOBITPSIHI Cy/iHA YKpaTHH, IPUTIHCAaHi 10 aepOonopTiB Ha ii
TEPUTOPIi, SIKI IMiJ] PO3ITi3HABAILHIUM 3HAKOM YKpaiHu 1epeOyBaroTh y Biji-
KPUTOMY TMOBITPSTHOMY ITPOCTOPI, B MTOBITPSIHOMY POCTOPi UM Ha aepOAPO-
Mi IHIIOT IepKaBH;

€) HeBICHKOBI MOBITPSHI Cy/iHA YKpaiHH, SIK1 IPUITMCAHI 10 aepOTIOPTIB
Ha ii TepuTopii 1 mepedyBatoTh [03a MEKaMHU JICPIKaBH Y BiAIKPUTOMY MOBi-
TPSIHOMY IIPOCTOPI MiJ pO3Mi3HABAIBHUM 3HAKOM YKpAiHH.

Buninsiors Takox 00’ €KTH, SIKi HE € TEPUTOPiEr0 YKpaiHH, ajie Ha siKi
3a MEBHUX YMOB, Niepen0ayeHuX HOpMaMy MIXKHAPOAHOTO MIpaBa Ta 3aKo-
HOZABCTBOM YKpaiHH, HOLIMPIOIOTHCS IOPUCANKLIS 1 cdhepa 3acToCyBaHHS
KPUMIHAJIBHOTO 3aKOHO/IaBCTBA YKpainu. Lle:

a) KOHMUHEHMANbHUL Ulelbg — TTOBEPXHS 1 HaJ[pa MOPCHKOTO JTHA TTiJT-
BOJHMX PaliOHiB, 110 IPUIIATAIOTH 10 Y30epeiKs i A0 OCTPOBIB YKpaiHu

' Crarrs 5 3akony Ykpaiuu «IIpo nepxaBHUi KOpIIOH YKpaiHu.
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1 3HAXOMATHCS 11032 30HOI0 TEPUTOPiasIbHOTO MOpst A0 rubuHu 200 M abo
32 UMM MEXaMH JI0 TaKOTO MiCIs, Jie TIIHOWHA BOJI, 110 MOKPHUBAIOTH
menbd, T03BOJSIE PO3POOKY TPUPOAHHUX OaraTcT IUX paioHiB. [loBepxHs
1 Ha[pa MOPCHKOTO JHA 3allajvH, 10 PO3TAIIOBaHi B CYyLUiIJIbHOMY MacHBi
KOHTHHEHTAIILHOTO MIenb(dy YKpaiHH, He3aJe)KHO B/l NIMOWHH, € YACTUHOIO
KOHTHHEHTAJIBHOTO menabdy Ykpainu. Baxiuso nmpu HboMy 3a3HaUYUTH, 110
ISl 3aKOHY MPO KPUMiHAJIBHY BiAMOBIJANIBHICTD Y MPOCTOPI CTOCYETHCS
TUTBKY BUTIA/IKIB YYMHEHHS 3JI0YHHIB, OB’ SI3aHUX 13 PO3BIJIKOI0 KOHTHHEH-
TaJBHOTO MIeNb(y, pO3POOKOI0 HOTO MiHEPAFHUX 1 JKUBUX PECypCiB, IPO-
Ba/KCHHSIM OypOBHX POOIT, CIIOPYIKEHHSIM, EKCIITyaTalli€lo i BAKOPUCTaH-
HSIM IITYYHHAX OCTPOBIB, YCTAHOBOK 1 CIIOPYJ, 3JIHCHEHHSM MOPCHKHX
HayKOBUX JIOCTIPKEHb, 3aXUCTOM 1 30epeKeHHSIM MOPCHKOi cepu, mpo-
KJIaJIKOI0 M eKCIUTyaTali€ero miIBOAHNX KabemiB 1 TpyOorpoBoaiB. Pazom i3
TUM IOPUCIUKIS 1 cepa 3aCTOCYBaHHSI KPUMIHAIHHOTO 3aKOHO/IaBCTBA
VYkpaiHu He NOMMPIOIOTHCS HA BOJM, L0 MOKPUBAIOTh KOHTHHEHTAIbHUN
menbd, 1 HOBITPSIHUN MPOCTIP HAJ HUM, PEKHUM SIKUX PETYITIOETHCS MiXK-
HApPOJIHUM TIPaBOM;

0) suxirOuHa (MOPCLKA) EKOHOMIUHA 30HA YKpaiHu — MOPCHKI palioHH,
330BHI IIPUJICIVI JI0 TEPUTOPIiabHOTO MOPsi YKpaiHH, BKIIOYAK0YH paiioHH
HABKOJIO OCTPOBIB, 110 i Hanexars. [i mupuHa cTaHoBUTH 10 200 MOPCHKHX
MUJIb, BIJUTIYEHHX Bl THX CAMMX BHUXI1IHUX JIIHIH, 110 1 TepUTOpianbHe MOpe
Vkpaiuu'. [lis 3akoHy PO KpUMiHAJIbHY BiAMOBIAAIBHICTH y TPOCTOPI
MONIMPIOETHCS Ha BUIMAJKU BUNHCHHS B MEXKaX TaKOl 30HU 3JI0YMHIB,
OB’ s13aHUX 13 NOPYIIEHHAM IpaB YKpaiHU LIOJ0 PO3BIAKH, PO3POOKH
1 30epekeHHs MPUPOTHHUX PECYPCIB SIK KUBHX, TaK 1 HOKUBUX y BOAAX, 1110
MMOKPHUBAIOTh MOPCHKE THO, HA MOPCHKOMY JHI Ta B HOTO HaApax; MO0
CTBOPEHHSI | BUKOPUCTaHHS IITYYHUX OCTPOBIB, YCTAHOBOK 1 CIOPYZ, 31iH-
CHEHHSI MOPCBHKHX HayKOBHX JOCIiIKEHb, 3aXHCTy Ta 30€peKeHHS MOp-
CHKOTO CEpEIOBHINA Ta iH.

Jlo 3a3Ha4eHnX 00’ €KTIB HAIEKATh TAKOX ITiIBOHI TenerpadHi Kademi Ta
TpyOOIIPOBOIH, 11O MIPOXOIATH MO AHY BIAKPUTOTO MOPSI; TEPUTOPIi AUTIIIOMA-
THYHUX TPE/ICTABHUIITB 1 KOHCYIILCHKHX YCTAaHOB YKpaiHH 32 KOPJIOHOM; aBTO-
MAIIIMHHY TIOCITIB i/ TParopoM YKpaiHH; MiCIls pO3TallTlyBaHHS BiiCHKOBUX
YacTUH YKpaiHW Ha TEPUTOPIi IHIINX KpaiH Ta AesKi iHII1 00’ €KTH.

4. 13 4. 1 ct. 6 KK BumimBae, 1o oco0u, sIKi BUNHUIM 3JJ0YMHH Ha Te-
puTopii Ykpainu, miuiaraioTs BiAMOBiAampHOCTI 32 IiM KomekcoM. 3akoH

! Crarrs 2 3akony Ykpainu Big 16 Tpasas 1995 p. «IIpo BUKIIOYHY (MOPCHKY) €KOHO-
MiuHy 30HY Ykpaian» // Bizom. Bepxos. Pagn Ykpaian. — 1995. — Ne 21. — Cr. 152.
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Mae Ha yBa3i rpoMajIsiH YKpaiHu, iHO3eMIliB Ta 0cib 0e3 rpoMajstHCTBa!, SKi,
nepeOyBatoun Ha TepUTOPil YKpaiHu, BUNHWIN 37104nHH, niependadeni KK.

BinnoBigHO 10 Mi>KHApOIHUX JIOTOBOPIB 1 3aKOHOIABCTBA YKpaiHU 0Co-
Ou, AKI KOpUCmyromvcs OUNIOMAMUYHUM IMYHIMEMOM, SUKIIOYEH] 3-Ni0
ropucoukyii cyoosux eracmeti Yxpainu. lle monoxxeHHs 3akpiruieHe B 4. 4
ct. 6 KK.

Hopmu MixkHApOIHOTO MpaBa i MPUHHATOTO BiAMOBIMHO 10 HEUX [lo-
JIOKEHHSI TIPO JIUIIJIOMATHYHI MPEJICTABHUIITBA Ta KOHCYIbChKI YCTAaHOBH
iHO3eMHUX AeprkaB B Ykpaiui Bif 10 uepast 1993 p.? Ta iHII HOpMaTUBHO-
MPaBOBi aKTH YKpaiHH HAAIOTh JUITIOMATHYHHUH IMYHITET 1 BUKITIOYAl0Th
3-ITiJ] KpUMIHAJILHOT FOPUCAMKINT YKpaiHU TUTIOMAaTHYHUX MPEICTABHUKIB
1HO3EMHUX JICpKaB 1 MEBHE KOJIO 1HIIKX 1HO3eMI[iB 200 4acTKOBO, Ha 3a-
caJlax B3a€EMHOCTI, 00MEXYIOTb KpUMIHAIbHY FOPUCIAMKIIIIO 010 KOHCYIIb-
CHKHX MpAaIiBHUKIB Ta IHIIHX OCi0.

TlosHum ouniomamuurum iMyHimenmom KOPUCTYIOTHCS: TJIaBa JTUTLIO-
MaTHYHOTO MPEACTaBHULTBA B YKpaiHi (IOCOJ, MOCIAHHUK, TOBIpEHUHN
y cHpaBax), YICHH JUIIOMaTHYHOTO IEPCOHAY AUIUIOMATHYHOTIO MpPea-
CTaBHUIITBA, AKI MAIOTh TUIIOMATHYHHUHA paHT (paJHUKH, TOPTOBI Mpea-
CTAaBHHKH, BICHKOBI ararire, MMepIii, APyTi 1 TPETi ceKpeTapi, 3aCTyIMHUKH
TOPTOBUX MPEICTABHUKIB, TOMIYHUKN BINCHKOBHX aTallle), a TaKOXK WICHN
ciMell yciX 3a3Ha4eHUX 0Ci0, SKi MPOKUBAIOTH PA30M 3 HUMHU 1 HE € rpoMa-
JIHaMU YKpaiHU.

Obmedicenum OUNIOMAMUYHUM IMYHIMEmMoM KOPUCTYIOThCS IUTUIOMA-
TUYHI Kyp €pH, YWICHN aIMiHICTPaTUBHO-TEXHIYHOTO 1 0OCIYrOByIOYOTO
MepcoHaTy IUTIOMaTHYHHUX MPEACTaBHULTB, KOHCYIIBLCHKI IOCaI0B1 0cOOU
1 KOHCYJBCBKI CITyKOOBIIi, WIEHH TUIZIOMAaTHYHOTO MEPCOHATY 1HO3EMHHX
JepKaB B 1HIIMX KpaiHax, sKi NPsAMYIOTh TPAH3UTOM Yepe3 TEPUTOPiI0
VYkpainu, Ta inmi ocobu. L{i ocodu He miaAraroTh KPUMiHANBHIN IOpHC-
IUKLiT YKpalHU JMiIe Ioa0 Ail, yIMHEHUX HUMU IIPU BUKOHAHHI CBOIX
000B’SI3KiB.

[TutanHs PO KpUMiHATBHY BiIIOBITAIBHICTE OCI0, SIKi MAlOTh AHTLIO-
MaTUYHHUN IMYHITET 1 BUNHHIIN 3JI0YMHU Ha TEPUTOPii YKpaiHu, BUPILTYETH-
cs quruioMaTHdHuM nursixoM (4. 4 cr. 6 KK). Ha nux oci6 kpuminaiabHa
FOPUCIUKINSE YKpaiHu BIAMOBIIHO 10 a03. 3 cT. 13 [TonokeHHs Ipo JUILIO0-

' Ocoba 6e3 epomadsncmea — e «oco0a, sIKy HKOJHA JIepIKaBa BiAMOBIIHO O CBOTO
3aKOHOJIABCTBA HE BBAXKAE CBOIM rpomazsHrnHomM» (ITpo npaBoBwii craryc iHo3eMiliB Ta 0ci®
0e3 rpomajsiHCTBA: 3akoH Ykpainu Big 4 miotr. 1994 p. (i3 mopansiimMu 3minamu) // Bigom.
Bepxos. Pagu Ykpainu. — 1994. — Ne 23. — Cr. 161).

2Tonoc Vkpaiuu. — 1993. — 26 ueps.
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MaTHYHI MPEICTAaBHUITBA Ta KOHCYJIbChKI YCTAaHOBH 1HO3EMHHX JepiKaB
B YKpaiHi MOMHMPIOETHCS JIUIIE Y Pa3i 3roAx Ha e aKPEAUTYIOUO] JIepKaBH,
10 BUPAKAETHCA B T1030aBJICHHI MTEBHOI 0COOM TUTUIOMATHYHOTO IMYHITe-
Ty BiJl KpUMIHAJIBHOT FOPUCIUKIIT IepKaBy TiepeOyBaHHS.

5. IIpunyun zpomaoancmea. BinnoBigHO A0 IIHOTO MPUHIIUITY TPOMa-
IsiHU YKpaiHu Ta ocoOu 0e3 rpoMaasHCTBa, L0 MOCTIHHO MPOKUBAIOThH
B YKpaiHi, sIKi BANHUIU 3JI0YMHY 32 11 MeKaMH, MiJJIATaloTh KpUMiHATbHIN
BianoBinansHocT 3a KK Ykpainw, K110 iHIIIe He nepe0aueHo Mi>KHAPO/I-
HUMH JJOTOBOpaMu YKpaiHH, 3roJia Ha 000B’SI3KOBICTb SIKMX HaJaHa Bepxos-
Hoto Pamoro Ykpainu (u. 1 ct. 7 KK).

3NM0YMHHICTD 1 KapaHICTh JiSTHHSI, BAIMHEHOTO 332 KOPAOHOM I'poMaJisiHa-
Mu YKpaiHH, a TakoX 0codaMu 6€3 rpoMaIsTHCTBA, 1110 IOCTIHO MPOXKUBa-
10Th B YKpaiHi, Bu3Hauatotbcs 3a KK Ykpainu He3anexHo BiJ TOTrO, uu
BU3HAETHCS TaKe JISTHHS 3JI0YMHOM Y Tii KpaiHi, Jie BOHO OYyJIO BAMHEHO.

Sxmo rpomaasHE YKpaidu i ocoOn 0e3 rpoMaastHCTBA, SIKi MTOCTIHHO
B Hill IPOKUBAIOTH, 38 BUYNHEHI B 1HILIIH Aep:KaBi 37I0YMHH 3a3HAIH KPHMi-
HAJILHOTO TIOKapaHHs 332 MekaMu YKpainu, To 3rijiHo 3 4. 2 ct. 7 KK Bonn
HE MOXXYTh OyTH PUTATHEH] B YKpaiHi 0 KpUMiHAIBHOI BiAMTOBIAaIEHOC-
Ti 3a i 3younHu. Jlanuii npunuc Beeaeno g0 KK 2001 p. BiamoBigHo 10
4. 1 ct. 61 Koncruryuii Ykpainu, ae 3a3naueno: «Hixto He Mmoxe OyTu
JBIYi IPUTATHEHUH 0 FOPUANYHOI BiIMTOBIAAIFHOCTI OTHOTO BU/IY 32 OJTHE
i Te camMe TPaBOMOPYLICHHS.

[pore 3acymkeHHs 3a Mex)aMu YKpaiHu 11 rpomajsiaiHa abo ocoou 6e3
IPOMaJISTHCTBA, sIKa MOCTINHO MPOXXMBA€E B YKpaiHi, y pa3i BANHEHHS HUMHU
Ha TepuTOpii YKpaiHu HOBOTO 3JI0YMHY MOKE MaTH JJIsl HUX MEBHI MPaBOBi
Hacmiaky. 3a 4. 2 ct. 9 KK peunaup 37104nHIB, HEBII0yTe MOKapaHHs abo
HTIT TIPaBOB1 HACIIJIKA BUPOKY CyAy 1HO3EMHOI JIep>KaBH BPaXOBYIOTHCS
npu kBaniikanii HOBOro 3JI04MHY, IPU3HAYEHH] MOKApaHH, 3BUIbHEHH]
B1JI KpUMIHAJIBHOI BIAMOBITAIBHOCTI 200 mokapanHs. Lle monoxeHHs 1mo-
IIUPIOETHCS TAKOXK Ha 1HO3EMIIIB Ta 0¢i0 0e3 rpoMaITHCTBa, AKi MTOCTIHHO
HE TPOXHUBAIOTh B YKpaiHi, Yy pa3i BUNHEHHS! HUMHU 3JI0YMHY Ha TEPUTOPIi
VYkpainu.

6. Kocmononimuunuii (ynieepcanvhuit) npunyun. 11eii npuHIun By-
XOIUTH 3 MKHApOJHO-TIPaBOBUX 3000B’sA3aHb YKpaiHu y cdepi 00poTsOn
13 3mounHHICTIO. 3rijHO 31 ¢T. 8§ KK iHO3eMI1i a0 0codu Oe3 rpomMaiiHCTBa,
0 HE MPOXKUBAIOTH MOCTIMHO B YKpaiHi, sIKi BAMHHUIN 3JIOYMHH 32 ii Me-
YKaMH, TIISraoTh B YKpaiHi BianosinaapHoCTi 3a KK Ykpainu y Bunankax,
nepeadaueHuX Mi>KHAPOIHUMHU jJoroBopamu. CyTHICTb IIBOTO TPUHIUITY
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MOJISIrae y CHIBHOCTI IHTEPECiB JEKIIBKOX JIepKaB y 00poThOi 31 3710unHa-
MU, BAMHEHHS SIKMX HA TEPUTOPIT OHIET JepKaBH 37aTHE 3aIO IS TH IIKOTY
1 iHTepecaM HIINX JIepKaB, Y TOMY YHCIi YKpaiHi.

Oco6nuBa yactuaa KK MicTUTh HU3KY cTaTeld, o OyJau BKIIOYEHi 10
KPUMIiHAJIBHOTO 3aKOHO/IABCTBA YKpATHH 3TiIHO 3 MIXKHAPOJJHUMU JIOTOBO-
pamu po 60poThOyY 3 ACSIKUMHU 37104nHamu. Lle, 30kpema, 103BOJISIE T10-
pYLIyBaTH MUTAHHS PO BUAAYY OCi0, SKI BAMHUIM Ha TEPHUTOPIi iHIIOT
JiepXKaBy 3JI0YMHHM MPOTH iHTepeciB Ykpainu. Hampukmnan, y ctr. 199 KK
«Burorosnenns, 30epiranns, npuaOaHHs, IEPEBE3CHHS, IEPECUIaHHS,
BBE3EHHS B YKpaiHy 3 MeTolo 30yTy abo 30yT miapoOneHux TpomieH, nep-
YKaBHUX I[IHHUX TanepiB 4u O11eTiB JiepKaBHOT JIoTepei» 3aKpiIieHo Mmo-
noxeHHs M>KHapOoIHOT KOHBEHIII{ Tpo 60poThOY 3 MiAPOOIEHHIM TPOIIIO-
BUX 3HaKiB, yKianeHoi B JKenesi 20 kBitHst 1929 p.' ¥V cr. 284 KK «Hena-
JIaHHS JIOTIOMOTH CYJIHY Ta 0c0o0aMm, 10 3a3HAJIN JIMXa» 3aKPIIJICHO MOJI0-
»eHHs bproccenbebkoi koHBeHTIi Big 23 BepecHs 1910 p. «IIpo 3iTkHeHHS
Cy[IeH Ha MODIi 1 PO HaJaHHS JOTMOMOTH Ha Mopi»?. I1i cTaTTi BKIIOYEHO
B KK Ha mincraBi qorosopis, ykiajgeHnux mie koiuiiHiM CPCP, aje ockiib-
K1 YKpaiHa Miciis POTOJIOIICHHS He3aJISKHOCTI CTala IPaBOHACTYITHULICIO
3akoHOaBcTBa KonuiiHboro CPCP y wacTuHi, 110 He CynepeduTs ii HaIlio-
HaJILHOMY 3aKOHOJIABCTBY 1 CyBEpEHITETY, TO 1 HUHI Taki HopMu KK MOxyTh
3aCTOCOBYBATHCS Ha IMiZICTaBl KOCMOTIOMITUYHOTO (YHIBEPCAIBHOTO) IPHH-
LIy HE TUTBKK A0 TPOMaJsH YKpaiHu Ta ocib 0e3 rpoMaisiHCTBa, SIKi Mo-
CTIMHO B Hili POXXKMBAIOTh, & I /10 1IHO3EMIIIB Ta 0Ci0 0e3 rpOMaISTHCTRA, SIK1
MOCTIHHO B HI HE MPOXKUBAIOTh 1 BANHUIIN 3JI0YMH 32 T1 MEXKaMHU.

[Ticns mporosomeHHs: YKpaiHO HE3alIeKHOCTI TaKi HOPMU BBOASTHCS
B KK Ha mijictaBi Mi>KHapOIHHUX JOTOBOPIB, YUACHHIICIO SIKMX CTajla Hallla
nepykaBa. Hanpukiran, Mi>kHapoJHY KOHBEHIIIIO TIPO OOpOTHOY 3 BepOyBaH-
HSIM, BUKOPUCTaHHM, (DiHAHCYBaHHSM 1 HaBYaHHSIM HaliMaHLIB, IPUHHATY
Ienepanbroro AcamoOneero OOH 4 rpynust 1989 p., Oyio parugikoBaHo 110-
craHoBoto BepxoBHoi Paau Ykpainu 14 mumast 1993 p.* BianoigHo 1o i€l
Komngenii B KK 1960 p. Gyno BBeneno ct. 63' «HaiimanctBo». ¥ KK 2001 p.
nojioxeHHst KoHBeHI1iT BIZATBOPEHO 3 JICSIKMMHU YTOUHCHHSIMU B CT. 447.

7. Peanvnuii npunyun Takox 3akpirmwieHo B cT. § KK. Bin momisrae B Tomy,
o iHo3emui abo ocodu 6e3 rpoMasHCTBA, 0 HE MPOKUBAIOTH MOCTIHHO

! COOpHUK JICUCTBYOIIMX JOrOBOPOB, COMVIAILICHHUI U KOHBEHIMH, 3aKmodeHHbx CCCP
€ HHOCTpaHHBIMHU rocyaapcTBamu. — M., 1933. — Bem. VII. — C. 40-53.

2C3 CCCP. - 1926. — Otx. II. — Ne 31. — Crarsu 188 u 189.

3 VkpaiHa B Mi>KHapOJAHO-NIPABOBHX BiIHOCHHAX. BopoTh6a i3 37104MHHICTIO Ta B3aEMHA
mpaBosa jgomomora. — K., 1995. — Kn. 1. — C. 293-301.
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B YKpaiHi, SIKi BUNHWIIM 3JI0YMHH 3a ii MeKaMu, MiJJIsrarots B YKpaiHi Bij-
noBigampHOCTI 32 KK Ykpaiau Takox y BUMAIKaX, SKIIO BOHU GUUHUIU Ne-
peobaueni KK Ykpainu msascki abo ocoonueo maxicKi 3104unu npomu npae
i c60600 epomaodsin Ykpainu abo inmepecie Yxpainu. Hanpuxan, 3a ct. 115
KKy pa3i BOuBcTBa rpomMasiHiHA YKpaiHU HA TEPUTOPIi 1HIIOT IepyKaBH 41
3a 4. 2 ct. 258 KK 3a BurHEHHsI 1032 MekaMH YKpaiHU TEPOPUCTUYHOIO aKTy
3a MONEePEAHBOI0 3MOBOIO IPYIIOI0 0Ci0 3 METOIO MTPOBOKALIiT BOEHHOTO KOH-
¢uikTy Mk YKpalHOO Ta 1HIIOO Jiep:KaBoro. PeabHUi PUHIIKIT 32CHOBY-
€THCSl HA 3arajJbHOBU3HAHUX HOPMax 1 MPUHLMIAX MDKHAPOIHOIO Ipasa,
CYTHICTh KOTPHX IOJISITA€ B TOMY, 110 Oy/b-siKa JeprkaBa Ma€ MpaBo KapaTH
JSTHHS, 1110 BYMHEHI 1HO3EMIISIMH 32 MEKaMH ii TepUTOpii 1 MOPYIIyIOTh il
KpUMiHaJIbHI 3aKOHH, SIKIIO LI JiSTHHS IOCSTaloTh Ha OCHOBHI ITpaBa i cBo00-
I 11 rpoMajisiH a00 CTaBIATD MiJ] 3arpo3y IHTEpECH JAepKaBH.

3acTocyBaHHs pealbHOTO MPUHIIMITY, SIK 1 KOCMOTOIITUYHOTO (yHIBEp-
CaJIFHOTO) /IO IHO3EMIIiB Ta 0Ci0 06e3 rpoMaTHCTBA, SIKi TIOCTIHHO B YKpai-
Hi HE IPOKUBAIOTh, MOXJIMBE 32 YMOBH, SIKIIO Taki 0coOu He Oynu 3acy-
JOKEH1 B IHO3eMHIH Jiep)KaBi 1 IPUTATAIOTHCS 0 KPUMIHAJIBHOT BIAIOBI1ab-
HOCTI Ha TepuTOpii YKpaiHu.

8. KpuminanbHe 3akoHomaBcTBO Ykpainu y 2001 p. ymepiie BBesno
10 cuctemu HopM 3arasibHoi yactuiu KK incmumym excmpaouyii' — su-
nagi abo mepenadi ocio, sKi BUNHIUTN 3JI09HH, X092 MI>)KHAPOITHOMY TIPaBy
BiH BiOMHU#t 1aBHO?. [1i0 exempaouyicio 0coou, Ka GUUHUILA 3TOYUH, PO3Y-
Mitomb gudauy abo nepeoavy makoi 0coou 0OHICI0 0epAHCABOI0 (KY 3anu-
myoms), Ha mepumopii sKoi ys ocoba nepedysae, iHwil depxcasi (aKa
3aNUMye), Ha MePUMOoPIi AKoI 6Y10 BUUHEHO 3OYUH ADO SPOMAOAHUHOM SIKOT
6ona €. Bunadya abo nepenada ocoOu, sika BUMHMIIA 37I0YWH, € CyBEPCHHUM
IIPaBOM JIEPKaBH, @ HE 000B’SI3KOM.

OCHOBHI MONIOKEHHSI IHCTUTYTY eKcTpanuuii 3akpimieHo y ct. 10 KK,
Jie iepe10aueHo Ba Pi3HOBUAN 3/1IHCHEHHS eKcTpaIullii: 1) Bugaga ocoou,
sIKa BAMHUIIA 37I0YUH, JUIS IPUTSTHEHHS JO KPUMIHAJIBHOI B1AOBIAaIbHOC-
Ti 1 BigmaHHs 1o cyay (4. 3) Ta 2) nepeaada ocodu [uist BigOyBaHHs IOKa-
panus (vactuHu 2 Ta 3).

[lincTaBoro 6udaui € BUNHEHHS 0COOO0 CYCIIIHLHO HEOE3METHOTO JIi-
SIHHS, SIKE BiATIOBIJHO 10 3aKOHOJABCTBA YKpaiHM Ta 3aKOHOIABCTBA 3a-

! Exempaouyis ($p. extradition, Bix nar. ex — 3, 1103a i tradition — Buaaya, nepenaya) //
HOpuanana ennuxonenis : B 6 T. / peaxon.: 0. C. llemmrydenko (roigoBa peikol.) Ta iH.
— K. : Ykp. ennuki., 1998. — C. 350.

2 Mi>kHapoiHe 1paBo : HaBd. 110c¢i6. / 3a pex. M. B. Bypomenceroro. — K. : FOpinkom
Turep, 2005. — C. 214-215.

68



Po30in 1V. Yunnicmo 3aKony npo KpUMIHAIbHY 8I0N0GI0AIbHICIG Y 4aci ma npocmopi

MUTYIOUOT IepKaBU € KpUMiHAIbHO KapaHUM. OOO0B’I3KOBOIO YMOBOIO
BHa4i (5K 1 mepeadi) € MKHapOAHUN TOTOBIp, yIaCHUKAMH SKOTO MalOTh
Oyt YkpaiHa i gepxaBa, sika 3anutye. Hampuxman, 4. 2 ¢t. 56 MiHCBKOT
KOHBEHIII{ PO MPaBOBY JONIOMOTY Ta MPaBOBI BiAHOCHHU y HUBIIbHHX,
CIMEHHMX Ta KpUMiHaJIbHMX crpaBax Bijx 22 ciuns 1993 p. (parudikoBaHa
3akonoMm Ykpainu 10 nmucromana 1994 p.) mependavae Bumady mpaBormo-
PYLIHUKIB A7l IPUTATHEHHS A0 KPUMiHAIBHOI BiATIOBIAANBEHOCTI 32 AisTHHS,
K1 B 3alIUTYBaHIH 1 3aIUTYI09ii JOTOBIPHUX KpaiHaX KaparoThCs 3a 3aKOHOM
M030aBJICHHM BOJII HA CTPOK HE MEHIIIE OJTHOTO POKY a00 OLTBIIT CYBOPHUM
MOKapaHHIM'.

[TpuHIMIIOBE 3HAUCHHS JJIsl BUPIIICHHS TUTAHHS [[0/I0 BHIa491l 0COOH,
sIKa BYMHHMJIA 3J7I09HH, Mae ii rpomansgHcTBo. Tak, cm. 10 KK donyckae 6u-
oauy nuute iHo3eMyie ma ocib 6e3 2poMadAHCMEd, wo NOCMIUHO He NPo-
Jrcusaiomsv 6 Ykpaini. 3rigqHo 3 4. 3 miel cTarTi iHO3eMIll Ta 0coou 0e3
IpPOMaITHCTBA, 110 ITOCTIHHO HE IPOKUBAIOTH B YKPAiHi, SIKi BANHUIIN 3710~
YHMHU 11032 MeXaMU YKpainu 1 nepeOyBaroTh Ha ii TepuTopii, MOXKyTb OyTH
BUJIaHI IHO3EMHIN JeprKaBi sl MPUTATHEHHS 10 KPUMiHATILHOT BiAIOBI-
JATBHOCTI 1 BiITaHHS 0 Cy/y, SKIO Taka BUAa4a repeaoadeHa Mi>kHapo/I-
HUMH JoroBopamu Ykpainu. Tak, Bugady 3 METOIO NPOBEACHHS KpUMiHAb-
HOTO TIepeciIiyBaHHs nepeadadeHo y 1. 2 ¢t. 60 JloroBopy Mk YkpaiHOO
i PecryOmikoro [lombma nmpo mpaBoBy TOTIOMOTY Ta MPaBOBi BiTHOCUHU
y UMBUIBHUX 1 KpUMiHAJIBHUX ClipaBax Bix 27 TpaBHs 1993 p.?

V 4. 1 cr. 10 KK BcTaHOBIIEHO 1CTOTHI 0OMEKEHHS II0I0 MOKINBOCTI
3aCTOCYBaHHS BUAAYI epomaidsan Ykpainu ma ocib 6e3 epomadsaHcmea, sKi
nocmitino npoxcusaroms 6 Yipaini. Taki 0coOH, SIKIIIO BOHU BYMHHIIH 3J10-
YUHHM 11032 MEXKaMU YKPATHU, He MOJICymb Oymu 6UOAHT IHO3eMHIll Oepiica-
81 0/14 npumsAcHeHHs 00 KPUMIHAIbHOT 8i0N0BIOAIbHOCMI Ma 8i00AHHS 00
cy0y*. BiInoBiiHO 10 HOPM KOHCTHTYIIIIHOTO MpaBa YKpaiHu He Imiyisira-
FOTh BUIa4l TAKOX 1HO3EMIII Ta 0COOU 0€3 rPOMaJITHCTBA, IKUM YKPaTHOIO

! VkpaiHa B MiKHApOJHO-TIPABOBHUX BiJHOCHHAX. BOpoThOa i3 3/I04MHHICTIO Ta B3aEMHA
npaBosa gonomora. — Ku. 1. — C. 1041-1082. epxasu-wrenn CHJL 7 >xosras 2002 p.
nignucanu y Kumunnesi HoBy KoHBeHITII0 PO MpaBoOBY JOMOMOTY i PaBOBI BiTHOCHHH
y LUBUIBHUX, CIMEHHHX Ta KPUMIHAJIBHHUX CIPaBax, sika MOBHHHA 3aMIHUTH 3aCTOCYBaHHS
B Ykpaini MiHcbKoi KOHBEHIIIT micis ii parudikamnii BepxosHoro Pagoro Ykpainu.

2 Tam camo. — C. 981-1019.

3 Ciiijt 3a3Ha4YMTH, M0 Take OOMEKEHHS CTOCYEThCS TIILKU HAI[IOHAJIBHOI, @ HE MiXK-
HapoxHoi ropucaukii. [llomo Buadi rpomansH Ykpainu ta oci6 6e3 rpoMasHCTBa, AKi
MOCTIHHO B Hilf MIPOXKKBAIOTh, YIOBHOBAXXEHOMY MIKHAPOJHOMY Cy[y, TO BOHA MOXKJINBA
(Pitrennst Koncruryniiinoro Cyny Yipainu Bix 11 imunas 2001 p. — CripaBa npo Pumcbkuii
Cratyr).
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OyJ10 HaJaHO TIPUTYIIOK Y TIOPSIJIKY, BCTAHOBJICHOMY 3aKOHOM (cT. 26 KoH-
crutyuii Ykpainn)'.

[lincraBoro nepedaui iHIIM nepxkaBi 0coOH, sika BAMHUIIA 3TI0YUH, € BH-
POK, 1110 HaOpaB 3aKOHHOI CHIIH, a TAKOK MDDKHAPOJIHUH JOTOBIp, Y4aCHU-
KaMH SIKOTO MaroTh OyTH YKpaiHa i 3anuTyroua Jepxasa. Tax, BiAIIOBITHO
1o 1. 2 ct. 10 KK iHO3eMmIti, sKi BYMHWIN 3JI0YMHU Ha TepuTOopii YKpaiHu
1 3acymkeHi 3a HuX Ha miactaBi KK Ykpaiawm, MoxyTh OyTr mepeani Jis
BiIOyBaHHS MOKapaHHS 32 BUNHCHWN 3JI0YUH TiH JAeprKaBi, TpOMaasTHAMHU
SIKOT BOHH €, SIKIIO Taka repejiaya nepeadadeHa MiXKHapoIHUMHU JIOTOBOpa-
MU Ykpainu. Maiike moioHe mojioyKeHHs BectaHoBiieHe i B 4. 3 ¢T. 10 KK,
3riJIHO 3 IPUITUCOM SIKOT IHO3EeMIIi Ta 0CO0M 0€3 TPOMAJISIHCTBA, 10 ITOCTIH-
HO HE MPOXKUBAIOTH B YKpaiHi, AKi BAMHUIIN 3IIOYMHU 11032 MEKaMH YKpa-
M 1 mepeOyBarTh Ha i1 TepUTOPii, MOXKYTh OyTH TepenaHi iHO3eMHiN
JeprkaBi A71st BinOyBaHHs mokapaHHs. Pa3om 3 TuM Ha BigMiHy Bif 4. 2 cT. 10
KK y miit yacTuHi nepenada 3a3Ha4e€HUX OCi0 iHO3E€MHIH JepkaBi
HE MOB’A3y€ThCs 3 1X 3acy/KeHHIM Ha miacTaBi Tutbku KK2.

KoHTpoJsibHI 3aniuTaHHs

—

SIKMM YMHOM OTIPHITIOHIOETHCSI 3aKOH?

2. 3a sikux 00CTaBMH 3aKOH IPO KPUMIHAIBHY BIIIOBIAILHICT
HabWpae YMHHOCTI?

3. 3a sxkux 00CTaBMH 3aKOH PO KPUMIHAIBHY BI/AINOBIJAILHICTE
BTpavyac YNHHICTH?

4. Sx y KK Bu3HauaeTbcs 4ac yuMHEHHs 3JI04UHY?

5.V sKkux BUMNaJKaX 3aKOH PO KPUMIiHAJIbHY BiJIIOBIAaIbHICT
Ma€ 3BOPOTHY [if0 B 4aci?

6. Slkuii 3aKOH PO KPUMiHAJIBHY BiANOBITABHICTH HE MOXKE MaTH

3BOPOTHOI 11ii B 9aci?

! Koncrutytist YkpaiHu : HayK.-pakT. kKomeHT. — X., 2003. — C. 133.

2 BigzHaunumo, 110 3aKOH00A6CmME0 VKpainu Ha niocmasi MidcHapoOHUx 002060pi6 00-
NYCKae nepeoayy maxoic ii 2pomaosiy iHwitl 0epacasi 0Jis 30iUCHeHHs KPUMIHAIbHO20 nepe-
cnioysanns. Tak, 15 mucromana 2006 p. BepxoBna Paga Yipainu parudikyBana cBoiM 3a-
KOHOM YTojly IIpo He3aKOHHUI 00ir Ha Mopi, yKJiageHy Ha BukoHaHHs cT. 17 Konsenniit OOH
mpo 60poTHOy 3 HE3aKOHHUM 00IrOM HapKOTHYHHUX 3aCO0IB Ta IICHXOTPOITHUX PEYOBHUH.
3axoHOM Oyno mporoJouieHo: « YKpaina 3asBise, 1110, JiI04H K iHTepBeHykoua /lepkaBa,
BOHA 3/IIICHIOBaTHMeE TaKy IHTEpPBEHIIII0 32 YMOBH, 1110 0COOH, SIKi MaIOTh ii rPOMaJSIHCTBO
Ta Oynu niepenadi Jlep»kaBi mparopy 3rifHO i3 ctartero 15 Yroau i TaM 3acymkeHi 3a BiImno-
BiJIHE MPABONOPYILIEHHS, MATUMYTh MOXKJINBICTh OyTH TMepelaHNMU Ha3a] B YKpaiHy A7
BinOyBaHHs NpU3HaYeHoro nokapanus» (Bizom. Bepxos. Paqu Vipainu. — 2007. — Ne 2. —
Cr. 11).
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7.

8.

9.

10.
I1.

12.

13.

14.

15.

SIKuit 3aKOH NPO KPUMIiHAJIBHY BiJIIOBIAANbHICTh BU3HAETHCS
01 M’ SIKUM?

SIKuM 9MHOM BHPIIITY€ETHCS TUTAHHS TPO IO Y Yaci «IpOoMiXK-
HOTO 3aKOHY»?

1Mo stBiIsIE COOOKO TEPUTOPIaTbHUN MPUHIIAI YMHHOCTI 3aKOHY
PO KPUMiHAJIbHY BiJIIOBIIANBHICTh Y MPOCTOPi?

1110 OXOIUTIOETHCS MOHATTSM «TEpUTOPist YKpaiHu»?

SIKMM YMHOM BHPIIIYETHCS MUTAHHS PO KPUMIHAIBHY BiAIO-
BiJTANBHICTH OCI0, IO MAIOTh TUTUIOMATHIHAN IMyHITET?

o siBiIsiE COOOFO MPUHIIUIT TPOMASTHCTBA YHHHOCTI 3aKOHY IIPO
KPUMIHAJIBHY BIAMOBIAAIBHICTE Y IPOCTOPI?

VY yomy nossirae KOCMOMONITHYHNHN (YHIBEpCATLHUMN ) TPUHLIUIT
YHHHOCTI 3aKOHY PO KPUMIHAJIbHY BiJIOBIIaIBHICT Y MPO-
cTopi?

[{o siBasie cO000 peasTbHUI MPUHIUI YMHHOCTI 3aKOHY TPO
KpUMIHATBHY BiAMOBIAATBHICTE y IPOCTOPi?

SIKUM YHHOM MOJKE 3/11HCHIOBATUCS €KCTPAIHIIIS OCI0, SIKI BUH-
HUJIM 3]T04YHH, BiAmoBigHo 10 cT. 10 KK?



Po3gin V

IHoHATTH 37104YHUHY

§ 1. IloHATTH 3JI0YMHY TA Or0 03HAKHU

1. 3no4mH, sK 1 OyAb-siKe iHIIE TPABOMOPYIICHHS, € BANHKOM JIFOJIHU.
Cawme ToMy 1iOMy IpUTaMaHHI BCi Ti 00’ €KTUBHI 1 Cy0’ €KTHBHI 0COOIMBOC-
Ti, IO XapaKTePU3YIOTh MMOBEMIHKY JFOAWHA: (Pi3UTHI BIACTHBOCTI — TOU
4M iHIWH pyX a00 HOTOo BiACYTHICTH, BUKOPUCTAHHS (i3UYHUX, XIMIUHUX,
010JIOTIYHUX Ta IHIINX 3aKOHOMIPHOCTEH HaBKOJIHUIIHBOTO CBITY; IICUXOJI0-
TiYHI BTaCTUBOCTI — TIPOSIB CB1IOMOCTI 1 BOJIi, TIEeBHA MOTHBAITisl TIOBEiH-
KH, 1 I[JIECIIPSIMOBAHICTb.

Opnak Ha BiIMIiHY BiJ] IHITAX BYMHKIB JTIOMWHH 3JI0YHH 32 CBOEIO CO-
IiaJTHHOIO CYTHICTIO € MOCSATaHHSAM Ha Ti BITHOCHHH, IO CKJIAJUCS B CyC-
MIBCTBI, BiIOOpaXkaroTh HOTo HaOUIBII BasKIIMBI iHTEpECH, BHACIIIOK YOTO
OXOPOHSAIOTHCS 3aKOHOM PO KPUMIHAJIBHY BiAMOBINANBHICTD. 3II0YNH
3aBKIM CYIIEPEeUUTh OCHOBHUM IIOTpe0aM Ta iHTepecaM CyCIiIbHOTO PO3BUT-
Ky. A OCKIJIbKH came 00’ €KTHBHI 3aKOHOMIPHOCTI PO3BUTKY CYCIIiJIbCTBA,
Horo moTpedu Ta iIHTepecH BUCTYNAIOTh KPUTEPIEM, MIPHIIOM IIIHHOCTI 91
AHTHUIIHHOCTI JIFOJACHKOI ITOBEIIHKH, i1 BIIMOBIIHOCTI UM HEBIAMOBIAHOCTI
UM ToTpedaM Ta iHTepecaM, TO 310UUH 3ABAHCOU € AHMUCOYIATLHOTO NO-
8€0IiHKOI0.

[Ipu boMy, OCKITEKH iHTEpECH 1 TOTPEeOH CYCHIIbCTBA TOCTIHHO PO3-
BHBAIOTHCS, BIAMOBIIHO 3MIHIOETHCS HA IEBHOMY €Talli CyCIiIBHOTO PO3-
BHUTKY 1 OITIHKA MTOBEIIHKH JIFOMUHU K AaHTUCOITIaIbHOT, 3I09MHHOI. ToMy
MOHSATTS 37I0YMHY HE MOXKe OyTH HE3MIHHMM: BOHO 3aBXKA1 Ma€ BiIOBiAa-
TH KOHKPETHOMY €Taly pO3BUTKY CyCHUILCTBA, MOTpedaM Ta iHTepecam,
MpUTAMaHHUM caMme IboMy eTary. Lle gae 3Mory 3poOuTH J1Ba BUCHOBKH:

1) MOHATTS 3710YMHY 3aJISKUTH BiJT COIIaTPHO-eKOHOMIYHHX BiTHOCHH,
IO iICHYIOTh Ha IEBHOMY €TaIli PO3BUTKY CYCIIJIBCTBA, i TOMY € iICTOPHYHO
MIHJTUBUM;

2) BU3HAHHS 3aKOHOM TIEBHOI MTOBE/TIHKH JIFOAMHA 3JI0YHHOM (KpUMiHa-
Ji3allist TisTHHS) Y4 BUKIIFOYCHHS 11 3 KOJIa 3JIOUMHHUX (JCKPUMIHAII3aIlis
NisIHHS) € Oe3nepepBHUM IPOIIECOM OLIIHIOBAHHSI Bi/IMOBITHOCTI YU HEBIJI-
TTOBITHOCTI IIi€1 TOBEIIHKN CYCIIBHOMY PO3BUTKY.
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2. IToHATTS 310YMHY B KpUMiHAJILHOMY MIPaBi € yHIBEPCaIbHOIO 1 PyH-
JIAMECHTAIEHOIO KaTeropi€lo: BOHO JIGKUTh B OCHOBI 3MICTY BCiX KPUMIHAIIBHO-
paBoBUX 1HCTUTYTIB. CaMe TOMY BU3HAUEHHIO L[LOTO MOHSTTS B KPUMi-
HaJILHOMY NIPaBi HaJaBajoCs 1 HAA€THCS BEIUKE 3HAYCHHS.

B icTopii KpuMiHAIBHOTO MpaBa MOHATTS 3I0YMHY BH3HAYAIIOCS T10-
pi3HOMY. 3aJIe)KHO BijI TOTO, YOMY HaJaBaJIOCs OiNbIe 3HAYSHHS — COIli-
aJbHIN Y MPaBOBil XapaKTEPUCTHLI 3JI0YMHY, MOKHA BUIUTUTH TPU BU-
3HAYEHHS 1[LOTO MOHATTS: (popMasbHe, MaTepiaibHe Ta (HOpMaIbHO-MaTEe-
pianbHe.

Dopmanvre susnavents BinoOpaxae IOPUANIHY TPUPOAY, FOPUAUYHI
O3HAKH 3JI0YMHY: 3JIOYMHOM BU3HAETHCS TaKe JISTHHSL, IO MepeadadacThest
3aKOHOM SIK KpUMIHAJIbHO KapaHe (3JI0YNHHO Te, 1110 KapaHo, a00 3JI0YNHHO
Te, 0 epeadaueHo KpUMiHATBHUM 3aKOHOM).

Mamepianvue uznauens BUALISE TUIE COIIANIbHY CYTHICTh 3JI0UUHY,
HOTO CynepeuHiCTh EBHUM COIIaIbHUM IIIHHOCTSIM (3JI0YUH — CYCIIIILHO
Hebe3neyHe JTisTHHS).

DopmanbHo-mamepiaivhe 6usHa4eHHs NOETHYE B co0l COlliabHy Ta
IOPUINYHY XapaKTePUCTUKH 3JI0YUHY (3JI0YMH — CYCIUJIbHO HeOe3neuHe
i mepenbaueHe KPUMiHATBHUM 3aKOHOM HisTHHS).

SIKIIO MOCTABUTH MUTAHHS NPO Te, SIKE 3 IMX BH3HAUCHb € OLIbII 00-
TPYHTOBaHMM, OUITBIII IIIHHWM, TO HAacamIIepe/T CJTiJl MaTH Ha yBa3i, 10 OyIb-
sIKe BU3HAYEHHS TOTO YM 1HIIOTO TOHSTTS TIJABKH TOII MOYKE BUKOHYBATH
cBOi (YHKIIi1, KOJM BOHO MaKCHMaJIbHO TOYHO i BUYEPITHO BifoOpaxae
ICTOTHI, TUTIOBI O3HAKW MEBHOTO JisTHHS, IBUIIA. Y IHOMY PO3yMiHHI
(dopmanbHO-MaTepiaibHe BU3HAYCHHS Ma€ MepeBary: BOHO J103BOJISIE Bifl-
MOBICTH HE TUIbKW Ha MUTAHHS, AKI ISTHHS 3aKOH BU3HAE 3JI0YMHOM, a i Ha
MUTAHHS, YOM) 3aKOH BU3HAE 1X 3JI04MHOM, L0 B CYKYIHOCTI BijoOpaxkae
coLiaJIbHY 1 MPaBOBY NPUPOLY, CYTHICTh 3JI0UHHY.

KpumiHaibHUH KOJCKC J1a€ caMe Take BU3HaueHHs. Y cT. 11 BctaHOB-
JIeHO: «31109MHOM € nependadene nuM Komekcom cycninbHO HeOe3neuHe,
BHHHE JTisiHHSA (J1is 200 O0€3isUIbHICTD), YYHHEHE CY0’ €KTOM 3JI0UHHY Y.

[epre, 110 MiAKPECTIOETHCS B IIbOMY BH3HAYCHHI, — I1€ XapaKTepUC-
THKa 3JOYMHY SK AiSHHS: Aii (AKTUBHOT TMOBEAIHKHN) 4M O€3isAIBHOCTI
(macuBHOI oBeniHKH). Lle Mae MpUHIMIIOBE 3HAUSHHS: 37I0YHH SIK CBIJTOMUI
BOJIbOBHI BYMHOK JIFOJITHU TOBUHEH OyTH BUP)KEHHUI y KOHKpETHil j1ii a00
Oe3aisubHOCTI. JlyMKH, TOMIsi AN, IEPEKOHAHHS, 110 HE BUPA3WIINCS B aKTaxX
nii abo 06e3aisTbHOCTI, X0U SIK OM BOHHU HE CyTNepeYrIN iHTepecaM CyCIiib-
CTBa, 3JI0YMHOM BU3HABATHCS HE MOXKYTh. Pa30M 3 TUM HaBiThH KOHKpETHA
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Iist a00 0e3MIsUIbHICTD, IT030aBIeHa IICUXO0IOrYHOI OCHOBH IISIHHS — CBI-
JIOMOTO 1 BOJILOBOTO €JIEMEHTIB (11e, HAIPUKJIIa, peIeKTOPHI, IHCTUHKTHB-
Hi BYMHKH), HE € 3mounHOM. Lle i moscHioe, yomy B cT. 11 KK 3a3HaueHo,
IO 3JI0YMHOM € JIMIIE JisIHHS, BYMHEHE CV0 '€KmMOoM 3TI0UHHY, SIKAM BiIIO-
BigHO 110 4. 1 ct. 18 KK BHcTynae ¢isuuHa, ocynHa ocoda, sika BUNHUIIA
3II0YWH Y Billi, 3 IKOTO MOXKE HACTABaTH KPUMiHAJIbHA Bi/MOBIAIbHICTD,
TOOTO 0C00a, sIKa [i€ 31 CBIIOMICTIO 1 BOJIEIO, JOCTATHIMHU IJIA TOTO, 1100
[IOCTaBUTH il y BUHY BUMHEHE JisTHHA.

Amnamiz 4. 1 ct. 11 KK mokasye, 1110 B Hilf 4iTKO 3aKpilJIeHO TPH 03HAKA
37I0YMHY: HOTO mependavyeHiCTh Y 3aKOHI PO KPUMiHAIBHY BiJIOBiJaNIb-
HICTb, CyCIIJIbHA HEOE3ICUHICTh iSHHS Ta BUHHICTH. [lepia — nependa-
yenicth aistHAEE KK — € dopmanbHOI0, 110 BigoOpaxae Horo IopuandHy,
HOPMaTUBHY PUPOAY, TOOTO MPOTUIIPABHICTb. [HII Bi 03HAKU — CYCIIiIb-
Ha HeOE3IMEeYHICTh Ta BUHHICTh — € MaTepialbHUMH, TAKHMH, 110 PO3KPH-
BalOTh COIIATBHO-TICHXOJIOTIYHY IPUPOAY 37I0UHHY.

Opnak anani3 4. 2 c1. 1 KK, sixa Busnauae 3apnanus KK, gae 3mory
CTBEpIPKYBaTH, 110 nependaueHicTs MisiHHs B KK oHO"YacHO 03HaYae Takox
1oro 060B’s13k0BY KapaHicTh 3a uM Kogekcom. Y 4. 2 ct. 1 KK BcTaHoB-
JIEHO, IO JIJIsl 3A1CHEHHS 3aBJIJaHHs 3aXUCTY CYCIJIBHUX BiTHOCUH Bij
3nounHHKX nocsranb KK Bu3Havae, «ski CycniibHO HeOe3NeuHi JTisTHHS
€ 3TI0YMHAMMU Ta SIKi 1OKAPAHHS 3aCTOCOBYIOTHCS 110 0Ci0, IO X BUMHHITIY.
VY wiii HOpMi YiTKO MPOCTEKYETHCS HEPOIPUBHUHN 3B’ 30K KPUMiHAIBHOT
MPOTUIIPABHOCTI Ta KPUMIHAIBHOI KapaHOCTI Y XapaKTePUCTHUIII 3I0YHHY.

Came ToMy B HayIli KpEMIHAJIBHOTO MTPaBa IMaHy€ JyMKa PO HASBHICTh
YOTHPBHOX 000B’S3KOBHX O3HAK 3JIOUHMHY: CYCHINbHOI HeOe3neyHOoCmi, GUH-
HOCmi, npomunpaerHocmi ma kaparocmi. 3 ypaxyBaHHSIM HABEJICHUX O3HAK
MOJKHA JIATH HayKOBE BU3HAYCHHSI TOHSTTS 3JI0YHHY: 310YUHOM BUSHAENb-
€5l CYCRinbHO Hebe3neute, GUHHe, NPOMUNPAGHE Ma KPUMIHATLHO KapaHe
Oistnus (0ist abo 6e30isibHICMb), YuuHeHe cy0 €Kmom 3104UHY.

3. KokHa 3 1IuX 03HAaK 3JI0YMHY BioOpakae HOTro pi3Hi iICTOTHI BIACTH-
BOCTI, Ma€ CBIH 3MICT.

CycninvHa Hebe3neuHicmy K MamepianbHa 03HAKA 3/104UHY TIONSTAE
B TOMY, 110 AisTHHS 200 3aIlofifo€ KOy BiTHOCHHAM, 1[0 OXOPOHSIOTHCS
KpUMiHAJIBHUM 3aKOHOM, 00 MICTUTB y cO01 peanbHy MOXKIHMBICTh 3aI0/i-
STHHSI Takoi mKkoau. L{e 00’ eKTUBHA BIIACTUBICTH 3JIOUHHY, peajbHE MOPY-
IIIeHHS BITHOCHH, III0 CKJIAJIMCS B CYCITIbCTBI. BUHUKHEHHS, 3MiHa, BTpara
cycninbHOi He0e3MeYHOCTI AisTHHS 3yMOBJICHI 00’ €KTUBHUMHU 3aKOHOMIp-
HOCTSIMH CYCIIUTEHOTO PO3BUTKY, HEPO3PHUBHUM 3B’S3KOM 3 THMH COIIaJIbHO-
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€KOHOMIYHMMH MPOLECaMH, 110 BiIOyBatOThCS y CycHinbeTBi. Y 4. 1 cT. 11
KK cycninbHa HeOe3MeUHICTh K 000B’A3KOBa 03HAKA 3JI0YMHY TiIbKU Ha-
3MBA€ETHCS, 11 3MICT 3aKOH He Po3KpuBae. [IpoTe NopiBHsIIBHMI aHaITi3 Pi3HUX
BHUJIIB MIPaBOMOPYIICHb (3AMIHICTPATUBHUX, JUCIUILTIHAPHKX Ta 1H.) CBiJI-
YHTH TIPO TE, IO IX CYCIiIbHA HEOE3MeUHICTh He PIBHO3HAYHA CYyCITUTBHIN
HEOE3MEeTHOCTI 3JIOUNHY: CYCIiIbHA HEOS3MEUHICTh 3JI0YMHY SK BHIY Ipa-
BOIIOPYIICHHSI 3HAYHO OiTbITia. He TOTOXKHI 32 CBOEIO HEOES3IMETHICTIO 1 Pi3-
Hi 37104MHU. J{0CTaTHRO MOPIBHATH BOMBCTBO 1 KPAIIKKY.

CycminpHa HeOe3IMeUHICTh JIiTHHS K O3HaKa 3JI0YHWHY OIIHIOETHCS Ha
IIBOX PIBHAX: 1) 3ak0H00a8uOMY, KOIH 3aKOHO/IAaBellh KPUMIHAIII3Y€E TTEBHE
CyCIIBbHO HeOe3NeuHe AiSTHHS; 2) npaso3acmoco6HOMY, KOJI OpraH Ji3HaH-
Hsl, CJILTYHIA, IPOKYPOP, CYAJIS OI[IHIOIOTh CYCITIbHY HEOC3MEeUHICTh YUH-
HEHOTO KOHKPETHOTO 37104HHY. ToMy cyciinbHa HeOe3MeYHiCTh 1 HANEKHUTh
710 OL[IHOYHHUX MOHATH. KpHuTepieM OLiHKHU CyCHiIbHOT HEOE3MeUHOCTI, 11
CTYTCHSI BUCTYMAIOTh 00 €KTHBHI i Cy0’€KTUBHI O3HAKH 3JI0UHHY: 00 €KT,
Ha SIKAW TOCSTa€e 3JI04UH, HACTIKY, CIIOCIO YUMHEHHS 3JI04MHY, (hopMa
BHUHH, MOTHB 1 MeTa Ta iH. TUTbKH OITiHKA BCi€l iX CyKymHOCTI MOXE PO3-
KpUTH 00’ €KTUBHY, peajbHy HeOe3NEeUHICTh 3JI0YHHY — MANCKICb.

3HaYeHHS CyCIUTEHOT HeOE3MEUHOCTI K MaTepiaabHOI O3HAKH 3JIOUNHY
TIOJISITa€ B TOMY, 1110 BOHA, ITO-TIEPIIIE, € OCHOBHUM 00’ €KTUBHUM KPHUTEPiEM
BHU3HAHHS JIISTHHS 3JI0YMHOM, HOTO KpUMIiHaJi3aIlii; mo-apyre, J03BOJISE
KiacuQikyBaT 3II04MHE 3a cTyneHeM TsokkocTi (cT. 12 KK); mo-tpete, Bu-
3Ha4Ya€e MKy MK 3I0YMHOM Ta IHIIUMU [IPABONOPYILICHHIMH; I0-YETBEPTE,
€ OJTHIEIO 13 3arajJbHUX 3aca]l iHAMBITyalTi3alii KpUMiHAIBHOT BiIIOBIIaIb-
HocTi Ta mokapanHs (1. 3 4. 1 ct. 65 KK).

4. HactynHO0 00O0B’SI3KOBOIO O3HAKOIO 3JIOUMHY, 1[0 BUPAXKAE HOTO
BHYTPIIIHIH ICUXOJIOTIYHUH 3MICT, € GUHHICTD.

VY 1iii 03HaIll BiIOOpaKaAETHCSI HAWBAXIIMBILIUE PUHITUIT KPUMIHAb-
HOTO TIpaBa — Cy0 ‘€KMUBH020 CMaesieHHs, TOOTO BiATIOBIaTFHOCTI TUTBKH
3a HasABHOCTI BHHH, 1110 BUILTUBAE 13 CT. 62 Konctutymii Ykpainm.

Yactmra 2 ct. 2 KK 3akpinmmia 1ieit mpuHINI, 3a3Ha9UBIIIH, 110 0c00a
BB@)KAETHCS HEBUHYBATOIO Y BUYMHEHHI 3JI0YMHY 1 HE MOXKe OyTH IiJIaHa
KpUMiHAJIEHOMY ITOKapaHHIo, OKH 1l BUHY He Oy/ie IOBEIEHO B 3aKOHHOMY
MOPSIZIKY 1 BCTAHOBJICHO OOBHHYBaJIbHUM BHPOKOM CYIIY.

Otxe, 3aKOH PO KPUMIHAIIBHY BiIIOBIJaJIbHICTh BUKIIIOUAE 00 €KMuUGHe
cmaeents, TOOTO BiAMOBINABHICTS 3a IIKOAY, 3aIIO/IisIHY 32 BiJICYTHICTIO
BHUHH, sika BiAnoBigHo 10 cT. 23 KK € ncuxiyHuM cTaBaeHHSIM 0CO0H 10
BYMHIOBAHOT i1 4M Oe3IsUIbHOCTI Ta X HACITIJIKIB, BUPAXKCHUM Y (hopMi
yMHCITy a00 HEOOepEKHOCTI.
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31104YMH SIBIISIE COOOI0 €THICTH 00’ €KTUBHOTO 1 Cy0’ €KTHBHOTO: JIISTHHS
1 ICUXIYHOTO (CBIIOMOIO 1 BOJILOBOI'O) CTABJICHHS JI0 HbOTO. SIK MisTHHS
HE MOXKe OyTH PO3KPHTE 1032 3B’ S3KOM 3 IICUXIYHHUM CTaBJICHHSIM 0COOH 10
HBOT'0, TaK 1 3MIiCT CUXIYHOTO CTAaBJICHHS (BUHM) HE MOKHA BU3HAUUTH 11032
3B’SI3KOM 3 XapaKTepoM JIisSHHsI: 00’ €KTOM, Ha SIKMI BOHA MOCATAE, CIIOCO-
0OoM, HACTIAKaMH Ta 1HIIMMHA HOro 00’ €KTUBHUMH O3HaKaMH. BuHa 3Ha4HOIO
MipoI0 BU3HAYA€ XapakTep AISTHHS 1 CTYIIHb HOTO TSKKOCTI Ta € BayKIIMBUM
KpUTEPiEM BU3HAHHS MOTO 3JI0YHHOM.

5. O00B’SI3KOBOIO0 O3HAKOO 3JIOYMHY € TAKOXK HOTO npomunpasHicme.
Sx ¢opmanbHa O3HAKA 37I0YMHY MPOTHUIPABHICTH O3HAYa€ 00OB’SI3KOBY
nepenoaveHicTh HOro B KpUMiHaIBbHOMY 3akoH1. KpuMmiHambHa poTHITpaB-
HICTB TICHO TIOB’53aHa 13 CyCITUTEHOIO0 HEOC3IEUHICTIO: B0HA € YO €EKMUBHUM
8UPA30M 00 €KMUBHOI, pealbHOl Hebe3neuHOCmi OisiHHS 01 CYCRIIbHUX
8iOHOCUH, i1 3aKon00asyoi oyinku. ToMy KpUMiHAIIBHY IPOTHITPABHICTH —
IOpUINYHY, TPABOBY OIIHKY CYCITIJIBHOI HE0E3MeYHOCTI — 3aKpIiTuIeHO
B 3akoHi. Came cycriibHa HeOe3MeuHiCTh, 11 CTYIiHb BU3HAYAIOTh 00’ €KTHBH1
MeX1 MPOTHUIPABHOCTI, 38 SKUMH MUTAHHS PO KPUMIHAIIZAIIIO JiSTHHS
BUHHUKAaTU HE MOXe. BuineHHs 3aKOHOM KpUMIHAJIBHOI TPOTUIIPABHOCTI
SIK 000B’SI3KOBO1 O3HAKH 3JI0YUHY SIBJISIE COOOI0 KOHKPETHUH BUpa3 NpUH-
LUITY 32aKOHHOCTI B KPUMIHAJIbHOMY TIpaBi: KpUMiHAJbHIN BiJIIIOBIIATBHOC-
Ti 1 TOKapaHHIO MiJIATaE JIUIIe 0c00a, KOTpa BUMHIIIA CYCITUTFHO Hebe3-
MeyHe AiSHHS, sIKe Iepe0auyeHo 3aKOHOM SIK 3TOUUH. KpuminanvHull 3aKoH
oae euuepnuuil nepenix 3nouunie. Tomy, SKILO JISSHHS HAaBITh CTAHOBUTH
HeOe3MeUHICTh /IS CYCITiIbCTBA, ajie He epeAdaueHo 3aKOHOM TTPO KPHMi-
HaJIbHY BiJMOBIIaJIbHICTH, BOHO HE MOXKE PO3IVISLAATHCS SIK 3JI0YHH.

3BiZICH BUILIMBAE HAMBAXKIIMBIIIE MTOJOKECHHS PO HEMONCAUBICMD 3a-
CTOCYBaHHS KPUMIHAJIbHOTO 3aKOHY 3a aHAJIOTI€I0 10 TAKOTO JMisSIHHS, 110
npsMo y HeoMy He nependauene. Y 4. 4 ct. 3 KK npsimo BcTanoBneHo, mo
3aCTOCYBaHHS 3aKOHY PO KPUMIiHAJIbHY BiJIIOBIJAILHICTD 32 aHAJIOTIEI0
3a00pOHEHO.

Cunipn 3a3naunty, mwo KK Yipainu 1922 1 1927 pp. nomyckanu aHaorio
3aKOHY, sIKa 03HavaJia, 1o y pasi BijcyrHocti B KK Bka3iBok Ha OKpemi BUaU
3JI0YMHIB IOKapaHHS 3aCTOCOBY€EThCs 3a TUMHU crarTsaimMu KK, mo nepen-
0a4aroTh HAOLIBLI CXOXKI 32 BAKIMBICTIO 1 XapaKTEPOM 3JI04YMHH 3 ypaxy-
BaHHsIM mpaBui 3aranbHol yactuau KK. YBeneHHs B 11i pOKH aHAJIOr|
MIOBUHHO OyJI0 3alIOBHUTHU MPOTAJIMHU Y KPUMIHAJIBHOMY 3aKOHi, 110 I0-
SICHIOBAJIOCSI HEMOKJIUBICTIO Tiepei0aunTH B TUX yMoBax y KK Buuepmamii
nepenik 3no4ynHiB. Xoua aHanoris y nepmux KK sxorock Miporo 1 oOMex-
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yBajiacst 000B’I3KOBUM BCTaHOBJICHHSIM CXOKOCTI JisiHb (YUYHHEHOTO 1 1e-
pendadeHoro KpuMiHaJIbHUM 3aKOHOM) 32 00’ €KTHBHUMH O3HAKaMHM, BOHA
JlaBaJia IpoCTip Cy0’€KTUBHOMY pO3CYy MPaBO3aCTOCOBHHUX OPraHiB B OLIH-
Ui JiSTHHS SIK 3JI0YMHY 1 B KIHIIEBOMY PE3y/IbTaTi 4aCcTO MPU3BOJUIA 10
MOpYIICHHS 3aKOHY. ToMy HEOOXiIHICTh 3MIIIHEHHS 3aKOHHOCTI BUMarasa
BukitoueHHs anaiorii i3 KK ta yTBepmKeHHSsI IPUHLUILY: HeMae 3104UHY
Oe3 exaszieku Ha me @ 3axoHi. Lle 1 6yno 3podneno Bixe y ctT. 7 KK Vipainu
1960 p., xo4a HOpMH, sika O psIMO 3a00pOHsLIA aHaIoTiIo, Y boMy Konek-
ci He Oyno. Koncruryiist Ykpaidu B 4. 2 ¢T. 58 MICTUTh HallBaXIUBIIIUI
MIPUHIIUI 3aKOHHOCTI: «HiXTO HEe MOXKe BIATIOBIAATH 32 JisTHHSI, SKi ITiJ1 4ac
iX BUMHEHHS HE BU3HABAJKCS 3aKOHOM SIK TIpaBoIopymieHHs». Yactuna 4
cT. 3 unnHoro KK mijkom BiAMOBiIa€e 1[bOMY MOJIOKESHHIO.

6. 3 03HAKOIO MPOTUIIPABHOCTI OB’ s13aHa YeTBepTa 00OB’SI3KOBA O3HA-
Ka 3JI0UMHY — HOT0 KapaHicms, M SIKOK PO3YMIETBCS 3d2p03d 3aCTOCY-
BaHHS 3a 3JI0YMH MOKapaHHs, 0 MICTUTHCS Y KPUMIHAJIbHO-IIPABOBHX
caHkmisx. KapaHicTb 3a CBO€IO CYyTHICTIO BUIUTMBAE 13 CycHiibHOT HEOe3-
MEYHOCTI 1 MPOTHIIPABHOCTI iSTHHS: BOHO TOMY 1 KpHMIHAJIBHO KapaHe, 110
€ CYCITIJIbHO HEOe3MeUHUM 1 nepe0aueHM KPUMiHaJIbHUM 3aKOHOM SIK
37I0YHH.

VY Toi1 ke "ac misHHS, 3a SIKe B 3aKOHI IependaueHe KpuMiHalbHE Mo-
KapaHHsI, HE BTPaya€ BJIACTUBOCTEH 3JI0YHMHY, SIKIO B KOHKPEMHOMY GU-
naoxy ¥oro BYUMHEHHS 3a HHOTO He Oyje MpU3HauYeHe NMOKapaHHs (Harpu-
KJIaJl, YHACJiIOK 3aKiHYEHHS CTPOKIB AaBHOCTI, 3a aMHicTi€ro Ta iH.). Llle
y 1961 p. B. B. Cramuc ciymHo Bif3Ha4aB, M0 «30BCiM HEMPaBUIBHO
OTOTOXKHIOBATH KapaHiCTh K O3HAKY 3JI0YMHY 13 3aCTOCYBaHHIM MOKapaH-
Hs B Oy/b-SIKOMYy BUIIaJIKy HOTO BUMHEHHA. KapaHicTb citif po3yMiTH sIK
BCTAHOBJICHHSI Y 3aKOH1 32 BAMHEHHS [IEBHOTO [isTHHSI KPpUMiHATbHO-TIPABOBOT
CaHKIIii, 1110 JIa€ 3MOTY 3aCTOCOBYBAaTH B HAJIS)KHUX BUIAKAX (2 HE 3aBXK/IN)
MOKapaHHs»'.

3 ypaxyBaHHSIM BHUKJIaIEHOTO, IiJKPECIIOI0YH €IHICTb O3HAK 3JI0YHHY,
MOYKHa 3pOOUTH BUCHOBOK IPO T€, 10 TiIbKH HASIBHICTH CYKYITHOCTI YOTH-
PBOX PO3IIISTHYTHX 03HaK — CYCIiIbHOT HeOe3MeYHOCTi, BHHHOCTI, TPOTH-
MPaBHOCTI, KAPAHOCT1 — XapaKTepu3ye HisIHHS, BANHEHE Cy0’ €KTOM 3J10-
YHHY, SIK 3JI0YHH.

! Crammc, B. B. [lepenaua Ha HOPYKH M HEKOTOPbIE BOIPOCH COBETCKOTO YTOJIOBHOTO
npasa / B. B. Cramuc // O6 ycuaeHH# posid 00IIECTBCHHOCTH B YKPCIJICHUH COLUATUCTH-
YeCKOTO TpaBomopsaaka. — Xappkos, 1961. — C. 30.
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— § 2. 3Ha4eHHA 4. 2 cT. 11 KK
JJISl IOHATTS 3JI09UHY

V 4. 2 ct. 11 3a3HaueHo: «He € 310urHOM 1is1 00 O€3MIsIIBLHICTD, sIKa
x04a ()OPMAIIBLHO 1 MiCTUTB O3HAKHU OY/Ib-SIKOTO JIISIHHS, TIePeI0a4eHOTO [IUM
Konexcom, ane uepe3 Majgo3HaYHICTh HE CTAHOBHUTH CYCITIIIbHOI HeOe3meu-
HOCTI, TOOTO HE 3aroisiia i He MOTJIa 3aro/IisATH iCTOTHOT MIKOIU (i3UdHIN
M IOPUINYHIN 0c001, CyCHIBLCTBY 200 epKaBi».

SIK BHJTHO 3 IIBOTO BU3HAYCHHS, Nepuioio 0008 S3K080I0 YMOBOIO 3d-
cmocysannsa 4. 2 cm. 11 KK € HasBHICTh Y BANHEHOMY JiSTHHI hopmais-
HO O3HaK JisiHHA, sike nepegdadene KK, ToOTO Bcix THX 00’ €KTUBHHX
1 cy0’eKTMBHHUX O3HAK, IO y BimmoBinHii ctarti OcobmuBoi wactnan KK
XapaKTEepU3yIOTh NEBHUH 3I0YMH. TUM caMUM Y BUNHEHOMY HisIHHI BiJ0-
OpakaeThcsl KpUMiHAIBbHA IPOTHITPABHICTS SIK (popMajibHa 03HAKa 3JI0UMHY,
BCTaHOBJICHOTO 3aKOHOM. SIKIII0 X04a 0 o/{Ha 03HaKa, repeadadeHa B cTar-
Ti Oco0IMBOI YaCTHHY, Y BUNHEHOMY JIisTHHI BifICyTHs, TO 4. 2 cT. 11 KK
3acTocoBaHa OyTu He Moxke. Tak, SIKIIO MpHU 3JT0BXKHBaHHI BIago0 abo
ciyx60BuM cranosumieM (4. 1 ct. 364 KK) BiacyTHs icTOTHA IIKOAa 0X0-
POHIOBaHMM 3aKOHOM IIpaBaM, CBOOOIaM Ta IHTepecaM OKPEMHUX IPOMAISH
a0 JlepKaBHUM YU TPOMAJCHKUM iHTepecaMm, abo iHTepecaM I0pUANIHHX
oci0, 1 BOHO He OyJI0 CIIPSMOBAHO HA 3aMOAISTHHS TAaKOi KO, TO TIOAI0HE
3II0BKMBAaHHA CITy’)KOOBUM CTaHOBHINEM He miamangae mig 4. 2 cr. 11 KK:
y HBOMY HEMa€ OJHi€1 3 000B’SI3KOBUX O3HAK IIOTO CKJIAy 3I0unHYy. Take
TSTHHS 32 CBO€IO IOPUIUYHOIO MPUPOIOIO 1 XapaKTepPOM MPOTUIIPABHOCTI
HAJICKUTh HE /10 3JI0YMHIB, a 0 CIYKOOBHX MPOCTYIKIB.

Jlpyeoro 06086 ‘si3x06010 ymosoro 3acmocysanns u. 2 cm. 11 KK € BU3HaHHS
BYMHEHOTO JISTHHS TaKUM, 110 JIUIIE (opMaibHO MICTUTH Y CO01 O3HAKH -
stHHSA, riependaderoro B KK: yHacniok ycix KOHKpETHHUX 0OCTaBHH BOHO
HE Bi/ANOBiIa€ MaTepiaibHii 03Halli 3T0YMHY — HOTO CyCIibHIN Hebe3neu-
HOCTi. BinmOyBaeTbcst po30iKHICTh MikK 3aKOHOTABUOIO OIIIHKOIO /MUN0BOI
CYCHLUTFHOT HeOE3IEeYHOCTI IIEBHOTO 6140y 37I0YMHHOI MOBEJIHKY 1 HeOe3med-
HICTIO KOHKpemno2o unadKy Takoi nmoBeAinku. JlissHus, nependauene 4. 2
ct. 11 KK, He MicTUTH Ti€l CyCITiIBbHOI HEOE3MEUHOCTI, SIKa € TUIIOBOIO IS
3JI0YUHY, @ TOMY BU3HAETHCS MAIOZHAYHUM: HE 3aIOII0€ LIKOAN OXOPOHIO-
BaHMM 3aKOHOM CYCHITBHUM BiJHOCHHAM a00 3aloitoe iM sIBHO, OYEBHIHO
HE3HAYHY ITKOAY. Y IIbOMY 1 BUPKAETHCS MATO3HAYHICTD JIISTHHS.

Tpemboio yMo6010 3acmoCy8ants po32nidyeanoi Hopmu CIIij1 BBaXKa-
TH Cy0’€KTUBHY XapaKTEPUCTUKY MaJIO3HAUHOTO JisIHHS: BOHO HE TUIBKH
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00’€KTUBHO HE CIIPUYMHUIIO LIKOAY, & U cy0 ‘ekmusno ne 6y710 cnpamosane
HA 3aNn00IAHHA 3HAYHOL, ICMOMHOI WUKOOU.

TinbKY cyKynHicms UX yMOB JIa€ 3MOT'Y BU3HATH JIISTHHS MaJIO3HAYHUM,
TOOTO TaKUM, IO HE € 3JIOYMHOM. Tak, MpaBWIbHO Oy/IM BU3HAHI Mallo-
3HayanMH [ii C., sika, TPaIO0YH TOJIOBHUM OyXTalTEpPOM aKI[iOHEPHOTO
TOBAapUCTBA, BUKOPUCTAJIA CBOE CIY’KOOBE CTAHOBUIIE 1 3@ BiICYTHOCTI
JUPEeKTopa MiapoOua Horo mianuc Ha 38 TIaThKHUX JOPYUCHHSIX, 32 SKH-
MU OaHK IepepaxyBaB KOIITH aKI[IOHEPHOMY TOBAPHCTBY.

Cyn BU3HAB, IO Taki Mii X04a 1 MICTATh Y c001 03HAKH CITY>KO0BOTO
nigpo6nenns (ctT. 366 KK), ane BHAacIiJOK MATO3HAYHOCTI HE € CYCHIJIBHO
HeOe3MeYHNMH, OCKIUIBKY 3/IiMiCHEeH] miaTexi Oynu 000B’I3KOBUMU IS
MIIPUEMCTBA 1 BUTJIMBAJIN 13 3aKOHY Ta JJOTOBIPHHUX MPABOBiAHOCHH. Ma-
TepiaiabHOi 200 1HIIOT IIKOAW MiJIPUEMCTBY UM OKPEMHM I'pOMaJIsTHAM
cnpuarHeHo He Oyio. Ha it mijicrasi cya BU3HaB Mmiqpo0OIeHHs] Majlo3Had-
HHM, TOOTO TaKHUM, IO HE € 3JIOUNHOM.

3nauenus u. 2 cm. 11 KK 0111 nousmms 3104uny nojisieae 6 momy, wo
B0HA KOHKPEMU3y€e MaKy 03HAKY 3M0YUHY, K U020 CYCNIIbHA HeDe3NneuHiCmb,
MUM camum RIOKpecaroyu 020 MamepiaibHy CymHICHb.

§ 3. BiaMiHHiCTB 3JI0YMHY
Bi/l IHIIMX NPAaBONOPYLICHb

1. 3704MH HE € €IMHUM BHJIOM IIPABOTIOPYIICHHs. TOMYy BUHUKAE M-
TaHHS PO MiCIIe 3I0YMHY B CHCTEMI TPAaBONOPYIIEHB, BiIMEKYBaHHS HOTO
BiJl IHIIUX MPaBONIOPYIICHB: aJIMIHICTPATUBHUX, TUCIUILTIHAPHUX, [IH-
BUTbHO-TIPaBOBHUX. Lle MUTaHHS HE TIIBKK TEOPETHYHE: TOW UM 1HIIUI BUI
MIPaBOMOPYLICHHS TSATHE 3a cO00I0 Pi3HY 3a CYBOPICTIO BiINOBIJaIbHICTS,
Ppi3HI 0OMeXEHHs U1 0CO0H, sika Horo BUMHIIA. ToMy ITpaBHIIbHE BU3HA-
YeHHS BUJIy TIPABOTIOPYILIEHHS MA€ iCTOTHE MPAKTUYHE 3HAYCHHST HE TITbKU
JUIsl OXOPOHU CYCHIIBHUX BIHOCHH, a ¥ JJIsl 3aXUCTY TpaB 0ci0, 110 BYH-
HWIN 11 IPaBONOPYLICHHS.

2. AHali3 MOHATTS 3JI0YMHY MTOKA3ye, M0 caMme HOro CycriabHa Hebes-
MEYHICTB, il cmynins PO3KPUBAIOTH COLIANBHY CYTHICTH 3JIOYHHY SIK BUIY
npasornopyueHHs. ToMmy B KpUMiHaJIbHOMY IpaBi OOIPYHTOBAHO BU3HA-
€THCA, IO CaMe CyCIiIbHA HeOE3MEUHICTh € TUM Kpumepiem, SKAi TOBUHEH
OyTH TIOKJIaJICHUH B OCHOBY BiZIME)XYBaHHS 3JIOYMHY BiJ iHIIMX MPABOIO-
pytienb. OiHaK MO0 MUTAHHS, SKUM YAHOM BOHA BUKOHYE ITF0 PO3MEKY-
BaJIbHY (YHKIIIFO, Cepe/l HAyKOBI[iB HEMAE €JTHOCTI.
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IcHyrOTH 1Ba Pi3HHUX MIIXOIM IO BUPINICHHS I[bOro nutaHHs. OHi J10-
CITJTHUKH, BIJIMEKOBYIOUH 3JI0YHH BiJl IHIINX MTPABOIOPYIICHb, BBAXKAIOTH,
110 TUTBKH 3JI0YMH Ma€ CYCHITbHY HeOe3MeUHiCTh, IO 1€ crneyugiuna coyi-
anbHA 61ACMUGICIY TUTHKY 3I04KHY. [HII TpaBONOPYILIEHHS HE € CYCITUIBHO
HeOe3MeuHUMU: IM ITPUTaMaHHA JIUIIE TaKa BIACTHBICTb, SIK CYCRITbHA WKIO-
ausicms. ToOTO BIMOBIAHO IO TaKOi TOYKH 30py M€ MICIE SAKICHA BiJIMiH-
HICTB y COLiaNIbHIN MPUPOI 37I0YMHY Ta 1HILIHUX [IPABONOPYILIEHb — 3JI0YHH
3a CBOEIO TPUPOJIOI0 — I1€ CYCHUILHO HEOE3IEUHE isIHHS, a IHIITUM [TPaBO-
MOPYLLIEHHIM TaKa COLliajIbHA BIIACTUBICTh HE IPUTAMaHHA, — BOHHU € JINILIE
CYCRITbHO WKIONUEUMU, TOOTO 3/1aTHI 3aMI0IIFOBATH IIKOLY OKPEMHUM JepKaB-
HUM, CYCIIUTBHUM, O0COOUCTHM iHTepecaMm. OTKe, BIAMOBIAHO IO BOTO T0-
DIy 37104YMH Ta 1HIII TPAaBONOPYLIEHHS — AKICHO CAMOCmitini BUIH TIPABO-
MOpyLIEHb HE TUIBKH 32 iX 1paso6oto MPUPOIOI0 — 03HAKOIO MPOTHUIPABHOC-
Ti, @ ¥ 32 1X COI[IAJIbHUM 3MICTOM — MAmepiaibHOK 03HAKOK.

[HIMH oM BUXOAUTS 13 €0nocmi coyianvhoi npupoou 6cix npago-
nopyuieHb — ix CycHiJIbHOT HeOe3medHoCTi. ToMy BIAMIHHICTh MiX 3J10-
YUHOM Ta IHIIMMH [TPABOTIOPYIICHHSIMH BH3HAYAETHCS 32 CHIYHEHeM CyC-
miapHOT HeOe3neuHocTi. Cnenudika 3709MHY BUSBISETHCA caMe B Ti/IBH-
LICHOMY CTYIEHI CyCHiJIbHOI HeOE3MEYHOCTI: BiH 3aBXKAU € Oinbul Hehe3-
neunum, HiXK OyIb-siKe HIIE IPaBONOPYIIEHHS. TOMY BIIMIHHICTh 3JI0YHMHY
BiJl IHIIUX TIPaBOMOPYIIEHB TOJIATAE Y KilbKiCHIl, a HEe SKICHIA XapaKTe-
pHUCTHILII.

Takuii orisiy € OLIBII OOTPYHTOBAHUM, OCKIJIBKH Oy/b-SIKE MPaBOIIO-
PYIISHHS 3aIT0/iF0€ TMIKOY (YM MIiCTUTH ITOTPO3Y 3aIOisTHHSI IITKOIH) TIEB-
HUM CYCIUILHUM BigHOcHHaM. lle 1 BU3Ha4Ya€e HOro colianbHy i IPaBoOBY
HIPUPONY AK npasonopyuients. Ane cmynins cycninohoi nebesneunocmi
PI3HUX 6U0i8 NPagoONoOpyuIens € PisHUM, a 37I0YUHH y CUCTEMI IIPAaBOIIOPY-
LmIeHb — HaiOinbm Hebe3neuHi. Lle 3ymMoBIeHO 1 BaxkInBicTIO 00’ €KTA,
MOCSTaHHS HA SKUH BU3HAETHCS 3JI0YMHOM, 1 XapaKTEPOM Ta TSIKKICTIO
IITKOJTH, CTIOCOOOM YUWHEHHS JIiSTHHSI, JOPMOFO i CTyTIeHeM BHHU, MOTHBAMU
1 METOI0, a TAaKOX yCiMa HOTO iHIIMMHU 00’ €KTUBHUMHU 1 Cy0’ €KTUBHUMHU
o3HakamH. Llell BHCHOBOK IMiATBEP/KY€ETHCS MOPIBHSIILHUM aHAIi30M 3710~
YUHIB Ta 1HIIMX MPaBOTOPYIIEHB, 30KpeMa HaWOIbII OMU3BKHUX IO 3710-
YUHIB aIMIHICTPATUBHUX JCIIKTIB.

3. BianoginHo g0 ct. 9 Kogekcy Ykpainu npo ajMiHiCTpaTUBHI MpaBo-
nopymienHs (KnAll) aqmiricTpaTHBHAM MTPaBOTIOPYIIEHHSIM (ITPOCTYITKOM )
BU3HAETHCS MPOTHUIIPABHA, BUHHA (YMHCHA a00 HeoOepeskHa) /st un Oe3i-
SUTBHICTB, SIKA TIOCSTA€E HA TPOMAICHKUI TIOPSIOK, BIACHICTD, IPaBa i CBO-
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0oy rpoMaisiH, Ha BCTAHOBJICHHUH MOPSIIOK YIPABIIHHS 1 32 Ky 3aKOHOM
nepea0aueHo aIMIHICTpaTUBHY BiANOBiAaIbHICTh. Y 4. 2 ¢T. 9 KnAll BcTa-
HOBJICHO, 1110 aIMiHICTpaTHBHA BiIIMOBIabHICTh 33 TPABOMOPYIIIECHHS,
nependaveni nuM Kogekcom, HacTae, SIKIIO 1i IPABOMOPYIIEHHS 32 CBOIM
XapakTepoOM HE TSTHYTb BiJIMOBITHO /10 YAHHOTO 3aKOHO/IABCTBA KPUMiHAJb-
HOI BIAIOBIZAJIHLHOCTI. BUXOAsYM 3 1IbOT0O, MOKHA BHJIUIMTH TaKi O3HAKU
aJIMiHICTPaTUBHOTO MPABOMOPYIIEHHS: 1) MPOTUIPaBHICTH — BOHO MPSIMO
nependadene B KnAll; 2) BUHHICTE — BOHO TOBHHHO OyTH BUMHEHE YMHC-
HO 200 3 HeoOepexHOCTi; 3) BOHO MOCATaE Ha OXOPOHIOBaHI 3aKOHOM
00’ekTH; 4) agMiHICTpaTHBHA KapaHicTh — aJAMIHICTPaTHBHUAM IPaBOIO-
PYULICHHSIM MO)Ke OyTH BU3HAHO TUIBKH TaKe JISHHS, 3a siKe TepeadadeHo
3aX0U aJMIHICTPaTUBHOTO CTATHEHHS. 3aX0laMM aAMiHICTPAaTUBHOIO
CTATHEHHS €: MONEepeIKeHH s ; Tpad; onjaTHe BUIYYEHHS MpeaIMeTa, 1o
€ 3HAPSIAISAM YIUHEHHS a00 Oe3rmocepeHiM 00’ €KTOM aIMiHICTPAaTHBHOTO
[IPaBOINOPYLICHHS, TPOLIEH, OJEP)KaHUX YHACHIJOK YUYMHEHHS aAMiHiCcTpa-
TUBHOTO TIPABOIOPYIICHHS; IT030aBJIECHHS CIELiaTbHOTO MPaBa, HaJaHOTO
JTAHOMY I'POMa/ITHUHY (IIpaBa KepyBaTu TPAHCHOPTHUMHM 3aC00aMu, ITpaBa
MTOJTFOBAaHHS ); BUMPaBHI pOOOTH; afMiHICTPATUBHUN aperT.

[lopiBHAHHS TOHSTH aAMIHICTPaTHBHOTO MPABOIIOPYILIEHHS Ta 37I04YNHY
Jla€ 3MOTY BU3HAUMTH iX 3arajibHi O3HaKH. barato criipHOTO i y Xapakrepi
3ax0/iB BIUTHBY (1Tpad, mo30aBIIeHHS CIIEIiaJbHOTO MpaBa, BUIPaBHI
pobotu y ct. 24 KnAll nepenbayeHi sik 3aX01 aJIMiHICTPATUBHOTO CTST-
HeHHs, a y cT. 51 KK — sk Bunu kpumiHanbsHOro nokapanss). OmHak mo-
PIBHSIHHS OJTM3BKHX 32 XapaKTepoM IisHb aJIMiHiCTPAaTUBHUX TPaBOIIOPY-
LICHb Ta 3JI0YUHIB YiTKO TOKa3ye€ iX BIAMIHHICTb Y crmyneni CyCHiIbHOT
HeOe3MeuHOCTI, a BiIIOBIHO y PI3HOMY CTYIICHI CyBOPOCTI OJJHOMMEHHHX
3aXO0JIiB BILTUBY.

[epr 3a Bee citijt BiJ3HAYUTH, 110 0COOJTMBA BAKIIMBICTh HU3KU 00’ €KTIB,
HaIpUKJIa1, OCHOB HAI[IOHAJILHOI Oe3eKn YKpaiHH, HKHUTTS, 310POB’S JIt0-
JVHHU, BUKJIIOYA€ BU3HAHHS NOCATaHb HA HUX aJMiHICTPaTUBHUMH IPaBO-
nopyumeHHsaMd. ToMy aep>kaBHa 3pajia, BOUBCTBO, TSKKE TiJIECHE YILIKO-
JOKCHHSI MOXYTh BBa)XaTHCS TUIBKH 3j04rMHaMu. [locsiranHs »x Ha 1HIII
00’€KTH, HAIIPUKJIA/ BIACHICTh, IPOMAACHKUHN MOPSAAOK, TOCIOAAPCHKY [ii-
SUTbHICTB, MOXKYTb OyTH SIK 3JIOYMHAMH, TaK 1 aAMiHICTPAaTUBHUMU MPaBO-
nopyureHHsIMA. OJTHAK Y [UX BUMAJKaX iX [IPABOBY MPHUPOAY BU3HAYAIOTH
TSDKKICTB IITKO/TH, HEOE3MEeUHICTh CIToCco0iB, )OpMa i CTYIIiHb BUHU, MOTHBH,
MeTa, MOBTOPHICTh Ta i o3Haku. Hanpukinaz, y ct. 164 KnAll BcraHoB-
JICHO BIJITIOBIIAJIBHICTh 32 3aHATTS I'OCIOMAPCHKOIO MIsUIbHICTIO O3 ep-
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*aBHOI peectpauii abo 0e3 creniaabHOro A03BOJdY (JileH3ii), AKmo ix
oJlepKaHHA TependadeHe 3akoHoM, a y ¢T. 202 KK 11i missHHS BU3HAHO 3110-
YMHOM, SIKILO 1€ OyJ10 OB’ SI3aHO 3 OTPUMAHHIM 0CO0O0I0 JOXOY Y BEJTUKUX
po3mipax. [TopymieHHsT BUMOT 3aKOHO/AaBCTBA MPO Mpalio nepeadadyeHe
B 4. | ct. 41 KnAll sik agMiHicTpaTnBHE paBoNoOpyIIeHHs. SKIO X Take
MIPaBONOPYIICHHS OyIIO 2py6um, TO BOHO € 3II0YMHOM 1 TSATHE 32 00010
KpUMiHAJIBHY BiMOBiAaNbHICT HA TiAcTaBi cT. 172 KK.

§ 4. Knacudikaunis 3;104uHiB

1. 71io knacugixayiero 3104UHI8 pO3YMIEMbCS PO3NOOIL iX HA 2pynu 3a-
JeJCHO 810 Mmo2o uu inwozo kpumepiio. Tak, 3anexHo Big GopMu BUHH
37I0YMHH MOYKHA MTOJUTUTH Ha YMHCHI 1 HEOOEPEKH1; 3aJI€KHO BiJ| CTYTICHS
3aBEpIICHOCTI 3JIOYNHHOI JiSUTBHOCTI — Ha 3aKiH4YeH1 1 He3aKiHYeHi Ta iH.
KoskHa 3 Takux knacudikaniii Moke BUPIIIyBaTH KOHKPETHI 3aBJaHHS,
a TOMY Ma€ 1 TeOpeTUYHe, 1 MpaKTHIHEe 3HAYCHHS (IHB., HAPUKIIa, cT. 13
KK, 1m0 Bu3Hava€e 3aKkiHUeHUH 1 HE3aKiHICHHUHA 3JIOUHHH).

[Ipote po3BUTOK KPUMIHATIBLHOTO MpaBa HUHI HEPO3PUBHO MOB’ I3aHUM
13 3aBJIaHHSM MMODIMOJICHHS 1HAMBIAyaTi3aiii KpUMIHAIBHOT 8i0106i0a1b-
Hocmi [ nOKapaHHs 3anexcHo 8i0 masckocmi znouury. KK 0aratpox nepixasn,
MPUAHATI OCTAaHHIMH POKaMH, Ti€I0 UM HIIOI0 MIpOIo mepeadayaroTh cre-
HiallbHi HOPMU MPO KIacu(iKalliio 3J0YMHIB 3aJeKHO BiJ] iX TSIKKOCTI
(ctymens cycminpHOi HeOe3newnocTi). Lle, nanmpukiran, KK Pociiicpkoi
®denepanii, JlaTii, [cnanii.

2. Came Taka knacudikairis i mictutbes y 4. 1 cr. 12 KK Vkpainwy, sika
BCTaHOBJIIOE, 1110 3aJICKHO B CHIYHEHs MANCKOCMI 3104UUHYU NOOLISAIOMbCS
HA 3M0YUHU HeBeIUKOT MANCKOCHIT, CEPEeOHbOI MANCKOCII, MAICKI Md 0CO-
61160 msicki. 13 3MICTY 1i€T HOPMH MOYKHA 3pOOUTH OIHO3HAYHHUN BUCHO-
BOK IO Te, 1110 3aKOHOZABELb B OCHOBY TaKoi kiacu(ikawii Kinaje mame-
pianvHull KpUTEpi, kUil BinoOpakae BHYTPIIIHIO COLialbHYy CYTHICTb
3JI0YMHIB — CTYIIHb X HEOE3MEYHOCTI JUIsl CYCIUILHUX BiTHOCHH, 0XOPO-
HIOBAaHMX KPUMIHAJIBHUM 3aKOHOM.

Sk 3a3Hauanocs B § 1 mporo po3ainy, Xapakrep i CTYMiHb CYCHIIbHOT
HeOe3MEeYHOCTI, IO BiI0OOPaKAIOTh CTYIIHb TSDKKOCTI 3JI04MHY, BUpaXka-
IOTBCSI B CyKYITHOCT] HOT0 00’ €KTUBHUX 1 Cy0’ €KTHBHHUX O3HAK: BaXJIUBOC-
Ti 00’ €KTa, XapakTepi AisTHHS, CII0co0ax MOro BAMHEHHS, TSHKKOCTI HACIII-
KiB, (hopMi 1 BUIaX BUHH, MOTHBAX 1 MeTi Tomio. Came ToMy Kiacuikaris
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3JI0YMHIB 32 CTYNIEHEM TSKKOCTI € ICTNOMHOI0, YHIBepCalbHo0, TAKOI0, 110
BHU3HAYA€ 3MICT 1 CTPYKTYpY OUTBIIOCTI IHCTUTYTIB KPUMIHAIBHOTO TIPaBa.

[Nopsia 3 MaTepiabHUM KpUTEpieM Kitacudikarlii 3akoHOaBetb y CT. 12
KK nepenbauae i i ghopmanvruil Kpurepiii — MEeBHUN BUJ 1 PO3MIp TO-
KapaHHsI, TUIIOBHH, TAKUH, 1110 HANITOBHIIIIE BiIOOpaKae TSHKKICTh KOHKPET-
HOI Tpymnu (karteropii) 3mounHiB. Tak, U 3104UHi8 HegenuKoi mANCKOCHI
3aKOH Tependayac sik TpaHUYHUN KpUTEPii MOKapaHHs y BUI MO30aBIeHHS
BOJII HA CTPOK HE OLIIbIIe ABOX POKIB YH iHIIE, OiIBII M’ SIKE TTOKapaHHS;
TUTSL 3104UHI6 CepeOHbOI mAdCKOCmI — TTOKapaHHs Y BU1 TI030aBICHHS BOJII
Ha CTPOK He OUIbINE IT’SITH POKIB; ISl MSANCKUX 3104YUHIE — TIOKApAHHS
y BH/II 11030aBJICHHS BOJII Ha CTPOK HE OLIbIIE AECATU POKIB, a JJIs 0COo-
01180 MmANCKUX — TIOKapaHHs y BUA1 T030aBIEHHS BOJI HAa CTPOK TIOHAT
JIECSITh POKIB 200 JIOBIYHE 11030aBICHHS BOJII.

HasBHiCTh y 3aKOHI HE TUIBKH MaTepiajbHOTO, a i (HOPMaIbHOTO KpH-
TEpiiB MOSICHIOETHCSI TUM, 110 CaMe MOKapaHHs, nepeadaueHe y caHkmil
koHkpetHoi ctarTi KK, € Tieto miporo, sika HalO1Ib1I TOBHO BUPAXKAE CTY-
iHb CYCHIJILHOT HEOE3MEYHOCTI 3JI04MHIB, J1a€ 3MOI'Y PO3MEKYBATH iX 3a
TSOKKICTIO 1 BU3HAYMTH X Pi3HI MpaBoBi Hachiaku. Lle sk 103Bosse 3aK0HO-
JaBIIo 00’ €THATH B OJHY KaTeropito OJIM3bKi 3a CTYNEHEM CYyCHiIbHOT He-
0e3MeYHOCTI 3I0YNHY 1 BA3HAYUTH THIIOBY CAHKIIIFO — BHJI 1 PO3MIp MOKa-
paHHsL, 110 € MOKA3HUKOM JJIsI IEBHO epynu 37I04MHIB, SIKI HAJIEXKATh /10 Of-
Hiei kareropii. [Ipu npoMy 3704MHH, 1O HAJIEXKATh [0 OJIHI€T KaTeropii, mo-
BHMHHI MaTH CaHKIIi, MiHIMaJbHI 1 MAKCUMaJIbHI PO3MIpH SKUX 0OMEXKEeH1
paMkaMu munoeoi canxyii, 3a3Ha4eHoi y cT. 12 KK. Tak, 3 omisany Ha 4. 3
cT. 12 KK THIIOBOIO CAaHKIIEIO IS 3104UHIE CePeOHbOi MANCKOCTI € TIOKa-
paHHsA y BH/Ii T030aBJICHHS BOJI HAa CTPOK HE OUThII 1T’ sITH poKiB. Lle o3Havae,
110 /IO Ii€T KaTeropii HaJle)kKaTUMYTh Pi3HI BUAM 3JI0YMHIB, y CAHKITISAX STKUX
no30aBieHHs BOJI HE MEpeBUILyE 1T’ ATH pokiB. Lle, Hanpukiaz, i ymucHe
BOMBCTBO, BUNHEHE B CTaHI CHIIBLHOTO JIyIIeBHOTO XBrIIoBaHHS (cT. 116 KK),
i rpabixk (4. 1 ct. 186 KK), i omepxanns xabapa (4. 1 ct. 368 KK).

3. Becranosnena y ct. 12 KK knacudikauis Ha 4OTHpH Kareropii 3J10-
YHHIB KOHKPETHO BiOOPaXKaeThes B iHCTUTYTaxX 3aranbHoi Ta OcobauBoi
gactuH KK. IIpu npomy 4iTKO BUSIBIS€THCS MO3ULIS 3aKOHOAABLS HA 3a-
CTOCYBaHHSI MMUJIbIOBUX iHCTUTYTIB JI0 OCi0, 1110 BYMHUIIN 3II0YMHU HEBEIIU-
Koi abo cepennHbOi THKKOCTI. Tak, TOTyBaHHS JI0 3II0YMHY HEBEITUKOI TSHKKO-
CTi B3araii He TATHE 3a 00010 KpUMIHAIBHOI BiIMOBiANBHOCTI (4. 2 cT. 14
KK); MOxxHBiCTh 3BUTLHEHHS BiJl KPUMIHAJIBHOT BiJIIOBIAaIbHOCTI TIOB’sI-
3Y€ThCS 3 YYUHCHHSIM 3JIOYMHIB HEBEIMKOT a00 cepeJHbOT TSIKKOCTI
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(ctarti 45-48 KK). 3BiIbHEHHS BiJl IOKapaHHS TAK0XX MOXJIMBO TUIBKU
IIpY BUMHEHHI 3JI0YMHIB HEBEJIUKO] 1 cepeHbo1 TshKKOCTI (4. 4 c1. 74 KK
Ta iH.).

o crocyeTbes TKKUX a00 0COONMBO TSHKKHX 3J0YMHIB, TO 3 HUIMH
3aKOH IOB’s13y€ HAMOUIBII CYyBOP1 HACHIIKH, TaKi, HATIPUKIA, TK MOXIIH-
BiCTb MPU3HAYEHHS 32 0COOIMBO TSHKKHUH 3JI0YMH IOBIYHOTO 11030aBICHHS
Boi (cT. 64 KK) un npu3HadeHHs TaKOro T0JaTKOBOTO MOKapaHHsI, SIK MO-
30aBJICHHS CTENiaIbHOTO 3BaHHS, PaHTy, YUHY a00 KBasi(hikaiiHOTO Kia-
cy (ct. 54 KK). Kondickamis maiiHa Moke OyTH 3aCTOCOBaHa JHUIIE 3a
TSDKKI Ta 0c00MMBO TKKi Kopuciusi 3nounnH (c1. 59 KK). Haii6inbm tpu-
BaJIi CTPOKH JJABHOCTI, IOTAIICHHS CYJIMMOCTI BCTAHOBITIOIOTHCS Came JJIst
TSDKKHAX Ta 0COOJIMBO TSHKKUX 3ounHIB (cTarTi 49, 80, 89 KK) Tomro.

BcranoBneny B ct. 12 KK knacugikaniro 37104nHIB BinoOpaxeHO
i y Hopmax OcobnuBoi gactian KK: y 6ararbox cTarTsax ydMHEHHS TSHKKO-
TO 9M 0COOJIHMBO TSHKKOTO 3JI0YMHY BHUCTYIIAE SIK OCHOBHA 200 KBamiiKyro-
4a o3Haka. Hanmpuknan, 3a3ganeriap He o0ilsiHE TPUXOBYBaHHS 3704YMHIB
KapaeThbes SIK CAMOCTIHHU 3JI0YHH, SIKIIO BOHO TTOB’SI3aHO 3 IPUXOBYBAH-
HSAM TSKKOTO 9M 0COONMMBO TsKKOTO 31049nHYy (cT. 396 KK); cTBOpeHHs
3JI0YMHHOT opraHizalii nepeabavae Taky oOOB’SI3KOBY O3HAKY, K METa
BUMHEHHS TSKKOTO YU 0COONMBO TsHKKOTO 3710umHy (4. 1 ct. 255 KK).
VY u.2cr. 383 i4. 2 ct. 384 KK kBaumiikyto40r0 03HaKOIO BU3HAETHCS BUH-
HEHHS IUX 3JI0YMHIB, SKIIO BOHU MOEAHAHI 3 0OBUHYBauYEHHSM 0COOHU
y BUYMHEHHI TSKKOTO 200 0COOJIMBO TSKKOTO 3JI0UYHHY.

KoHTpoJsbHi 3aniuTanHs

Ilo Take 3104nH?

SIke BU3HAYEHHS 3JI04MHY mepeadadeHe y KK?

SIki 000B’s13KOB1 03HAKH 3JIOUMHY BCTAHOBIIOE 3aKOH?

[ITo o3Hauae cycmiabHa HEOC3MEYHICTh K MaTepiaibHa O3HAKa

3JI04MHY?

Sxuit 3MicT IPOTUTIPABHOCTI K (POPMAITBFHOI O3HAKH 3JI0YHHY?

Ilo Take mMallo3HAYHE AiSTHHS?

7. Slkuit kpuTepiii BiiMeKyBaHHs 3JI04MHY BiJl IHIIKX PABONOPY-
eHb?

8. Sky xiacuikaniro 3mounHiB nependadae cr. 12 KK? o € xpu-
TepieM Takoi kimacudikarii?

9. SIxe 3Ha4eHHS Ma€ KIacr(iKaIlis 3TI0YMHIB 32 CTYTICHEM X TSK-

KoCTi?

bl

AN
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Po3aia VI

Cxkiaz 3JI04MHY

§ 1. IloHATTH i 3HAYEHHA CKJIALY 3JT0YHHY

1. Cxnao 310uuny — ye CyKynHicmos 6CIAaHOBIEHUX Y KPUMIHATLHOMY
3AKOHI IOPUOUYHUX O3HAK (00 €KMUBHUX [ CYO EKMUBHUX), U0 BUHAYAIONDb
VuuHeHe CYCninibHo Hebe3neune OisHHsA K 3104uHHe. 3 TIbOT0 BU3HAYCHHS
BUIUIMBAE, 1[0 BU3HAHHS TOTO YH 1HILIOTO CYCIiIbHO HEOE3MEYHOTO AisTHHS
3JI0Y4MHOM € BHKJIIOYHUM NPaBOM 3aKOHOAABISI, TOOTO BepxoBHoi Panu
VYkpainu. Came TyT peai3yeThesi IPUHLNIL HeMAE 310YUHY 6e3 6KaA3i6KU Ha
me 6 KpUMIHATbHOMY 3aKOHI. Y UAHHOMY 3aKOHOJABCTBI MICTUTHCS BU-
YEepITHU MepelliK THX CYCHUIbHO HeOe3MEeUHUX JIisiHb, 1110 HUHI BU3HAYEHI
K 3104rHH1. OTXKe, 17151 TOTo 00 Oyab-SKe CYCIJIbHO HEOe3MeuHe AisTHHS,
110 TPAIUISETHCS B peabHOMY JKUTTI, Ha0YJI0 CTaTyCy 3JI0YHHY, HEOOXiTHO,
100 JiSIHHS JaHOTO BUY OyJIM BU3HAUCHI 3aKOHOABIEM SIK 3JI0YMHHI.
Tinbku 32 BANHEHHS TAKUX CYCMTBHO HEOE3MEeUHHX AisTHb 0c00a MOXKe Oy TH
MPUTATHYTA 10 KPUMiHAIBHOI BIINOBIANBHOCTI Ta 1l MOXke OyTy mpHu3Ha-
YeHe KpuMiHaJIbHe TIOKapaHHs. BifcTy B i€l BUMOTH Ha IPAKTHUIL MOXKe
MPU3BECTH JI0 CEPHO3HUX MOPYIICHb 3aKOHHOCTI Ta 0OMEKEHHS TpaB Ipo-
MaJIsH.

2. TinbKu 3aKOHOZABEIb Y HOPMax 3aKOHY 3a JOIOMOTO0 3aKPillJICHHS
BiJINOBITHUX 00’ €KTUBHUX 1 Cy0’ €KTUBHUX O3HAK BH3HAYAE, SIKi 3 YUHHEHUX
CYCIUTbHO HeOe3MeYHrX isHb € 31ounHamu. [Ipraomy BiH He B 3M03i (Ta
i y IbOMY HEMa€e HEOOX1IHOCTi) BUIUINTH 1 HOPMAaTHBHO 3aKPIIUTH BCIO
CYKYIIHICTb 03HaK KOHKPETHOTI'O 3JI04MHY. Bynb-sSKuil KOHKpETHUH 37104UH
(YOMBCTBO, KpafikKa, XyTiraHCcTBO) Mae 6e31id o3Hak. Yumaio 3 HUX y3a-
raiii 0e3rnocepeIHbO He CTOCYIOTHCS BUPIIIEHHS TUTAHHS MPO 3II0YUHHICTh
1 KapaHicTh AistHHS. Tomy 3axkoHooaseysb 3 ycici CyKynHocmi 03HAK, Wo
Xapaxkmepusyroms Mot 4y IHWULl 310YUH, BUOLIAE HAUOLILI BAJCIUBIE, 3HA-
Yyl ma HatuoinLw MUnoei, wo 0OHAKO80 NPUMAMANHI 6CIM 3N0YUHAM Od-
HO20 8UOY.

Otxe, 00CAT 03HAK, 110 XapAKTEPH3YIOTh KOHKPETHO BUMHEHUH 3I0UYHH,
3HAYHO IIUPLIE 32 00CAT TUX IOPUOUUHO ZHAUYIUX O3HAK, IO BU3HAYAIOTH
CycHiibHO HeOe3MeyHi TisTHHS TEBHOTO BUY K 3J04MHHI. BogHOUac crimas
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37I0YMHY BHUCTYHAE 1 K OUIBII IIMPOKE MOHATTA, OO BiH MICTUTH XapakTe-
PHUCTHKY HE OJJHOTO KOHKPETHOTO 3JI0YHHY, & BCIX 3JIOYHMHIB JJAHOTO BHIY.
Tomy mpu BCTaHOBJIEHHI O3HAK CKJIaAy B KOHKPETHO BUMHEHOMY 3JI0YHMHI
Tpeba UTH He IUIIXOM iX OTOTOKHEHHS, a Yepe3 IX BUSIBIICHHS Y BUNHEHOMY
JUSTHHI 1 31CTaBJICHHS 3 O3HAKaMU (€JICMEHTAMH ) BUIOBOTO IMOHSTTS CKIIATy
3II0YMHY, 3aKPIICHOTO Y KPUMIHAIIEHOMY 3aKOHi.

DopMyII0I0UN 03HAKU KOHKPETHOTO CKIIAAy 3JI0YMHY, 3aKOHOIABEIb
3aBKIM BUXOIUTH 3 THX, 3aKPIIUIEHUX y HOpMax 3aranbHoi yacTuan KK,
O3HAK 3JI0YHMHY, 1110 MAIOTh 3arajbHUN XapaKkTep 1 BXOAATH 0 CKiIaxy Oyib-
SIKOTO KOHKPETHO BUMHEHOTO 3J04MHYy. Hanpukian, npu nbomMy 3aBxan
BPaxoBYIOThCs 3aKpituieHi y crartsx 18, 19122 KK Bumoru, 1110 ¢TaBisITh-
Cs1 JTO 3araJIbHOTO CY0’ €KTa 310unHY ((pi3ndHa, OcyaHa 0c00a, siKa ocsria
BHM3HAUEHOTO B 3aKOHI BiKy). ToMy Bie MpH KOHCTPYIOBAaHHI KOHKPETHHX
KPUMIiHAJIBHO-IIPABOBUX HOPM HEMa€e HEOOXiTHOCTI 11opa3y BKazyBaTH Ha
BHUMOTH, 1110 CTOCYIOThCSI 3arajbHOi XapaKTePUCTHKH Cy0’ €KTa 3JI04YHHY.
Came Tak Hemae HeoOximHOCTI y KoxkHiN crarTi KK poskpuatu 3micT
YMHCIY 1 HE0OEPEeKHOCT1, OCKITBKH 3MICT ITUX MOHATH 3aKPITUIEHO y CTaT-
Tsix 24 125 KK.

Haiivacrimie B KOHKpeTHiH KpUMiHAIBbHO-TIPaBOBIH HOPMi 3aKOHOAABEIb
HaMOLIBII TOBHO 3aKPIILIFOE O3HAKK 00’ €KTUBHOI cTopoHH. Lle BUKInKaHo
THUM, 1[0 BOHU B OUTBIIIOCTI BUTIA/IKIB IHAMBITyalbHI 1 TpUTaMaHHI TUTBKA
UM 3JI0YHHAM.

Cuin MatH Ha yBasi i Te, 110 B KpUMIHATBHO-TIPABOBIi HOpMi 3a3Ha4YeH1
O3HAKH 3aKPIIUTIOIOTHCS 3 YPAXyBaHHAM 0ill 6UKOHABYSL 6 3AKIHYEHOMY 310~
yyuni. BinoOpakaTy K y KOHKpETHIH HOpMi 0COOMHMBOCTI IIMX 3JI0YMHIB 3 ypa-
XyBaHHSM CTaJiil YIMHEHHS 3JI0YMHY 1 PI3HOI POl y HbOMY BCIX CIiBydac-
HUKIB HeMa€e He0OXiAHOCTI, OCKLIBKH I1i 0COOIMBOCTI, y CBOIO Yepry, MarOTh
3arajJbHUHN, TUTIOBUH [UIsl BCIX 3JI0YMHIB XapakTep i TOMY BOHHU 3aKpillieHi
B cTarTax 13—16, a Takox y crartsax 26—28 3aranpHoi yactuau KK.

Taxum yunom, y HOpMax 3a2anvbHoi YacmMuHyu MiCMAmMvCa MinbKu mi
00’ eKmusHi i Y0’ eKMuUeHi 03HAKU CKIA0Y, WO NPUMAMAHHI 8CIM 3NOYUHAM
yuy bacamvom 3 Hux. CaMe 11 03HAKH B IIOETHAHHI 3 03HAKaMH, OITUCAHUMHU
B KOHKpeTHUX HopMax OcoOnusoi yactuau KK, i yrBoprooTh ckiiag KoH-
KPETHO BUYNHEHOTO 3JI0UKHY.

3. BaxxsiBo Bi3HAYMTH U Te, MO CKIIAJ 3JI0YMHY — II€ PEalbHO ic-
HyI04a CUCTEeMa O3HaK, a He IUIiA JIIOACHKOI (haHTa3ii uu MpoCTO BUraIKa.
A sKIIo 11e 00’ €KTUBHA PeabHICTb, TO 11 MOXKHA Mi3HATH i BUKOPUCTATH
B NIPaKTHYHIN JTiSUTLHOCTI.
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3BUYaiiHO, KO MU TOBOPHMO, 1[0 BC1 0O3HAKHU OYIb-SIKOTO CKJIaay
BKJIIOYEHI B TOM YM IHIINH KPUMiHAJIBHUN 3aKOH, TO TIPUA IbOMY BPaxoBy-
€THCS, IO 11i 03HAKW 30BHI HE 3aBX/IM OYEBHIHI, 00 BOHU MEBHOIO MipOIO
(dbopmaizoBaHi, i y caMOMy TEKCTi 3aKOHY MOXKYTh 3a3HauaTucCs K Oe3Mo-
CepeqHbO, TaK i Yyepe3 CUCTeMY IOPHINYHUX MOHATH 1 KaTeropiil.

Hanpuknan, y ct. 185 KK mocuth 1oxmaHo 3aKpirieHi O3HAKH CKIIaTy
KPaJKKH SIK TAEMHOTO BUKPAJICHHSI 4y>KOro MaliHa. TyT BU3HAYCHO TIPE/I-
MeT TocATaHHs (dy»Ke MaifHO), OIIMCaHO XapakTep Aii (TaeMHe BUKPAICHHS),
ajie HiY0To He CKa3aHo Mo Cy0’ €KTa 3I04YNHY, ()OPMY BHHH Ta 1HII 03HAKH
LBOTO CKJIaxy. YCi i 03HaKK MArOTh 3arajbHUI XapakTep i ToMy 3aKpiruie-
Hi B HopMax 3aranbsHoi yactuHu KK, 1o sxux i Tpeda 3Beprarucs. Hampu-
KJaj, 31 3micty crareii 18, 19 Ta 22 KK BumnmBae, 1o cy0’ €KTOM KpaaiKKi
MoOXe OyTH JIMIIe OcyaHa 0co0a, sKa A0CsIIa YOTUPHAISTUPIYHOTO BIKY.
[MopiBHsIbHUI e aHami3 crareii 24 Ta 185 KK cBiguuth npo Te, 1110 Kpa-
TKKa SIK JIISTHHS, CBiIOME 1 ITiJTecTIpsIMOBaHe Ha OJIepKaHHS HAKUBH, MOXKE
OyTH BUMHEHA JIUIIIE 3 PSIMUM yMHCJIOM. BUBYaro4uu Miciie po3rairyBaHHs
cT. 185 y cucremi OcobmuBoi wactuau KK (pozain VI «3nounan npotu
BJIACHOCTI»), CJIi/T 3p0OUTH BUCHOBOK TIPO T€, 1[0 00’ €KTOM KPaJIiXKKH € Bif-
HOCHHH BJIACHOCTI.

4. Cxyian 3M09rMHy HEOOXiTHO BiAMEKOBYBATH BiJl CAMOTO 3JI0UHHY,
OCKUJIBKY BOHU He 30i2arombcs 0OOUH 3 OOHUM, d MIAbKU CRIBEIOHOCAMbCA
Midic cobor sK asuue (KOHKPEeMHULL 3104UH) Ma I0pUOUdHe NOHAMMSL NPO
Hb020 (CKIAO KOHKPEeMHO20 Uy 3104uHy). 3M0YUH — 11¢ KOHKPETHE CyC-
MiTspHO HeOe3neuHe AisTHHS (HanmpuKIiIa, Kpaaikka BUMHEHA TPOMaJISTHH-
HoM . 17 ciunst 2008 p. 3 marazuny cena Kynukn), BanHeHe y NEBHHUX 00-
CTAHOBIII, Yaci Ta MiCIIi, 110 BiIPI3HAETHCS 0€3J11U90 0COOTMBOCTEH Bij
YCiX IHIITNX 3JI0YMHIB JAHOTO BULY (HATIPUKIIA/I, YIMHEHE BIEPIIE, IUITXOM
00MaHy yCyHYTO OXOPOHY, 3alIOPH 3HHUILEH] IISXOM 3JI0MY TOIIO).

Cxnao sice 3104UHY A615€ COO0I0 OPpUOUUHE NOHAMMS NPO 3N0YUHU
negrnoeo eudy (CKIaa Kpaai>Kku, BOWBCTBA, 3TBAJITYBaHHs, Tpabexy Ta iH.),
y sIKOMY 00’e/THaHi iX HalOIIbII ICTOTHI, TUTIOBI Ta YHIBepCaJIbHI O3HAKH.
Tomy, HampuKiIaa, KpaaiKKi, BAMHEHI PISHUMH 0CO0aMH, 3aBXK/IU TI€I0 YU
IHIIIOIO MipOTO BiJPi3HAIOTHCS OHA Bifl OJJHOI CBOIMHU OCOOIIMBOCTSIMH, aJie
CKJIaJIU IIMX KPaJli’KOK TOTOXHI, OJTHAKOBI.

Buxopsiuu 3 11b0T0, MOYKHA 3pOOUTH BUCHOBOK IIPO T€, IO 00CST 03HAK
3IIOYMHY 1 CKIJIAJy 3JI0YMHY Pi3HHAN. 3 OAHOTO OOKY, 0OCST 03HAK 3JII0UYUHY
LIMPUIMH 32 00CAT 03HAK CKIIAAy 3I0YHHY, OCKUTBKH OCTaHHIN MICTUTB JINIIIE
HaNOIBII 3arajbHi, TUII30BaHi, TOOTO MPUTaAMaHH] BCIM 3JI0YMHAM JIaHOTO
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BUJIY, O3HAKH. 3 IPYTroro OOKY, CKJIaJ1 3JI0YUHY IIUPIINI 32 KOXKHUI KOHKPET-
HUH 37I09WH, OCKUIBKH BiH MICTHTHh O3HAKH HE OJHOTO KOHKPETHOTO 3JI0-
YHHY, a BCIX 3JIOYHHIB TaHOTO BU]TY.

5. TTopsixa 31 ckJIaOM KOHKPETHOTO 3JI0YMHY B TEOPil KPUMIHAIBHOTO
IpaBa BUAUISAIOTH 3arajibHe MOHSTTS CKJIaay 3JI04MHY. BueHHsI Ipo 3araib-
HE TOHATTS CKJIaTy 3JI0YHHY I'PYHTYEThCS HA TEOPETHYHOMY y3araibHEeHHI
BCiX TUMI30BaHUX O3HAK, TPUTAMAHHUX yCili CyKYITHOCTI CKJIa/liB KOHKpET-
Hux 3mounHiB. OTXKe, [1e HEe 3aKOHO/IABYE, a meopemuyne noHamms. Y HbO-
My y3araJlbHeHO O3HAaKH, II[0 XapaKTepHu3yIoTh 00 €KTHBHI i Cy0’ €KTHUBHI
O3HAKU BCIX CKJIAJIB 3JIOUUHIB, Iepe10aYeHUX YHHHAM KPUMIiHAJIbHUM 3a-
KOHOJIABCTBOM.

Pi3zHNM € mpakTHyHe MpU3HAUYEHHS TIOHATH 3aralIbHOTO i KOHKPETHOTO
CKJIaJIiB 3JI0YHHIB. 3arajibHe MOHSTTS CKJIaJy 3JIOUUHY K HayKOBa a0CTpak-
IIist € 3ac000M MMi3HAHHS KOHKPETHUX CKJIaIiB, MICTUTh PEKOMEHAITIT 3 iX
KOHCTPYIOBaHHSI, JTa€ 3MOTY 3/IIHCHIOBATH iX HAyKOBY Kiacudikariiro. Kon-
KPETHHIA K€ CKJIaJ] 3JI0Y4MHY MIiCTUTh yC1 OMKCaHi B 3aKOHI 03HAKH MTEBHOTO
BH/Ly 37104MHIB. TOMY BCTAaHOBJICHHS IIMX O3HAK y CYCIIIBHO HEOC3ECUHMX
TisTX 0COOM CBITYUTH PO TE, 10 BOHA BUYNHUIIA 3TTOUHH.

6. BuknaseHe 103BoJIsi€ 3pOOUTH TaKi BaXKJIMBI BUCHOBKHU:

— CKJIaJ 3JI0YMHY SBIIsIE COO0I0 MEBHY CYKYIMHICTh 00’ €KTUBHUX
1 Cy0’€eKTUBHUX O3HAK, IO XapaKTePU3yIOTh KOHKPETHE CYCHIbHO HEeOe3-
MeYHe JISHHS K 3JI0Y4UHHE;

— TUJIBKHU B KPUMIHAJIbHOMY 3aKOHI BCTAHOBJIFOETHCS CYKYITHICTh 3a3Ha-
YEHHUX O3HAK;

— MepelTiK CKIIaJIiB 3JIOUUHIB, Mepe10aYCHUX 3aKOHOM, € BUYCPITHUM;

— TUTBKH Yy CKJIaJli 37I0YMHY BH3HAYAIOTHCS XapakTep Ta o0csT BijIo-
BITAQJIGHOCTI 32 BUNHECHUNA 3JI0YMH.

7. Y Haylli KpUMIHAILHOTO MIPaBa BUCHHS PO CKJIAJ 3JIOUUHY TOCi1ae
ocobnuBe micte. Lle mosicHIOETbCs SIK HOTO 3HAYYIIICTIO JJIsl BUPIIICHHS
MMUTaHb [P0 3IIOYNHHICTH 1 HE3IIOUNHHICTH JisTHHS, TIPAaBMIIBHOT KBauTi(hika-
11ii CKOEHOTO 1 TOYHOTO 3aCTOCYBAHHS 3aKOHY, TaK 1 THM, 110 B paMKaX CaMo-
TO BUCHHSI TIPO CKJIAJ 3JI0YMHY BUBYAIOTHCS 1 PO3BUBAIOTHCS BCI OCHOBHI
IHCTHTYTH KPUMIHAIIEHOTO TIPaBa.

Bigmosigao 1o 4. 1 ct. 2 KK mifcTaBoro KpuMiHaIbHOI BiAOBIIAIb-
HOCTI € BUMHEHHS 0CO00I0 CYCITIJIbHO HEOE3IEUHOI0 TIsTHHS, SIKE MICTHTh
y co0i ckmaj 310uuHy, rependadeHoro nuM Komekcom. Y miit HOpwmi Bif-
OWUTO HaBaKNIMBIIIE 3HAYECHHSI CKIIAy 3JI0YMHY JUIS 3aKOHHOCTI i 00TpyH-
TOBAHOCTI KpUMIHAJIBHOT BiIIIOBINATHFHOCTI: TUTBKU CyKYITHICTB YCIX Tepe-
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0adeHNX 3aKOHOM O3HAaK CKJIaay 3710uuHy (i HisIKi iHIIT 0OCTaBHHHU) MOXKe
OyTH MiACTaBOIO KPUMIHAIBHOI BIAMOBINATBHOCTI. TakuUM YMHOM, CKIa0
3MOYUHY € EOUHOI [ OOCMAMHBOK NIOCMABOI0 KPUMIHATbHOT 8i0N0610AIb-
HOCmi: BCTAHOBJICHHS HOTO 03HAK Y KOHKPETHOMY CYCIIJIBHO HEOe3MeuHo-
My JAisIHHI 0COOM O3HAuae, 110 € BCe HEOOXIIHE [Tl KPUMIiHAIBHOI BiIIO-
BITAJIBHOCTI.

Tum caMuM cKJ1aj 37I0YMHY BU3HAYA€ 1 ME¥Ki pO3CIIiIyBaHHS, OCKilb-
KU OCHOBHUM 3aBIaHHSIM CJIIJICTBA 1 € BCTAHOBJICHHS 00’ €KTUBHHUX 1 CY0’ €K-
TUBHMX O3HAK CKJIa1y 3JI0YHHY.

BaxxnuBe 3HaueHHS CKJIaay 3704YMHY BHABIISIETHCS 1 B TOMY, IO BiH Ja€
3MOTY 3/1IHCHHUTH, TIO-TIEPIIIE, YiTKE PO3MEKYBaHHS MK 3JI0YMHOM 1 IPO-
CTYTIKOM, TOOTO HE3JIOYMHHUM CYCIIIJILHO HEOS3MEUHUM JTiISTHHSIM; TTO-J[PYTe,
BiIME)KYBAaTH OJIMH 3JI0YMH BiJ OyIb-sIKOTO 1HIIOTO (HApPUKIal, KpaliKKy
BiJ1 rpa0esKy, 3IOBKUBAHHS BJ1a 1010 200 CIy)K00BUM CTAaHOBHILIEM BiJl TIepe-
BHIIICHHS BJIad 200 CITy>KOOBUX ITOBHOBAYKEHB ).

Y 3akoHOAABYIN MPAKTHUI 32 JOMOMOTOIO CKJIaly 31I0YMHY TPOBOANUTH-
csl KpuMiHaJi3alis (JeKpUMiHai3allis) CyCliJIbHO HEOe3MeUHHUX JIisHb.
Tomy cknaz 37104HHY, SIK 1 BUCHHS PO HBOTO, YTBOPIOE TOH IHCTPYMEHT, 3a
JIOTIOMOTOIO SIKOTO 3aKOHO/ABelb 1 3A1HCHIOE KPUMiHAIBHY MOJITHKY B Ta-
Ty3i KpuMiHaTi3ail isHb.

§ 2. EnemeHTH Ta 03HAKH CKJIALY 3JI0YHHY

1. Y koXHOMY CKJIaJi 3MOYMHY MPUHHATO BUAUISTH HOTO €JIeMEHTH,
a came: 00’ €KT 3JI0YHMHY, 00’ €EKTHBHY CTOPOHY 3JI0YHHY (1X CyKYyIHICTh Ha-
3WBAIOTh 00 €KTUBHUMH O3HAKAMH CKIIAAY), CyO €KT Ta CyO €KTUBHY CTO-
POHY 3710YMHY (BOHH B CYKYITHOCTi IMEHYIOTBCSI Cy0’ €KTUBHUMH O3HAKaMHU
ckJaty). Y CBOiH €JHOCTI I1i 00’ €KTUBHI 1 Cy0’€KTUBHI 03HAKU i YTBOPIOIOTh
CKJIaJ] 37I04YHHY.

06 ’exm 3104uHy — 1€ T€, Ha 10 3aBXK/IU MOCSTAE 3JI0YMH 1 YOMY BiH
3aBIKAM 3aI0iF0€ NeBHY IIKOY. Lle Ti cycijibHi BiTHOCHHH, 110 OXOPOHSI-
I0THCSI KPUMiHAJIbHUM 3aKOHOM.

06 ’exkmuena cmopona — 1ie 30BHIIIHS CTOPOHA JisIHHS, SIKa BUpaKa-
€ThCS y BUMHEHHI TIepe10aueHOro 3aKOHOM JisiHHs (11 i Oe3/1sUIbHOCTI),
L0 3aM0iI0€ YK CTBOPIOE 3arPO3y 3aMOAISIHHS IIKOAU 00’ €KTY 3JI0YHHY.

O00B’s13k0BUMH (HEOOX1AHUMH) O3HAKaMH 00’ €KTMBHOI CTOPOHH SIK
€JIEMEHTY CKJIaJy BUCTYIAIOTh JisTHHS (i1 M O6e3isIbHICTD), CYyCHIBHO

89



Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

HeOe3MeyHi HaCIiK! Ta MPUYUHHKH 3B’ s130K. ToMy B 37104HMHAX 3 TaK 3Ba-
HUM MaTepiadbHUM CKJIaJIOM Ma€ OyTH BCTAHOBIICHUI MPUYUHHIN 3B’ 30K
MiX fiero (0e3MisuTbHICTIO) 1 CYCTIUIBHO HEeOe3MeYHNM HACTIIKOM, 10 Ha-
CTaB.

Cy0 ’exm 3104uny — 11€ 0¢00a, sika BUMHSIE 3104KH. 3rijHo 31 cT. 18 KK
cy0’ekToM 3709HHY € (hi3mdHa ocyaHa 0co0a, sika BUMHMIIA 3I0YMH Y Billi,
3 siKOro BiAmoBigHO 110 mboro KK mMoke HacTaBatu KpuMiHalIbHA BiIIOBI-
JAJTbHICTb.

Tomy topuanyHi 0cobu (TiAIpHEMCTBA, OpraHi3allii, ycTaHOBH, TTOJi-
TUYHI TapTii, TpOMaJChKi Opratizaiii ToIo) He MOXYThb OyTH Cy0’eKTamMu
3JI04MHIB. HenpuiycTMO0 € KOJeKTUBHA BiINOBIIAIbHICTh 32 BUMHEHI
OKpEeMHMH 0c00aMHM 37I0UHHH.

Binnosigno 1o ct. 19 KK cy6’ekToM 37104MHY MOXKE OyTH TUTBKH 0CY0-
Ha ocoba, TOOTO Taka, sika ImiJ 4yac yunHeHHs rnependadeHoro KK misaas
MOTJIa yCBiZOMITIOBATH CBOI /il (0€3MisTBHICTE) 1 KepyBaTH HUMHU. ToMy
oco0a, siKa TiJ] 9Yac yYUHEHHsI CyCIIUIbHO He0e3MeuHOro AisTHHs epelyBaia
B CTaHI HEOCYHOCTI, TOOTO HE MOIJIa YCBIIOMJIIOBATH CBOI il (Oe3/1isib-
HiCTh) 200 KepyBaTl HUMHU BHACHIIOK XPOHIYHOI ICHXIYHOT XBOPOOH, THM-
4acOBOTO PO3JIaly MCUXIYHOI IisSUTBHOCTI, HEAOYMCTBa a00 1HIIIOTO XBOPOO-
JUBOTO cTany ncuxiku (4. 2 cr. 19 KK), He mijuisirae kpuMiHanbHii BiAmo-
BITAJIBHOCTI.

VY 4. 1 cr. 22 KK nepenbayeHo, 1o KpuMiHalibHa BiIMOBIAAIBHICTb, 32
3arajlbHAM MPaBHJIOM, HACTAE 3 IIICTHAJIISATH POKIB, a 32 OKPEeMi 3JI0YHHH,
BHYEPITHUI TIEpeTiK SKUX MICTHTHCA y 4. 2 CT. 22 (HampuKiaa, yOuBCTBO,
po30iii, 3rBanTyBaHHs), — 3 YOTUPHAALUATH POKIB.

Cy6’exmusna cmopona — 1ie BHyTPIIIHS CTOPOHA 3JI04YHMHY, 00 BOHA
MICTHUTb TICHXI4HI TIPOIIECH, IO XapaKTePHU3YIOTh CBIIOMICTb 1 BOITFO 0COOU
B MOMEHT yYMHEHHS 37104uHy. O3HaKamu cy0’€KTMBHOI CTOPOHH SIK eyie-
MEHTY CKJaay 3JI0YMHY € BUHA, MOTHB Ta MeTa 3104nHy. OO0B’A3KOBOIO
(HEoOXiTHOI0) 03HAKOIO CYO’ €KTHBHOI CTOPOHH OYIb-SKOTO CKJIIy 3710-
YHHY BHCTyNae BuUHa ocodu. Biamosinno 1o ct. 23 KK BUHOIO € ncuxiune
CTaBJICHHsI 0COOM JI0 BUMHIOBAHOI JIii UM O€3/is7IbHOCTI, Iepe10a4eHOT UM
KK, Ta ii HacmigkiB, BupaxkeHe y hopmi ymucity abo HeoOepeHOCTi. 3a
BiJICYTHOCTi BUHU OCOOHM HEMae€ 1 CKJIaay 3JI0YMHY, HaBiTh SKIIO B Pe3yib-
tari 11 aii (0e3misuTbHOCTI) HacTalu nependayeHi 3aKOHOM CYCIUIBHO He-
Oe3mneuHi HACIIAKN. Y IbOMY MOJIOKEHHI BITOOPaXKEHO HAUBANCAUBTUIULL
npunyun — cyb €eKmueHo20 cmasients, 3aKkpimienni y ct. 62 Koncturyuii
VYkpainu.
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Crarts 24 KK nepenbauae ymucen i Horo BUAu: NPsIMUA Ta HETPSMHIA.
[Tpu mpssmomy ymucii ocoba ycBiIoMITIOBala CyCIiIbHO HeOE3MeuHmit
XapakTep cBOTO AisHHSA (il abo 0e3misTbHOCTI), Iepeadavana Horo cyc-
nuIbHO HeOe3nevyHi Hachiaku 1 Oaxkana ix HactaHHs. [Ipu HenpsMomy
YMHUCITI 0co0a YCBIJIOMITIOBAJIA CyCITIIbHO HEOe3NeUHHI XapaKkTep JisiHHS
(mii abo Ge3nismpbHOCTI), Iepeadadata Horo CycIiapHO HeOe3MmeuHi HaciI-
KM 1 Xoua He Oaxkala, ajne CBiZIOMO MpHITyCKaia iX HacTaHH:.

Crarts 25 KK nepenbauae HeoOepekHICTb Ta 11 BUIN: 3I0YUHHY CaMO-
BIIEBHEHICTh Ta 3II0YMHHY HEI0AIICTh. 3II0OYNHHA CAaMOBIIEBHEHICTh BUPa-
KaeThCs B TOMY, IO 0co0a nepeadadana MOKINBICTh HACTAHHS CYCIUJILHO
HeOe3MeuyHNX HACTIIKIB CBOTO JisHHSI (i1 a00 Oe3MisIIbHOCTI), alle JIETKOo-
Ba)XHO PO3paxoByBalia Ha iX BiJIBEPHEHHS. 3JI0YMHHA HE0AICTh Ma€ Mic-
e Tam, Jie ocoda He nepeadavasa MOKINBOCTI HACTAHHSA CyCITUIBHO Hebe3-
MEYHMX HACIIIKIB CBOTO JissHHS (J1if a00 Oe3issIbHOCTI), X0ua MOBUHHA
Oyna i Morya iX mepeadadnTH.

2. KoxkHMii 3 IMX eJIeMEHTIB CKJIaly 3JIOYMHY Ma€ MEeBHY CYKyIHICTh
03HaK. 3aJIe)KHO BiJl X pOJIi B XapaKTEPUCTHUII 3arajbHOT0 MOHSTTS CKJIa-
Iy i 03HAKW TOINSIOTHCS Ha 0008 A3K08I ma GaKyibmamusHi.
0606 ’3K061 — 11€ 03HAKH, IPUTaMaHH1 Oy/b-SIKOMY CKJIaJy 3J104UHY, 03
SIKUX B3araji HeMae CKIaay 3104uHy. Daxyrvmamuniumu BU3HAIOTHCS
O3HaKH, M0 HEe € 000B’A3KOBUMHU JIJISl BCIX CKIIAiB 3J0YUHIB 1 B PI3HUX
CKJIa/laX MOXYTh BilirpaBaTu pizHy posb. Jlo Takux 03HaK ciifl BiTHECTH
gac, micie, 00CTaHOBKY 1 CIIOCIO yUMHEHHS 3JI0UMHY (XapaKTepu3yoTh
00’€KTUBHY CTOPOHY ), MOTHB 1 METY (XapaKTepu3yIOTh CyO €KTHBHY CTO-
POHY), a TAKOX O3HAKH CIICLIaIbHOTO Cy0’ €KTa 3JI0UMHY Ta JNEsKi 1HIII.
HagpeaeHuii mojisi 03HaK CKJaay Ha 00OB’s3KOBI 1 (paKyIbTaTHUBHI Mae
BaKJTMBE 3HAYCHHA, OCKIUJIBKH BiH CIIPHSIE€ OLIBII ITTHOOKOMY 3’ CyBaHHIO
CKJIQ/IIB OKPEMUX 3JI0YHMHIB Ta X BIIMEXKYBaHHIO BiJ] cyMikHUX. Tak, BiJ-
KpUTHH cnioci0 BUKpaleHHs MaiHa mpu rpadexi (4. 1 ct. 186 KK)
€ 000B’SI3KOBOIO 03HAKOIO IHOTO CKIIady, a B1. 5 4. 2 cT. 115 KK cmoci0,
HEOE3MeYHUH JIJIs )KUTTS 0araThox ocioO, Mpu BOMBCTBI PO3MIISIAETHCS K
kBaiikyroua o3Haka. Skio 1i o3Haku B cTarTsix Oco0IMBOT YaCTHHU
KK ne nepenbdadeni Hi sk 000B’SI3K0BI, Hi K KBali(pikyrodi, TO BOHU Ha
KkBaJTi(hiKaLilo 37104MHY HE BIUIMBAIOTH 1 MOXKYTh BilirpaBaTH TUILKU POJIb
00CTaBUH, SIKi nOM AKWYI0OMb aO0 0OMAAUCYIOMDb GUHY, TIO0 BPAXOBYETHCSI
TIpY TpU3HAYeHHI mokapaHHs (Hanpukian, . 12 ct. 67 KK nepenbdavae sk
00CTaBHHY, 1110 OOTSIKY€ BUHY, BIMHEHHS 3JI0YMHY 3arajJbHOHeOe3eUHIM
CIIOCOOOM).
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§ 3. Buam ckiaaiB 3104MHIB

1. Buginennst okpeMuX BUIIB CKJIa/iB 3JI0UMHIB (X Kiacugikaris) Mae
Ba)KJIMBE 3HAYEHHS AJIs1 II3HAHHSI OKPEMUX CKJIAJiB 3JI0YMHIB 1 BCTAHOBJICH-
HS iX ICTOTHUX O3HAK Ta B KIHIIEBOMY pe3yJbTaTi UIsl TOYHOI KBaJTi(hikartii
3nouynHy. CKIJIaJM 3II0YMHIB MOJKHA KIacu(DiKyBaTH 32 PI3HUMU KPUTEPIsIMH:
3a CTyIEHEM CyCIiIbHOI HeOe3MeUHOCT]; 3a CTPYKTYpOIO, TOOTO 3a CII0CO-
OOM OIUCY O3HAK CKJIagy B 3aKOHi; 32 OCOONUBICTIO 3aKOHOJABYOTO KOH-
CTpYIOBaHHS.

2. CycminbHa HeOE3MEeYHICTh 3JI0YMHY — IIe aHTHCOIliajJbHa BIaCTH-
BiCTh, 00’ €KTUBHO iICHYIOUa, 3yMOBIICHA BCIEIO CYKYITHICTIO HIOTO HETaTHB-
HUX O3HAK, III0 CBiUaTh PO pealibHy MOKJIMBICTh 3aMOisITH MIKOAY OXO-
POHIOBaHMM KPHMIiHAJIBHUM 3aKOHOM CYCIIbHUM BinHOocuHaM. [Ipudomy
CJIiJI BIAPI3HATHU CyCIUIbHY HEOE3IEUHICTD SIK Iiepei0ayeHy B 3aKOHI TICBHY
HOpPMaTHBHY a0CTpaKLito i HeOe3MeyHiCTh KOHKPETHO BUMHEHOTO 3JI0UMHY.
Y kpuMiHaTHPHOMY 3aKOHI BOHA 3aKPITLTIOETHCS JIUIIE K MOYKITHBICTS (3/1aT-
HICTb) 3aIOISTH HIKOJY, & IIPH BUMHEHHI KOHKPETHOTO 3JIOUUHY IISI MOX-
JIUBICTh MEPETBOPIOETHCS HA JIIACHICTH 1 XapaKTepU3ye CyCHiIbHY HeOe3-
MIEYHICTh CaMe IbOTO 3JI0UHHY.

3a cmynenem cycninbhoi Hebesneunocmi (TAKKOCTI) PO3PI3HSIIOTh:

1) npocmuii (1HOII HOTO HA3MBAKOTh «OCHOBHUIN» ) CKIIAJI 3JI0YHHY — BiH
MICTUTh OCHOBHI O3HAKH{ 3JI0YMHY 1 HE MICTUTh TTOM SIKIITYIOYHX Y OOTS-
xyrounx (kBanidikyrounx) oocraBuH. Tak, y 4u. 1 ct. 185 KK HaBoguThes
BU3HAYCHHS KPaAiKKHU K TAEMHOTO BHKPaJCHHS 4yX0oro maiiHa (0e3
ITOM’ SIKIITYFOUMX YH OOTSHKYIOUHNX 0OCTaBHH);

2) ckaao 3104uny 3 nom aKkuLytowumu oocmasunamu (Tak 3BaHAN MIPH-
BiJIeOBaHUH CKJIaN), SIKHM XapaKTepU3y€eThCsl 00CTaBUHAMM, 1[0 3HAYHOIO
MipOI0 3HHKYIOTh CYCITIIbHY HeOe3MEeUHICTh 1 KapaHiCTh JaHOTO BUJTY 3J10-
YHUHY (HaNpHKIaJl, yMHUCHE BOUBCTBO, BUMHEHE B CTaHI CHIILHOTO JTyIIIEBHO-
ro xBumoBanHs (cT. 116 KK), abo BOMBCTBO Ipy NepeBUILIEHH] MEX HEO00-
ximHO1 00oponw (cT. 118 KK));

3) cknad i3 keaniikyrouumMu 03HaKamu, TOOTO 3 TAKUMH, 110 O0TSDKYIOTh
BiJNOBIAaNbHICTS 1 BIUIMBAIOTH Ha KBamidikawito. [Ipuknagom kBamidiko-
BaHOTO CKJIaly MOHA BBakartH 4. 2 cT. 185 KK, T00TO KpaaikKy, BUnHEHY
ITOBTOPHO a00 32 MOIMEPEIHHO 3MOBOKO IPYIIO0 OCI0;

4) cknao 3 0cobaueo obmsicyrouuMU (0COONUBO KATIDIKYIOUUMU) 00-
cmagunamu, TOOTO TAKMMH, 110 HAJAIOTh 3JI0YHHY 0COOJIMBY CYCIIIbHY
HeOe3MeuHICTh (HapHUKIIAI, KpaaikKa, BIMHEHA B 0COOIMBO BETTHMKHX PO3-
Mipax abo opraHizoBaHoO Tpymoo (4. 5 ct. 185 KK)).

92



Po3zoin VI. Cxknao znouuny

3. 3a xapaxmepom cmpykmypu ckaaoig, moomo 3a cnocobom onucy ix
o3Hak Oe3MOCePETHbO B 3aK0HI1, BC1 BOHH MOXKYTh OyTH TIOAICHI HA npocmi
Ta CKAAOHI.

Jlo mpocTHX CKIJIaJiB HaJleXarTh Ti, IO MICTATh 03HAKH OAHOTO CyC-
MUJIbHO HEOE3IEUHOTO AiSIHHS, sIKe Mocsrae Ha oauH 00’ ekT. [Ipukiagom
MpoCcTHX CKiIaAiB € ymucHe BOMBCTBO (4. 1 c1. 115 KK), rpadix (u. 1
ct. 186 KK).

Cradnum € ckiao 3104umy, 3aKOHOIaBIy KOHCTPYKITIIO SIKOTO YCKIIa -
HEHO SKUMH-HeOynb 0OCTaBUHaMH. TOMYy CKIIaJIHUIMU CJIiJ BU3HABaTH
cKi1amy 3 1BoMa 00’ekramu (po36iit — 4. 1 ct. 187 KK), i3 nBoma mistmu
(caMOB1JIbHE MPUCBOEHHS BIIaIHUX TTOBHOBaXXCHb a00 3BaHHS MOCAI0BOT
ocoOu, MmoeaHaHe i3 BYANHEHHSIM Oy/Ib-SIKUX CYCIUIBHO HEOe3MeuHnX Ji-
sHb, — 4. 1 cT. 353), i3 ABoMa opMaMu BHHH (YMHUCHE TSDKKE TiJIECHE
YIIKO/DKEHHS, sIKe CIIPUYUHIIIO CMepTh morepmisioro, — 4. 2 1. 121 KK).

Jlo cxiajHUX HaJeXaTh TAKOXK a/lbMepHamueHi CKilaau, 00’ €KTHBHA
CTOpOHA SIKUX MOXKE BUPaKaTHCS Yy ACKUIBKOX AisIX 4 criocobax aii abo
B pi3HMX Hacmigkax. Tak, nep:kaBHy 3pany B cT. 111 KK Bu3Haueno sk 31o-
YHH, 10 MO)Ke OyTH BUMHEHUH MIISXOM Tepexoy Ha OiKk Bopora B yMOBax
BOEHHOTO CTaHy a00 B Mepiol BiiCHKOBOTO KOH(IIIKTY, IITMHUTYHCTBA, HA/laH-
Hs1 IHO3EMHIH Jiep KaBi, IHO3eMHIH opraHizaliii abo ix npejacTaBHUKaM JI0TI0-
MOTH B TIPOBEJICHHI ITiIPUBHOI iSUTBHOCTI MTPOTH YKpaiHu. SIK BUAHO, KOXKHA
3 Ha3BaHMX [l YTBOPIOE 00’ €KTUBHY CTOPOHY 3a3HAYEHOTO 3JI0YHMHY. Y TOH
JKe Jac CKIIaf 3710unny, iependadenuii 4. 1 ct. 277 KK, BcranoBmroe Bifmo-
BiJJAJILHICTD 32 YMHCHE PyHHYBaHHS a00 TIOIIKO/KEHHS TPAHCIIOPTHUX 3a-
cO0IB 32 YMOBH HACTaHHs Oy/Ib-SIKOTO 13 3a3HaUCHUX Y JaHIi CTaTTi HACIIJIKIB!
aBapii moi3aa, CyiHa; MopyIIeHHs HOPMAIbHOI pOOOTH TPAHCIIOPTY; CTBOPEH-
Hs HEOE3IIEKH JUIS JKUTTS JIFOAEH, HACTaHHs 1HIINX TSHKKUX HACIIIIKIB.

4. 3a ocobnusocmsamu KOHCMPYKYii BATUISIOTH 3II0Y4UHHU 3 hOPMATbHUM
CK1a00M, 3TIOYUHH 3 MAMEPialbHUM CKIa00M Ta 3TI0YMHU 3 YCIYeHUM CKAd-
oom.

Take KOHCTPYIOBaHHS I'PYHTY€ETHCS Ha TOMY, IO OyJb-SIKUN 3I0YHH
Y CBOEMY PO3BHUTKY MOJKE TIPOWTH IIITy HU3KY CTaJii (€TarmiB): TOTyBaHHS,
3aMax, 3aKiH4eHHH 37104nH. [[praoMy okpeMuM BHIaM 3JIOYMHHOI JTisTh-
HOCTI IpUTaMaHHa BUHSATKOBO BHUCOKA CYCIiJIbHA HEOE3MEUHICTh yKe Ha
paHHIX cTaifax ii po3BUTKY. ToMy 3aKOHOAABEIb HEPIIKO 3aKPIIIIOe€ MO-
MEHT 3aKiHYeHHS TaKuX 3JI0YMHIB YK€ Ha CTaJil 3aMaxy 4d HaBiTh TOTY-
BaHHS, HE TIOB’SI3YI0UH 3aKiHUEHHS 3JI0YMHY 3 (DaKTOM HACTaHHS CYCIUTBHO
HeOe3MeuyHNX HACIJKIB.
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3JI0YMHAMU 3 POpMALbHUM CKAAOOM PUUHATO HA3UBATH TaKi, IO
HE BKJIIOYAIOTh CYCIIJILHO HeOe3IeuHI HACIIKH SIK 000B’SI3KOBY O3HAKY
00’€KTUBHOI CTOPOHH, & TOMY 3JI0YMH BBRKAETHCS 3aKIHIEHUM 3 MOMEHTY
BYMHCHHS 3a3HAUEHOT0 Y 3aKoHi JisiHHs. Hanpuknan, y 4. 1 ct. 278 KK BcTa-
HOBJICHO BiJIMOBIAaIbHICTH 3@ YTOH 200 3aXOIIICHHS 3aJII3HUYHOIO PyXOMOTO
CKJIaJTy, TIOBITPSIHOTO, MOPCHKOTO UM PIYKOBOTO CcyiHa. Lleii 3mounH BBaxa-
€ThCS 3aKIHYCHUM 3 MOMEHTY BUMHEHHS CaMOro JisHHS (YroHy abo 3axo-
IJICHHS TPAHCIIOPTY) HE3aJICKHO BT MOYKIIMBHX HACTIKIB.

310YnHAMU 3 MamepiaibHUM CKAA0OM IPUMHATO BBAKATH TakKi, IpH
KOHCTPYIOBaHHI 00’ €KTUBHOI CTOPOHH SIKUX 3aKOHOJIABEIh SIK 000B’SI3KOBY
O3HaKy rnependayae NeBHi CyCIILHO HeOe3MeuH1 HaCIiIKA. Y TaKuX CKJla-
nax 00’ €KTHBHA CTOPOHA OJIEPIKYE CBil MOBHHI PO3BUTOK JIAIIE 32 YMOBU
HACTaHHS 3a3HAYCHUX HACIIIJIKIB 1 TIJIBKY 3 I[bOTO MOMEHTY 3JI0YMH BBaXa-
€ThCSI 3aKiHYECHUM. Y 3JI0YMHAX 3 MaTepiaIbHUM CKJIAJIOM 000B’SI3KOBO
TpeOa BCTaHOBIIOBATH PUYMHHUHN 3B’ SI30K MK CAMHM JisTHHSAM 1 CYCITiTh-
HO HeOE3MeYHUMHU HaCIiIKaMH, 110 HacTamu. [Ipukiiagom 3510uuHy 3 MaTe-
plaTbHUM CKIIAZIOM € BOMBCTBO, SIKE BBAXKAETHCS 3aKIHUCHUM TIJTHKH 3 MO-
MeHTy cmepti morepminoro (c1. 115 KK). Cam mo co6i daxT mocTpiny
B JKEPTBY 3 METOIO 11 BOMBCTBA HE YTBOPIOE CKJIAly 3aKIHYCHOTO 3JI0UUHY,
OCKUTHKH HE HACTaB Mepen0adeHuii 3aKOHOM HACTIJOK — CMEpTh 1HIIO1
monuau. Taki 1ii mOBUHHI KBali(hiKyBaTHCS JUIIIE SK 3aMaX Ha BOUBCTBO
(ct. 15 Ta ct. 115 KK).

3JI04MHY 3 ycivenum ckiadom — Te TaKi, B TKUX MOMCHT 3aKiHUCHHS
3II0YMHY CaMHM 3aKOHOM IIEPEHOCUTHCS Ha CTaJIiI0 TOTyBaHHS ab0 Ha CTa-
niro 3amaxy. Hanpukan, 3a ct. 129 KK BifnoBigansHICTh 32 TOTPO3Y
BOMBCTBOM HACTa€ 3 MOMEHTY CaMoi IIOIPO3H, a p0o30ill BBAYKAETHCS 3aKiH-
YEHHUM 3JIOYMHOM 3 MOMEHTY HaIla/ly 3 METOFO 3aBOJIO/IIHHS YYKHM MallHOM
(ct. 187 KK).

§ 4. KBagijikauis 3;7109uHiB

1. ITio keanighixayicto 3104UHI6 PO3YMIIOMb MOYHE BCNAHOBILEHHS 8i0-
NOGIOHOCMI UUHEHO20 GUHHUM CYCHIILHO HeDe3NeuH020 OIAHHS CKAAOY
KOHKPEMHO20 310YUHY, 3AKPINIEHO020 8 KPUMIHATLHOMY 3AKOHI.

Keamnigikyroun 3mounH, mu BuzHauaemo Ty crartio KK, y sikiit 3axpimue-
HO CKJIaJl BUNHEHOTO 3JI0UUHY. THM caMHM 3a JOTIOMOTOr0 KBasTidhikarii ra-
€ThCS TOYHA IOPUANYHA 1 COIliabHA XapaKTEePUCTHKA BAMHEHOTO JisTHHS.
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2. [IpaBuibHa KBasTi(iKaList 3704MHIB — HE0OX1JHa yMOBa 3a0e31eueH-
HS 3aKOHHOCTI B 0OpOTHO1 31 3JIOUMHHICTIO. Y CBOIO Yepry, HEIpaBUiIbHA
KBaJTipiKaiis Beie 0 MOPYIICHHS MpaB 1 3aKOHHHUX 1HTEPECiB AK JIePIKaBH,
TaK 1 OKpEeMHUX IPOMa/IsH, EPEIIKOKAE HOPMAJIbHOMY BiANpaBICHHIO Npa-
BOCYJIJISL, MIZIPHBAE aBTOPUTET OPTaHiB PO3CIiyBaHHS 1 CyIly, & B KIHIIEBOMY
pe3ynbraTi — aBTOpUTET AepkaBu. Taka KBasidikaiis Moxe MPU3BECTH 10
MPUTATHEHHS HEBHHHOTO JI0 KPUMiHAJILHOI BiANOBiAAIEHOCTI a00 MpU3Ha-
YeHHsI BAHHOMY ITOKapaHHs, 1[0 HEe TPYHTY€EThCsl Ha 3aKkoHi. [TomMuikoBa
KBai(hiKaIlisi TAKOXK MOYKE CIIPUYHUHNATH HEOOTPYHTOBaHE 3BUTbHEHHS BAHHOTO
Bifl BIIMOBiAJILHOCTI 200 MoKapaHHst. ToMy BUPOK CyIy, IO IPYHTYETHCS Ha
HeNpaBWILHINA KBaITi(iKaIii, miyisrae 3MiHi 800 CKacyBaHHIO.

3. Sk y»Ke 3a3HauaNIOCs], KOXKCH 3JI04MH Mae Oe3J1i4 03HaK, OIHAK JaJIeKO
HE BCi BOHM BpaxoBYIOThCsI Ipy kBajidikamii. [Ipu kBamidikarii B KOHKpeT-
HOMY JisTHHI HEOOXiHO BCTAHOBUTH (BiiOpaTH) Ti IOPUAMYHO 3HAUYII
00’€KTHBHI 1 Cy0’ €KTHBHI O3HAKH, III0 BXOASATH JIO CKJIaly KOHKPETHO BUMHE-
HOTO 37104KHY. [IprdoMy cKiiaz yTBOPIOE TUIBKH 651 CYKynHicmy niependade-
HUX 3aKOHOM O3HaK. BilcyTHICT X04ua 6 O/HI€T 3 HEOOX1THUX O3HAK CBITUNTH
PO BiJICYTHICTH Y JIISTHHI 0COOM CKIIa/Ty KOHKPETHOTO 3JI0YHHY.

KoxeH 37104MH, sK 1 Oy/ib-sIKE 1HIIIE iSTHHS JIFOJAWHU, 3aBXK/IH BUSBIIS-
€ThCSI SIK TIEBHA €JIHICTH 00’ €KTUBHOTO 1 ¢y’ ekTHBHOTO. [Tpuomy 00’ exTHB-
Hi O3HaKM OyJb-SKOTO 3JIOUHMHY 3aBXKJIH BUCTYNAIOTh Y €JHOCTI 3 HOTO
cy0’ekTuBHUMH o3Hakamu. Cam e mpouec KBajmidikauii monsrae y mo-
CJIITOBHOMY BCTAHOBJICHHI TOYHOI BIATIOBITHOCTI 00’ €KTa, 00’ €EKTUBHOL
CTOPOHH, Cy0 €KTa Ta Cy0’ €KTUBHOI CTOPOHHM BUMHEHOTO 3JI0YHHY 00 €KTY,
00’ €KTHBHII CTOPOHI, Cy0 €KTY Ta Cy0’ €KTHBHIN CTOPOHI CKJIaay 3I0YUHY,
3aKPIIJICHOTO 3aKOHOM.

KoHTpoJsbHi 3annuTanHs

. lITo Take cxmaza 3m04nHy?

. SIke 3HAYCHHS MA€ CKJIa]] 3JI0YHMHY B KPUMIHAJILHOMY I1paBi?

. SIknM € mepenik CKIaiB 3J0YUHIB y 3aKOHi?

. SIKi eNeMEeHTH CKJIa/ly 3JI04HHY € 000B’I3KOBUMH?

. o Take QakynbTaTHBHI O3HAKH CKIAY 3JI0YHHY?

. SIxi BUIM CKJIAIB 3JI0YMHIB BUIUISIOTHECS 32 0COOIMBOCTIMHU X
KOHCTPYKIIii?

. lITo Take kBasi(hikaIis 37104UHY?

. SIK pO3MEKOBYIOTHCS IOHSTTS «3JIOYMHY 1 «CKJIAJL 3TOYHHY»?

AN N AW —

[o BN
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Pozain VII

00’ eKT 3J109MHY

§ 1. IlousaTTSA 00’€KTA 3JI0YUHY

1. [IpaBunbHE BUPINICHHS MUTAHHS PO 00’ €KT 3JI0YMHY Ma€ BaXKITUBE
TeOpeTUYHE 1 MpakTUdIHe 3HaueHHsA. CaMe 00’ €KT ae€ 3MOTY BU3HAYUTH
COIliaIbHy CYTHICTH 3JIOUHHY, 3 sICYBaTH MOTO CYCITUILHO HeOe3meuHi Ha-
CITIIKY, CTIpHUSIE MPABUIIBHIN KBasTi(DiKaIlil JisTHHS, a TAKOXK BiAMEKYBaHHIO
HOTO BiJl CYMIKHUX CyCIIJIbHO HeOe3meuHnx nocsaranb. 00’ €KT Mae icToT-
HE 3Ha4YCHHSI TAaKOXX JIJIi BU3HAYSHHS CAMOTO TOHSATTS 3JI0YMHY, 3HAYHOIO
MIpOIO BILUIMBA€ Ha 3MICT HOro 00’ €KTUBHUX 1 Cy0 €KTUBHUX O3HAK, € BH-
X1THAM Tipy KBaiQikarii 3:;104uHiB, TOOyI0Bi cuctemu OcoOIMBOT YacTH-
uu KK. Yce 11e 103B0IsI€ 3p00OUTH BUCHOBOK TIPO TE, 1110 ITPoOemMa 00’ eKTa
3JI0YMHY € OJTHI€I0 3 OCHOBHMX Y Haylli KpUMIHAJIBHOTO MpaBa.

2. 3aranbHOBU3HAHO, IO 00’ €KTOM 3JIOUMHY 3aBXKIU BUCTYIIAE Te Ora-
o, SIKOMY 3JIOYMHOM 3aIoJIF0€THCS PealbHa IIKOJa Y1 CTBOPIOETHCS 3a-
rpo3a i 3anoissHHs. BakuBo 3a3HaYUTH 1 T€, 110 B HAYIll KPUMIHAIEHOTO
IpaBa MMaHyKYO0 € TOYKA 30PY, 3T1IHO 3 SIKOK 00 ‘c¢kmom 0)y0b-51K020 310-
YUHY € OXOPOHIOBAHI 3AKOHOM NPO KDUMIHAILHY GION0GIOANbHICHb CYCNIlb-
Hi 8i0HOCuHU. BUCHOBOK TIpO Te, MO 00’ €KTOM 3JIOUHHY € CYCITUTBHI Bifl-
HOCHHH, TPYHTY€ETHCS 1 Ha YMHHOMY 3aKOHO/ABCTB1 (WB., HAIPUKJIIAI,
crarti 1, 293 ta 296 KK). Ognak y crarrsax KK nHaliuacrime MictaTbes
BKa3iBKHM HE Ha caM 00’ €KT 3JI04HHY, a Ha OKPEMI JIEMEHTH OXOPOHIOBaHUX
3aKOHOM CYCITUTBHUX BiTHOCHUH (Hampukiiaf, crarTi 185-190, 115-119 KK)
YM Ha Pi3HI NPaBOBI HOPMH, IO PErYIIOIOTH BIAMNOBIHI CyCHiJIbHI BiIHO-
cunu (Hanpuknaz, crarti 208, 214 KK Ta in.).

Besnepeuno, 06’ €KTOM 3JI04MHIB € HE OyAb-sIKi CYCIiIbHI BiTHOCHHH,
a JIMuIe Ti, SIKi MOCTaBJICHI ITiJi OXOPOHY 3aKOHY PO KpUMIHAIBHY Bimo-
BifanbpHicTh. TOMYy He TUTBKH 0€3MOCepe/IHIM Ta POJOBUM, a i 3aralbHUM
00’€KTOM yCiX 3JI0YMHIB € HE BCS CYKYIHICTh CYCIUJIbHUX BIHOCHH, a JINIIIE
T1 13 COLIaJIbHO CXBAJICHMUX BIJHOCHH, SIK1 3aKOHOIABELb BU3HAB HEOOX1IHUM
OXOPOHSTH 3a JOTIOMOTO0 KPUMIiHAJIBHOI 3a00poHu. [IpupomHo, mo npu
bOMY HIEThCS TUMBKU MPO HANOUIBIN 8ascauel, HAMOUTBI 3HaYyWi IS
IHTEpEeCiB JIepKaBH 1 CyCIIIBCTBA CYCHIIbHI BIIHOCHHU, SIKHUM 3JI0YUHHI
MOCSTaHHSI MOXKYTb CIIPUYMHHTH JIy’Ke iCTOTHY LIKOLTY.
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VY cBoIO 4epry, 3araJibHUM 00’ €KTOM 3JIOYMHY € HE MOCTiHa cucTeMa
CYCHUTBHHX BiTHOCHH (pa3 1 Ha3aBKAM JaHa), a pyxJIuBa (MiHJINBa) CHUCTe-
Ma, 1110 3aJIeKHUTh BiJl 3aKOHY PO KPUMIHAJIBHY BiJIIOBIAaIbHICTh (HAIIPH-
KJIaJ, Y 3B’SI3Ky 3 KpUMIHAJI3aI[i€l0 YU JIEKPUMIiHAJI3alli€l0 CYCIUIBHO
HeOe3MeYHMX HisIHb 3MIHFOETBCS 1 BCS CHCTEMa CYCIUIBHUX BIJIHOCHH, sIKa
CTBOPIOE 3arajbHAUI 00’ €KT KPUMIHATBHO-TIPABOBOI OXOPOHH).

OTxe, 00 ckmom 6y0b-sK020 3104UHY BPeUtmi-pelum 3a8icou 8UCHL)-
naroms 00 €KMUBHO ICHYIOUL 8 CYCNINILCMBI BIOHOCUHU MIXHC TH00bMU, AK]
nocmaeieri nio OXOpoHy 3aKOHY NPO KPUMIHALLHY 8i0nogioanrsHicms. CaMi
11i BiTHOCHHHU Jy’Ke€ PI3HOMaHITHI (€EKOHOMiYHi, COIliaJIbHi, TIOJIITHYHI Ta iH.)
1 PeryarooThesl B CyCHUILCTBI PI3HUMHU COLiaIBHUMU HOPMaMH (HOpMaMH
paBa, MopaJii, 3BUYasIMH).

Buknanene miaTBepIuKye, o caMi CyCIiIbHI BITHOCHHH, SIKI BUCTYTIa-
FOTh 00’ €KTOM 3JI0YMHY, MatOTh 00’ EKTUBHUI XapakTep, TOOTO iCHYIOTh 11032
1 HE3aJIeIKHO BiJI HAIIOT CBIJIOMOCTI, @ TOMY, 1 HE3aJIe)KHO BiJl CAMOTO KpHU-
MiHAJILHOTO 3aKOHY, € IEPBUHHIUMHU CTOCOBHO HBOTO.

3 HaBEIEHOTO BUILUIMBAE TAKOX T€, IO CYCHIIbHI BITHOCUHH, SKi BH-
CTYNaroTh 00’ €KTOM 3JI0YHHY, IEPBUHHI HE TUTBKH MO0 3aKOHY PO KpHU-
MiHaJbHY BIATIOBINANBHICTh, & 1 CTOCOBHO caMoro 31mounHy. OcTaHHIi
3aBX/IM TOciTae Ha 00’ €KTHBHO, peanbHO icHytounii 00’ekT. He MokHa
MOCATaTH Ha T€ 1 CIPUYUHSITH IIKOLy TOMY, YOTO IIle HeMa€ B 00’ €KTUBHIN
peanbHOCTI. Bkt Toro, BHACIiOK 3I0YMHHOTO ITOCSATAHHS HE TiJTbKH 3a-
MOJIIFOEThCS peajibHA IIKOa OXOPOHIOBAHUM CYCITIIbHUM BiJTHOCHHAM, a i,
Y CBOIO YepTy, CTBOPIOIOTHCS HOBI — KpUMIHAIbHO-NPABosi sioHocuHu. 11i
BiJTHOCHHH CKJIQJIAI0THCS BXKE MK JIEPKaBOIO 1 3MIOYMHIEM 3 TPUBOY BUH-
HEHOTO HUM 3JI0UYHHY.

TakuM YHHOM, 00 '€KMOM 3104UHY € Mi CYCHIIbHI BIOHOCUHU, HA K]
nocseac 3104UH, 3a60ar0yu im nesHy wKooy, i aKi NOCMaesieHi nio 0Xopouy
3AKOHY NPO KPUMIHATLHY 8I0N08I0ANbHICb.

3. Jlns IpaBUIIHHOTO 3’ ICYBaHHS CYTHOCTI 00’ €KTa 3I0OYMHY Ta «MeXa-
HI3MY» 3JI0YMHHOTO TOCSATAHHSA HAa HHOTO BaKJIMBO BU3HAYHTU CTPYKTYPY
CYCHITFHUX BiTHOCHH 1 B3a€EMOJIIO MK PI3HUMH €JIeMEHTaMH 1X CKIIaIOBHX
YaCTHH.

VY ¢inocoderkiit i mpaBoBiil Hay1li HANMIOIINPEHHILIOO € TyMKA, 3T1IHO
3 SIKOIO CTPYKTYPHHMH €JIEMEHTaMHU CYCIUJIbHUX BITHOCHH €:

1) cy0’extu (HOCIT) BiIHOCHH;

2) mpeaMeT, 3 MPUBOJLY SIKOTO ICHYIOTh BiJIHOCHHH;

3) comianbpHUH 3B’ 30K (CYCIUIBHO 3HAYYIIA MISITEHICTB) SIK 3MICT BijI-
HOCHH.
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CrpykTypa OyIb-IKHX CYCHUJIbHUX BiIHOCHH 3aBXI1 He3MiHHA. Bxitto-
YEeHHS B CTPYKTYPY AKHX-HEOyab IHIINX, OPTaHIuHO HE BIACTUBUX i eje-
MEHTIB (HaIpuKJiIal, 30BHIIIHIX YMOB BHHUKHEHHS BiJTHOCHH), SIK 1 BUKJTFO-
YeHHs 3 11 ckiamy Oy/b-sKOro Horo 000B’SI3KOBOTO €JIEMEHTa, BEZE 10 TOTO,
IO BIJHOIICHHS BTPAYAEThCS SIK TaKe, 3HUKAE UM i IMIHIOETHCS SIKHMUCH
IHITUMU, OITBIN 3arallbHUMH TMOHATTIMH. 3 IHIIOTO OOKY, pO3TIIAIal0un
CTPYKTYPY CYCHIIBHUX BiIHOCHH, CJIiJl BIA3HAYUTH, 1110 BOHA SIBJISIE COOOIO
HE NMPOCTY CYMY CKJIaJIOBUX 11 YaCTHH, a IUJIICHY CUCTEMY €JIEMEHTIB, sKi i
YTBOPIOIOTH 1 SIKi BI/IMOBITHUM YHHOM B3a€MO3AJIEKHI 1 B3aEMOJIIFOTH MiXK
co0or0.

4. JTo cxiany OyIb-SKMX CYCHUIBHUX BIHOCHH BXOISTH 1X cyO ‘ekmu
(vuacuuku 8ioHocur). be3cy0’ €eKTHHUX BIIHOCHH Y peasbHil TIHCHOCTI HE ic-
Hye€. SIKI0 HeMae yYaCHUKIB BiJIHOCHH, TO HEMA€E 1 CaMUX BiJTHOCHH, SIKi
3aBXK]IU SIBJISIFOTH COOOFO TIEBHUH COLIANbHUE 3B’SI30K M)XK CAMUMH ydac-
Hukamu. Cy0’eKTaMi CyCNUIBHUX BiZIHOCHH MOXYTh BUCTYIAaTH caMma
JeprkaBa, pi3Hi 00’ eTHAHHS TPOMAJISIH, IOPUANYHI Ta (i3UYHI 0COOH.

BcTaHOBIICHHS yYaCHUKIB CYCIIIBHUX BiIHOCHH, a00 (1[0 Te came)
1oro cy0’€eKTHOTO CKJIaay, a TAKOXK 1X COIalbHUX (YHKIINA Y CaMUX Bij-
HOCHHaX y 0araTbOX BHIAJAKax J1a€ 3MOTY BU3HAYUTH Ti CYCHiJIbHI BiIHO-
CHHH, K1 BUCTYIA0Th 00 €KTOM TOT'0 UM 1HIIOIO 3j104nHY. L{f0 BacTuBicTh
Cy0’€KTIB y CYCIIIBHHUX BiTHOCHHAX HEPIKO BUKOPHCTOBYE i CaM 3aKOHO-
JaBelp SIK AJIsl BASHAUCHHS MEK YMHHOCTI KpUMIHAIBHOTO 3aKOHY, TaK 1 1St
BKa31BKH Ha Ti CYCITUIbHI BIJIHOCHUHH, SIKI € 00’ €KTOM KOHKPETHOTO 3JI0YHHY.
Tak, 6esrocepennno B cT. 328 KK 3a3HaueHo, 110 BiAMOBITaIbHICTE 32 PO3-
TOJIOIICHHS JISPYKABHOI TAEMHUIII HECYTh TUIbKH 0COOU, SIKHM BiJIOMOCTI,
[0 CTAHOBJISATDH JCP)KABHY TAEMHMINO, OyJId JOBIPEHI YU CTAJIM BiJOMI
y 3B’5I3Ky 3 BUKOHAHHSAM CITy>K00BUX 000B’s13KiB. Y cT. 154 KK Takox 6e3-
MocepeaHbO 3aKpilIeHo, 0 BiANOBIJaIbHICTh 32 TPUMYILIyBaHHS 10
BCTYIIy B CTATCBHI 3B’SI30K MOXE HECTU TIJIbKU 0C00a, BijI SIKOT XKIHKA YU
YOJIOBIK Oyni MaTepiaiabHO abo ciyx00Bo 3anexHi. OTke, MPaBHIILHE BH-
3HauUEHHA Cy0’€KTHOTO CKJany i3’ sCyBaHHs COLiaIbHOI poJIi 0COOU B HBO-
MY HE TUIBKH CIPUSIE BA3HAYCHHIO KOJIA TUX BIJTHOCHH, SIKI OXOPOHSIFOTHCS
KOHKPETHOIO KPUMiHaJIbHO-TIPAaBOBOIO HOPMOIO, a 1 103BOJISIE 3’ ACYBaTH 1X
3MICT, OCKUJIBKH B COLIialIbHUX (DYHKLISX 0COOU Bi0OPakatoThCS SIK 3MICT,
TaK 1 XapakTep colliajlbHUX 3B S3KIB y BITHOCHHAX.

5. IIpeomemom cycninbHux 8iOHOCUH CIVUIHO HA3UBAIOMb Yce me, 3 NPU-
800y 4020 ab0 y 36 3Ky 3 UM ICHylOmb cami yi gioHocunu. ToMy mpeaMeTomM
CYCIUTBHUX BiJIHOCHH MOXKYTh BUCTYIIATH HacaMIiepe] pisHOro poay ¢izuy-
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Hi Tija, peui (MpUpoAHi 00’ €KTH, Pi3HI TOBApH UM MPEAMETH, 10 HE MAIOTh
O3HaK TOBapy), a TAKOXK cama JitonuHa. Harnpukinan, B 00’€KTi TaKoro 3710-
YMHY, SIK HEHaJJaHHS JOTIOMOT'M XBOPOMY MEIMYHHMM MpaiiBHUKOM (cT. 139
KK), xBOpa jrofnHa € TUIbKH MPEAMETOM OXOPOHIOBAHOTO 3aKOHOM BiIHO-
IICHHS, @ HOTO Cy0’€KTaMU BUCTYIAIOTh MEMYHI MPALliBHUKH.

Yci cycninpHI BiTHOCHHY 3aJI€KHO BiJT 0COOIMBOCTEH X TIpeameTa Cii
MOAIISATH Ha JIBi IPYIIM — MaTepiajibHi Ta HemaTepiaiabhi. BiqHocunu, 1o
CKJIaJTy SIKMX BXOJUTh MaTepialbHUI NpeMeT (MaiHo, JTic, BOXOWMHU, IHKI
TBApUHU Ta iH.), IPUHHATO Ha3UBaTH MaTepialbHUMHU. [HIIUI mpenaMer
y HeMarepialbHUX BIJIHOCHHAX. Y TakuX BiJHOCHHAX (DYHKIIT mpeaMera
BUKOHYIOTh B)KE 1HIII COIiaJIbHI I[IHHOCTI (HAIPHUKIIa/, JIepKaBHa Biiajia abo
JyXOBHi Orara).

6. 0606 ’s13K06UM CIPYKIMYPHUM e1eMeHmMOM OYOb-51KUX CYCHLTbHUX 8I0-
HOCUH € COYIANbHULL 36 530K, KOTPUN PO3IVISLIAETHCS 1 SIK 3MICT ¢aMOro Bijl-
HomeHHs1. Taknii BHCHOBOK OOYMOBIICHHH THM, 110 CaM COIIaJTbHHH 3B’ 130K
€ HEMOBOH JI3¢PKaJIOM BHYTPIILIHBOI CTPYKTYPH CAMUX CYCITUIBHUX BiTHOCHH:
y HbOMY BHSIBIISTFOTBCSI IOTO CYTHICTB 1 cOIiasibHI BacTHBOCTI. [1ij corianb-
HHUM 3B’S3KOM PO3YMIiIOTh, SIK IPaBHJIO, IIEBHY B3a€MOJiI0, IIEBHUN
B3a€MO3B’s130K Cy0 ekTiB. ToMy comianbHUi 3B’ 130K MPUTAMaHHHUN TiIBKU
JIFOJIMHI 1 SIBIISIE COO010 O/IHY 13 popM 3araibHOTO 3B’SI3KY 1 B3aEMOJIi.

330BHI COIliaJIbHUH 3B’ 30K HAWYACTIIIIE BUSIBIISIETHCA B Pi3HUX (popmax
JOACHKOI isutbHOCTI. DopMH Li€T AISTIBHOCTI MOXKYTh OyTH Pi3HOMAHITHH-
MH: HOpMaJibHa po0OTa MiJAMPHEMCTB TOPTiBIIi, CYCIUIBHOTO XapuyBaHHS
Ta MiAIPUEMCTB CIIy>KOM OOYTY; pallioHaNbHE BUKOPUCTAHHS IPUPOIHUX
pecypciB; 3a0e3mneueHHs: Oe3MeYHIX YMOB Mpalli Ha BUPOOHHUIITB1; HOpMallb-
Ha Ci1y»k00Ba AIsUIbHICTh Ta 1H. Y JCSIKUX BUIIAJIKaX COLIAJbHUI 3B 530K,
SIK 1 caMi CyCHiIbHI BiIHOCHHHU, MOJKE ICHYBaTH HE TUTHKH y BUTJISIL Mi-
SITBHOCTI1. BiH MOJKe iCHYBaTH TakoX y «3acTUINI», macuBHii Gopmi. Ha-
NPUKIIAA, Y BUDISA «IIO3KIIINA» JIFOfeH BIMHOCHO iHIIMX 0ci0b (ocoOu),
y (hopMi TpaBOBOTO UM COIIATBLHOTO CTaTyCy TPOMA/ISH, Y BUTIISAII COTIiallb-
HUX 1HCTUTYTIB TOLIO.

Bukiagene jae 3Mory 3poOHTH BaXKJIMBUE y IPAKTUYHOMY BiIHOIICHHI
BHUCHOBOK IIPO T€, 110 JUIsl 3°ICYBaHHS CyTHOCTI COLIaJIbHOTO 3B 3Ky HE00-
X1JIHO BCTAHOBHUTH 3MICT JiSUTLHOCTI (TTOBEIIHKN) CYy0’ €KTIB BiTHOCHUH.

CorriaJibHUH 3B’S30K SIK €JEMEHT CYCIIJIbHUX BIJHOCHUH 3aBXJIU Iepe-
OyBa€ y HEpO3PUBHOMY 3B’SI3Ky 3 IHIIMMH CTPYKTYPHUMH €JIE€MEHTaMH
CYCHIUTBHHUX BiTHOCHH. 3 OTHOTO OOKY, Ha OTO 3MICT BILTUBAIOTh CYy0’ €KTH
CYCHUIBbHUX BIJIHOCHH, OCKIJIbKH BiH € MEBHOIO (OPMOIO 1X B3a€MOJIT
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1 B3a€MO3B’513Ky. 3 Ipyroro 00Ky, Horo He MOKHA PO3MIISLAATH U y BiApHBI
BiJ] IpeIMeTa CyCIUILHUX BiTHOCHH, SIKUM 3aBXK/IH BUCTYTIA€ T€, 3 IPUBOJY
4oro abo y 3B’513Ky 3 UMM BUHHUKAIOTH 1 YHKITIOHYIOTH CaMi CyCITiJIbHI Bifl-
HocuHU. OTKe, 1 caM collianbHUHN 3B’ SI30K 3aBK/IM BUHUKAE  iCHY€E Y 3B’SI3KY
3 TUMH YH THITUMH [IPEJMETaMH CYCIIUIBHUX BITHOCUH. TOMY CITiJ] BU3HATH,
110 COIiaJhHUHN 3B 30K 3aBXKIU Ma€ npeomemnuti Xxapakrep. besnpenmer-
HOTO COILiaJIbHOTO 3B’SI3KY B CYCHIJILCTBI OyTH HEe MOke. BaxkimBo Big3Ha-
YHUTH 1 TE, 1O COLIAIBHUI 3B’5I30K, SIK 1 CYCILJIbHI BI/IHOCHHH, 3aBXK/I1 Ma€e
00’ eKTUBHHH XapakTep. BiH 3aBkaM iCHY€E SIK IIOCH JIaHe, peajbHe, HasBHE
1 TIIBKK B TAKOMY BHIVISII1 BUCTYTIA€ SIK €IEMEHT 00’ €KTa 3JI0YHHY.

§ 2. IIpeamer 3104uHYy

1. ITopsin 3 mpeqMeToM CyCHiTbHUX BiITHOCHWH HEOOXiTHO BHIIIATH
1 MpeIMET 3JI0YUHY SIK CAaMOCTIHY 03HaKy ckiaay 3iouuny. [Ipenmer cyc-
MIBHUX BiJTHOCHUH 1 MPEIMET 3JI04MHY — Pi3Hi paBoBi sBuma. [Ipeamer
BITHOCHH — II€ CTPYKTYpPHHI €IEMEHT CYCHUIbHUX BigHOCUH. [Ipeamer
3JI0YMHY, 10 iICHY€ TOpsiA 3 00’ €KTOM, — caMocCTiliHa ¢haxyrvmamusHa
O3HaKa CKJyiajay 304rHy. KoXXHU# 3 UX MpeaMEeTiB HalJICHUH CBOIMU,
MPUTAMAHHUMU TUTBKH HOMY O3HaKaMHU, BUKOHY€E CBOIO COIIATBbHY POIIb,
a TaKOXK Ma€ pi3He MPaBOBE MPU3HAYCHHS.

2. Ilpeomemom 310uuny ciio esasxcamu 0yO0b-sKi peyi MamepiaibHo2o
c8Imy, 3 NEGHUMU GIACTNUBOCMAMU SIKUX 3AKOH NPO KPUMIHATbHY GI0N0GI-
OAIbHICTb NOG A3V€ HAAGHICMb ) OISIX 0COOU O3HAK KOHKPEMHO20 CKAAOY
3M0YUHY.

3 11bOTO BU3HAYCHHSI BUILIMBAE, 1[0 JIO MPEIMETa 3JI09HHY Tpeda Bifl-
HOCHUTH TUIBKH IEBHi peui, a He Oynb-siKi iHII HiHHOCTI. Take pimeHHs
3yMOBIICHE THM, 10 3aKOHO/IABEIlb HaiyacTille BKa3ye caMe Ha KOHKPETH1
pedi, a TouHimIe, Ha X O3HAKH, BIACTHBOCTI MPH OMHCI TOTO YH IHIIIOTO
3nounHy. Hanpuknan, BinnosizaneHIicTh 3a cT. 265 KK, sika nependauae
CKJIaJ] HE3aKOHHOTO TIOBO/PKEHHS 3 PAJI0OaKTUBHIUMHU MarepiajlaMu, MOXKe
HACTABATH JIAIIIE B THX BUIMAJIKAX, KOJH MPEAMETOM BHCTYIAIOTh CaMe pa-
nioakTuBHI Matepianu. Tak camo B ycix crartsax KK, mo nepenbauarors
BI/IMOBIIAJIHICTh 32 KOPUCIUBI 3JI0UMHU MPOTH BJIACHOCTI, MPEAMETOM
€ TUTBKHU 9y’ke MaiHo (cTarti 185-191).

OCKIJIBKH %K TIPEAMETOM 3JIOUMHY MOXKE BHCTYIIATH JIUIIIE TICBHA PiY, TO
MPEIMET 3aBKIM € PEUOBOIO (MaTepiaIbHOK) 03HAKOIO 3JI0YHHY.
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Kpim Toro, mpeamer 3104HMHY — Lie TaKa O3HAKa CKJIAy 3JI0YHHY, SKa
Ha3BaHa 0e3MOCEPEHbO B CAMOMY 3aKOHI. Y IIbOMY pa3i BiH BUCTYIIAE SIK
000B’s13K0Ba O3HaKa ckiany 37mo4nHy. Tak, y ct. 214 KK 3a3Haueno, mo
MPEAMETOM IIbOTO 3JI0YMHY MOKYTh OyTH TUIBKU JOPOTOLIHHI METaJH 1 J10-
poroiinHe kaMinHs. BinnoBigHo no pexakiii ct. 246 KK npeamerom Hesa-
KOHHOI ITOPYOKH JTicy MO)ke OyTH TUTBKH JTic Ha KopeHi. OTHaK 3aKOHOIaBeIlb
JaJIeKo HE 3aBX/IM BKa3ye Ha MPEAMET K 03HAKy KOHKPETHOTO 3JIOUUHY.
VY THX BUIAJIKaxX, KOJIM HA HHOIO HEMA€E BKa31BKU 0€3110CEPEHBO B CAMOMY
KpUMiHAJIBHOMY 3aKOHi, TPEIMET HE € 03HAKOIO CKIIATy 3JI0YMHY, 1, HaBMa-
KM, Y THX BUIIJKax, KOJH MMPEIMET 3a3Ha4eHUH Yy caMOMy 3aKOHi, 37I0Y1H
€ TIPEIMETHUM 1 JUIsl HOTO MpaBUIIbHOT KBasTi(pikallii Mae OyTH BCTAaHOBIICHUI
KOHKPETHHUH IpeaMeT 37104rHy. bifbi TOro, y THX BHUIIaKaX, KOJIU IPeIMET
€ 000B’SI3KOBOIO 03HAKOO, CAME€ BiH HAYacTillIe BCTAHOBIIOETHCS TIEPIIIUM
1 HEPIJIKO 3a JIOMOMOT0F0 OJICPYKaHHUX 11010 HBOT'O JIAHUX 3’ SICOBYIOThCSI 1HIII
O3HAKH CKJIa Ty 3JI04rHY. Hanpukiaz, mpu BUpilIeHHAI MTaHHS PO KBamidi-
Kaliro Aiil 0ci0, sKi BUTOTOBWJIM 3 METOIO 30yTy MipoOIeHy HalllOHATBHY
BaJIIOTY YKpailHM, MU IIEpII 33 BCE 3’ SICOBYEMO, UM MAKOTh IiAPoOJIcH] OaH-
KHOTH 200 MeTaieBa MOHETa Ti 03HAKH, SIKi TOBUHHI OyTH IPUTaMaHHI MTPe/I-
MeTy 35104HHY, nepeadadeHoro ct. 199 KK (rpoimoBi 3Haku OBHHHI TIepe-
OyBaru B 00iry, MaTl BEJIMKHIA CTYIIHb MOMIOHOCTI 3 IIHCHUMU Ta 1H.).

3. 3akoHOJABELb MO-PI3HOMY ONUCYE O3HAKH MPEIMETA 3JI0UHHY B 3a-
KOHI PO KpUMiHaNbHY BiAMOBiAadbHICTh. OOpaHHS TOTO YH IHIIOTO CIO-
coOy (mpuiioMy) Ipu 3aKOHOAABYOMY BH3HAUCHHI MMPEAMETa 37I09NHY Oara-
TO B YOMY 3aJIS)KHUTh BiJl CAMOTO XapaKTepy 3J0YHHY, a TAKOXK BiJ| iHJMBI-
JlyaJlbHUX BJIAaCTUBOCTEN MOTr0 MpeaMeTa.

Hamnpukiaz, y 6ararbox BHIIAIKax y CaMOMY 3aKOHI BKa3aHO JIMIIE Ha
[IEBHUH BUJ IPEAMETIB, 1 TOMY KOXKHUH 3 IPEIMETIB 1aHOTO BUIY Ma€ Ofi-
HAKOBE 3HAYCHHS JUI KpUMiHAIBHOI BiINOBigaNbHOCTI. Tak, BBaXKaeThCs
LIIJIKOM JIOCTAaTHBOIO BKa3iBKa B ctarTsax 368—370 KK Ha xabap npu okpec-
JICHHI TIPEIMETIB WX 3JI0YMHIB. 3 ACyBaHHS K 3MICTY LHOTO IMOHATTS JIa€
3MOTY 3pOOUTH BUCHOBOK MPO T€, IO MpeIMeTaMu Xa0apHUITBA MOKYTh
OyTH Oyab-siKi MaTepiasibHi IIIHHOCTI (Ipolii, TPOJAYKTH, IPEIMETH 00y~
TOBOI TEXHIKH Ta iHIII pedi) i MaifHOBI Oara (Ha/laHHs Ty TIBKU B CAHATOPIH,
PEMOHT KBapTHPH TOLIO). Y X Ta IHIIUX MOAIOHNX BUIAJIKaX HEMAE HE00-
xigHocTi naBaru B KK BUUeprHi nepeiiku MOKIMBHUX MPEIMETIB TAKHX
3nmounHiB. TyT BKa3iBKa 3aKOHOZABIISI Ha MEBHI BUIOBI O3HAKHU MpEAMETa
(BU3HAUEHHS Ha PiBHI BUy) O3HAYaE, 10 Oyb-IKUI MPEAMET JaHOTO BUIY
Ma€ OJIHaKOBE MPaBOBE 3HAa4YeHHs. Hampukiiaj, koM 04eBHIHO, 11O Ha
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BIJIMOBITAJILHICTH 32 XaOAapHUIITBO HE BIUIMBAE T€, SIKI MaTepiaibHi I[IHHOCTI
(rpori, ToBapH Ta iH.) IepeaHi sk npeaMeT xabapa. [Hire Morio 6 prBec-
TH J10 HEOOTPYHTOBAHOI'O 3aXapalleHHs] KPUMIHAIBHOTO 3aKOHY Iepepaxy-
BaHHSIM MPEAMETIB, BCTAHOBJICHHS SIKHX 1 0€3 IIbOr0 HEe BUKJIMKAE TPYIHOILIB
Ha npakTull. HaperTi, y Aesskux BUIaKax MpoCcTO HEMOMKIIMBO JIATH TaKUH
BUYEPITHUH MEpeTIiK O3HAK MpeMeTa 3704MHY, HAaITPUKIIa, KOJIX IPAKTHIHA
JUSUTBHICTB JIFOJIEH BUKITMKAE TIOSIBY BCE HOBUX 1 HOBHX ITPEMETIB.

Inoni 3akoHomaBens 6e3mnocepennno B ctarTi KK nae mpubnusuuit
(3pazkoBuii) a00 BUYEPIHHUIA ITEepeITiK MPeIMETIB 3II0UHHY, IparHe MaKCH-
MaJIbHO BHU3HAYMTH iX Y JUCMO3UII] KpUMiHAIBHO-IIpaBoBoi HOpMU. Tak,
y 4. 1 ct. 204 KK mojiano 3pa3koBuii nepeitik npegMeTiB 3I0YHHY: B CaMO-
MY 3aKOHI BKa3YEThCSI, 0 HUMH MOXYTh OyTH aJKOTOJIbHI YW TIOTIOHOBI
BUpoOU abo iHwi migakuu3Hi ToBapu. A B cT. 310 KK HaBeaeno Buuepnauit
MIEPETiK MPEMETIB 3JI0YUHY — TUILKA CHOTBOPHHUI MaK Yd KOHOTLIS.

VY tux Bunamnkax, konu gucrnosuiis crarti KK mpo BiamoBinaneHicTh 3a
MEBHUH 3JI0YMH Ma€ OMaHKETHUH XapakTep, MepetiK NpeaAMeTiB 3J04MHIB
BH3HAYA€THCSl B HOPMATHBHUX aKTaX, J0 SIKUX BIJICHIIA€ caM KpUMiHATILHAN
3aKkoH. Tak, nmepeiik HapKOTUYHUX 3ac001B, ICUXOTPOITHUX PEYOBHH, 1X
aHaJoTiB 200 MPEKYpCOpiB, IO € MPEAMETOM 3J0UYHHY, epea0aueHoro,
Hanpukiag, y ct. 305 KK, y camoMy 3akoHi He Bka3yeThcs. Lleit neperik
3aTBEpIKYEThCsI KOMITETOM 3 KOHTPOJTIO 32 HAPKOTUKAaMU Ipu MiHicTepcTBi
OXOpPOHH 3/I0pOB’sl YKpaiHH.

4. AHaii3 3a3Ha4eHUX Y YHHHOMY 3aKOHOJABCTBI MPEJMETIB 3JI0UYUHY
MTOKa3ye, 1110 Ti YH iHII pedi, a TAKOXK I[IHHOCTI HalluacTilIe BUIUIAIOTHCS
3aKOHOJZIABIIEM SIK ITPEIMET 3 YpaxyBaHHSM 0COOIMBOTO MPABOBOTO PEKUMY,
3YMOBIICHOTO X KOPUCHUMH YU LIKIJUTHBUMH BIACTHBOCTSIMH, a TaKOXK
3 ypaxyBaHHIM IX €eKOHOMIUHOro npu3HadeHHs. CaMe 1i 03HaKU (BJIACTH-
BOCTI) MPEAMETIB 1 € THMU 0OCTaBUHAMH, 3 IPUBOAY SIKUX YU LUIIXOM
BILIMBY Ha SIKI BAMHSETHCS 3J109KH. J[0 TaKuX IpeaMeTiB HEOOX1IHO BiHE-
ctu moaatky 1 36opu (ct. 212 KK), mopHorpadiuni mpeamern (ct. 301 KK),
BOTHeNanbHy 30poto, 00ioBi mpunacu, BUOyxoBi peuoBunH (cT. 263 KK) ta
iH. 3 IPUBOJy KOPHCHUX BJIACTUBOCTEH peueil yUMHSEThCs OUIBIIICTh KO-
PHUCIMBHX 3JI0YMHIB, 1 TOMy CaMe BOHU BHIIJISIOTHCS 3aKOHOJABLIEM SIK
MpeaMeTH BiJNOBIAHUX 3J0YMHIB (Tpolli, JOPOTOLiHHI METaJIH, TBOPH
MHUCTEUTBa Ta iHmi ToBapn). Lli 1 geski iHmI B1acTUBOCTI Ti€l um 1HIIOT pedi,
Y CBOIO Uepry, BUKIMKaIOTh HEOOX1IHICTh HaJaTH il IEBHY NPaBOBY 3Ha-
YYIIiCTh Y KOHKPETHOMY CKJIaJi 3J04MHY, IO 1 BU3Ha4Yae ii Hepo3puBHUN
3B’SI30K 13 CAMHUM CYCIIJIbHO HEOC3MEUHUM HiSTHHSIM.
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5. Ilpeamer 3M04KMHY B OKpEMUX BUTIAJKAaX MOXKE 30iratucs 3 mpeAMETOM
CYCIUTBHHX BiTHOCHH, SIKI OXOPOHSIOTHCS KPUMIHAIBHAM 3aKOHOM. Takuit
30ir Ma€ MicCIIe TOA1, KOJH Ti UM iHII TIPEIMETH, K1 BXOISATH IO CTPYKTYpH
00’€KTa 3JI0UMHY, 3aKOHO/IaBeIlb HAJIJISIE JOAATKOBO i (DYHKIIISIMU TIpe]I-
MeTa CYCIIJIBHOTO BIJIHOIIEHHS, TOOTO JloJlae oMy Ie i iHIIe IpaBoBe
3Ha4eHHs. Tak, 30irafoThCs MpeIMET 3II0YNHY 1 IPEAMETH CYCITUTEHUX Bij-
HOCHH Y TaKHX 3JI0YMHAX, K KpaaikKa, rpadikK, IaxpaiCcTBO Ta iHIIi 3710-
YUHH MPOTH BIACHOCTI.

6. Y 3B’s13Ky 3 BUKJIaJICHUM BUHHUKA€ MUTAHHS PO MicLie IpeaMeTa
y CKJIaJi KOHKPETHOTO 3104MHY. BBaXKa€ThCsl, 10 MPEeAMET 37I0YMHY HE MOXKE
MPETEeH IyBaTH Ha POJIb CAMOCTIHHOT O3HAKH CKJIaJly 310uuHy. Take pimeH-
HSl BUKJIMKaHE THM, IO CKJIAJ 3JI0YMHY SIBJISIE COOOI0 CYKyIHICTh HOTO
000B’A3KOBUX eleMeHTIB (00’e€kTa, 00’ €KTUBHOI CTOPOHHU, CY0’ €KTUBHOI
CTOPOHH Ta Cy0’€KTa 37109MHY). BiAcyTHICTH X09a 6 OIMHOTO 3 ITUX EJIeMCH-
TiB BUKJTFOUA€E CKJIAJ 3JI0YMHY 1, OTXKE, KPUMIHAIBHY BiAMOBIATbHICTD.
[Ipeamert ke 3704UHY, SIK YK€ Big3Ha4aI0Cs, € He 000B’I3KOBUM, a (PaKyIb-
TaTUBHUM CTOCOBHO 3arajJibHOTO MOHATTS CKIIay 3JI0YMHY, a TOMY HOro
MOXKHA Ha3UBAaTH JIMIIE O3HAKOIO, @ HE EJIEMEHTOM CKJIaay 3704HHY.

Crin MaTy Ha yBasi, IO npedmen 310UURY K CAMOCMIUHA 03HAKA 3710-
YUHY 3a62c0uU IcHye nopso 3 06 ekmom. Came 06’ ckm i npeomem y CyKyn-
HOCMI YMEOPIOIMb cCamMocmiunull enemenm ckaady snoyuny. OQHaK SKIIO0
00’€KT 37104MHY € 000B’SI3KOBOIO, TO MPEAMET — (PaKyJILTaTUBHOIO O3HAKOIO
cKIaay 3nmounny. [IpenMer Bipi3HAE€ThCS BT 00’ €KTa I i THUM, 10 HOMY
HE 3aBKIM 3aM0IF0€THCS IIKO/A. SIKIII0 MKoAa, 3an0isiHa 00’ €KTY, 3aBXKIN
Ma€ COUiaJIbHUH XapakTep, TO MPeIMeTy 3JI0UMHY BHACITIZOK CYCHiIBHO
HeOe3MeyHOro MOCsATaHHs MepeyCiM 3aBIacThCs (i3UUHa IIKO/IA, SIKa BH-
KIIMKA€ TIEBHI HETaTUBHI comianbHi 3MiHU B 00’ ekTi. lllkoma npeamery sk
MarepiajbHil pedi 3al0AI0ETHCS TO, KOJM 3I0YMH BUMHIOETHCS LIISIXOM
HOT0 3HUILECHHS, IOIIKO/PKEHHS Y¥ 3MiHHU. Tak, Mpy MpojiaXky B TOPrOBUX
MmiaIpueMcTBaX GabCcruiKOBaHNX TOBAPIB 3IIOUYMHETIb MOTIPIITYE iX SKICTb,
xoua 1 30epirae mpu bOMY 30BHILIHIN BUIVISA, HAIPUKIIAA PO3BEICHHS
cMeTaHu Ke(ipoM, CIIMPTHUX HAIOiB — BOJIOI0, JIOJJABAHHS JI0 BEPIIKOBO-
ro macia maprapuny (ct. 225 KK). Ctpaxnae nmpenMeT 3JI09HHY 1 TpH
BUYMHEHHI TaKUX 3JI0YHMHIB, SIK 3HUIIEHHS a00 MOIIKOHKEHHS MaiiHa (CT. 194
KK); nezaxkonne nomoBanHs (cT. 248 KK); He3akoHHE 3aiiHATTS puOHUM,
3BipHHUM a0o0 IHITUM BOIHUM A00yBHUM mpomucioMm (ct. 249 KK) ta iH.
PazoM 3 TUM npy BUMHEHH] HU3KH 3JI0YMHIB LIKOJA PEIMETY HE 3aBAAETh-
cs. Lle mae micrie ToJi, KOJIM 37I04YMH YUUHSETHCS IIUITXOM CTBOPEHHS (BU-
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TOTOBJICHHST) 32a00pPOHEHUX O BUPOOHUITBA MIPEAMETIB 200 HIISIXOM 0e3-
MOCEPETHHOTO MOCSATAHHS Ha 1HIINH €JIEMEHT OXOPOHIOBAHOTO 3aKOHOM
CYCHUJIbHOTO BinHOMEHHs. Tak, HeMae miicTaB TOBOPUTH, L0 LIKOJA Ipe-
METY 3alOAII0ETHCS IPU TPAHCIOPTYBAaHHI AJKOTOJIBHUX HAIOIB 3 METOIO
30yTy (ct. 204 KK), BurorosnenHi, pemonri 30poi (ct. 263 KK). He 3amo-
TUIOETHCA IIIKOJIa IPEAMETY 3JI09NHY Takok mpu kKoHTpabani (ct. 201 KK),
kpanixui maitHa (ct. 185 KK) Tomo. [Tpn BunHEeHH] TaKuX 310YMHIB KO/
00’ €KTY 3aI0J[IFOETHCS IJISIXOM 0e3110CepeTHHOT0 BIUTMBY Ha CaM COIliallb-
HUH 3B’5130K, TOOTO Ha MIEBHUH €JIEMEHT OXOPOHIOBAHUX CYCIIIIBHUX Bij-
HOCHH.

7. [opsix 13 mpeAMETOM CYCHUIBHUX BIJIHOCHH 1 MPEIMETOM 3JIOUUHY
MIPaBOMIPHO BUILISTH 1 TaKe TIOHSATTS, K npeomem 3104URHO20 enaugy. 11io
npeoMemoMm 3104UHHO20 BNAUBY CIO PO3YMIMU MOl eleMeHm 0XOPOHIO6a-
HUX 3AKOHOM NPO KPUMIHANLHY 8I0N0GIOANbHICHL CYCNIIbHUX 8IOHOCUH,
AKull Ni00aemuvcs 6e3n0cepeoHbOMy 3OUUHHOMY 8NIUBY | AKOMY, Omdice,
Y neputy uepey 3anoditoemucs wikooa. ToMy TakUM IPEeIMETOM MOXYTb
OyTH cy0’€eKT, caM collialbHUH 3B’ 30K, & TAKOXK MPEAMET CYCIITBHUX BiJl-
HOcuH. BcraHOoBIEeHHS IpeMeTa 37104MHHOTO BIUIMBY B KOXKHOMY KOHKPET-
HOMY 3JI0YHHI MOJIETHIYE 3’sICYBaHHS «MEXaHI3My» 3alOMisHHS KON
camMoMy 00’€KTY, @ TAKOXK CIIPHsIE BCTAHOBJIICHHIO PO3MIpY 1 Xapakrepy Ha-
CIIJIKIB CyCIIUTFHO HEOE3TEYHOTO JTisTHHS.

Otxe, 1010 MOTped KPUMiHAIBHOTO MpaBa MpeaMeT Mae TPOSIKE 3Ha-
YCHHSI:

— NIpeIMET OXOPOHIOBAaHHUX CYCHUIBHUX BiHOCHH;

— MPEeIMET 3JI0UUHY;

— MPEIMET 3JI0YUHHOTO BILIUBY.

§ 3. Buau 00’€KTiB 3J104HHIB

1. CycnijibHi BITHOCHHHU, HA SIKi TIOCSTAOTh 3JI0YMHH 1 5IKi € iX 00’ €KTamu,
Iy’e pi3HOMaHiTHI. ToMy BH3HA4eHHS BCiX BHJIIB 00 €KTIB Ta X HayKoBa
knacudikariss HeoOXi/THi, aJ)Ke BOHU CIIPHUSIOTH OLTBII TOBHOMY PO3KPHT-
TIO CyTHOCTI, @ TAKOX COLIIaJIbHO-TIPaBOBOi 3HAYYIIOCTi 00’ €KTiB, JO3BOJISI-
I0Th BUSIBUTH iX BIUIMB HAa PO3BHTOK KPHUMIHAJIBHOTO 3aKOHOJABCTBA Ta
BIOCKOHAJICHHSI IPAKTUKH HOTO 3aCTOCYBaHHSI.

2. V nayyi kpuminanbHo20 npasa HANOWUPEHIUIOW € MPUCTYNEHesA
Kaacugixayis 06 ’€kmie «no eepmuxaniy (3a2aivbHuil, pooosutl ma de3no-
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cepeoniil). Taka xnacugikallis IiJIKOM BIJIMOBiIa€ MOTpedaM MPAKTUKH,
€ JTy’Ke JIOTIYHOI0, OCKUTHKH IPYHTYEThCS Ha CITIBBITHOIICHH] (i10CO(CHKHX
KaTeropiil «3arajJbHOro», «0COOIMBOI0» Ta «OKPEMOIo». 3arajlbHUM TYT
€ BCSI CYKYITHICTh OXOPOHIOBAaHUX KPUMiHAJIBHUM 3aKOHOM CYCIIJIBHUX BiJI-
HOCHH (3arajbHHI 00’ €KT); 0COOIUBUM — OKPEMi OJIHOPITHI 32 CBOIMHU
BJIACTUBOCTSAMU I'PYNH CYCHIJIbHUX BiTHOCHH, OXOPOHIOBaHI IIEBHOIO CY-
KYTHICTIO KpUMIHAJIbHO-TIPAaBOBUX HOPM (POIOBHI 00’€KT); OKPEeMUM —
KOHKPETHI CyCITbHI BITHOCHHU, OXOPOHIOBaH1 KOHKPETHUMH KPUMiHAJIBHO-
[IPaBOBMMHU HOPMaMH BiJl KOHKPETHUX 3JI0YMHHUX NOCATaHb (Oe3nocepen-
Hill 00’ exT). Taka knacugikaiis 1a€ 3MOTy BU3HAYUTH 00 €KTH KPUMIHAb-
HO-TIPAaBOBOT OXOPOHH Ha PI3HMX PIBHAX iX y3araJbHEHHS.

3. 3acanvHuii 06 ’€km ymeopioe CyKynHicmy YCix CyCRiIbHUX 8i0HOCUH,
Wo NoCmasieHi nio OXOPOHY YUHHO20 3AKOHY NPO KPUMIHAIbHY 810N06I-
oanbHicmy. J10 1i€10 CyKYTTHOCTI BXOAATD Pi3Hi 32 CBOEIO CYKYITHICTIO Bijl-
HOCHHH (KHTTS 1 30POB’SI JIFONIEH, MUPHE CITiBICHYBaHHSI JIep’KaB, EKOHO-
MiYHa 1 OJIITHYHA OCHOBA JAEPKaBH, BIACHICTb 1 CHCTEMa roCMoAapIOBaH-
Hs Ta iH.). TaKuM 9MHOM, 3arajibHUN 00 €KT OXOILIKE PI3HOMAHITHI CyC-
MiJTBHI BIIHOCHHU, SIKi 3HAYHOIO MIpOIO BiJIPIZHAIOTHCS MOMIXK COOOF0 3a
CBOEIO COIIAIBHOK 3HAYYINICTIO, CPeporo Ail TOMO. 3araabHul 00’ €KT
3JI0YMHY Ma€ BOXKJIMBE 3HAYCHHSI JIJIsl BU3HAYCHHS IPUPOJIH 1 CYTHOCTI 3710~
YHMHIB, a TAKOX CTYIIEHS iX CyCIUTFHOI He0Ee3MeYHOCTI, BiIMEKyBaHHS BiJl
HE3JIOYMHHHUX IISHb Ta 1H.

4. ITio pooosum (epynosum) 06’ ckmom posymiemocs 00 €km, axuil
OXONNIOE NeHe KOO MOMONCHUX YU OOHOPIOHUX 34 CBOEI0 COYIANbHOIO
i eKOHOMIUHOK CYMHICMIO CYCRITbHUX BIOHOCUH, U0 NOBUHHI OXOPOHAMUCS
BHACHIOOK Yb020 EOUHUM KOMNLEKCOM 83AEMONO8 A3AHUX KPUMIHALIbHO-
npagosuUx HopMm.

OTxe, pooBHid 00 €KT sIBIILE COOOI0 MEHII BUCOKHH (ycepenTHeHH)
piBeHb y3arajibHEHHS OXOPOHIOBAHMX KPUMIHAIBHUM 3aKOHOM CYCIUTBHUX
BigHocuH. [Ipudomy, sik 11e BUIUIMBAE 13 CHOPMYIBOBAHOTO MTOHATTSI, IPY-
MyBaTH CYCHLUIbHI BITHOCHUHH CIIiJl HE JOBIJIBHO, & HA MiJCTaBi 00’ €KTUBHO
ICHYIOUHX KPUTEPIiB, sIKi 00YMOBITIOIOTH iX TOTOXKHICTH 200 OTHOPITHICTS.
Takumu KpUTEpisiIMU BUCTYNAIOTH Pi3Hi €JIEMEHTH OXOPOHIOBAHUX CYCH1JIb-
HUX BiJTHOCHH, IX COIliaJbHE MPU3HAYCHHS B HUX (Cy0’€KTH 200 IpeaMeTH
BIAHOCHH, 3MICT Ta OCOONHMBICTH COIIAILHOTO 3B’513Ky). OCHOBOIO TaKO1
kiacudikaii CycriIbHUX BIJIHOCHH CITYIITHO BU3HAETHCS Ta UM iHIIA chepa
Jep>KaBHOTO a00 TPOMAJICBKOTO KHUTTS. ToMy ponoBHUMHU 00’ €KTaMu HEOO-
X1JTHO BU3HABATH BiJHOCHHU BIIACHOCTI, CHCTEMY TOCIIOAApIOBAHHS, Bifl-
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HOCHHH, 110 3a0€3Me4yI0Th HAIEKHUI CyCIUTbHUIA MOPSIOK 1 MOPaIbHICTB,
Ta iH.

3Ha4YeHHS POJIOBOTO 00’ €KTa 3IIOUMHY MOJIATAE HACAMITEPE] y TOMY, IO
BiH J1a€ 3MOTY KJIacu(iKyBaTH BCi 37I0YMHH Ta KPUMiHAJIBHO-IIPABOBI HOPMH,
sSIK1 BCTAHOBJIIOIOTH BiJIIOBIAJIbHICT 3a 1X yurHeHHs. Came 1110 Horo Biiac-
TUBICTH OYII0 MMOKIIaIeHO B 0CHOBY 1mo0ynoBr OcobmmBoi wactuau KK, mo
JI03BOJTUIIO 3aKOHOJIABIIIO B LIIOMY MPABUIILHO 00’ €THATH B MEXaX OHOTO
po3aury KK HopMU, B SIKHX BCTAaHOBIIOETHCS BIAMMOBITAIBHICTD 32 ITOCSATAH-
HS Ha TOTOXKHI YW OHOPITHI cycmiyibHiI BimHOCHHH. Tak, po3ain VI Oco-
6mmBoi yactuan KK «37104nHM IPOTH BIaCHOCTD) BKIIIOYA€ HOPMH, B IKHX
nepeadavYaeThCsl BiIOBIIANBbHICTD 32 3JI0YMHHI TOCSATAHHS HA T1 CYCIUIbHI
BiTHOCHHH, IO MOKJIMKaHI 3a0€3MeYUTH HEAOTOPKAHHICTh BIIACHOCTI.
Ho pozainy XVIII Ocobnusoi yactunu KK «3nounnu npotu npaBocymas»
BMIIIIEHO HOPMH TIPO BIATOBIJANBHICTH 32 MTOCSATAaHHS HA ICHYIOUY B HaIIIiN
JIepKaBi CHCTEMY ITPABOCYIJIS.

5. Haii0inb1 icToTHe 3HaYeHHS SIK IJIs1 TPaBOTBOPYOI, TaK 1 AJIsl IPaBo-
3aCTOCOBHOI AISIBHOCTI Ma€ He3nocepedHitl 06 'exm snouuny. 11i0 num cuio
PO3yMImu mi KOHKPEmHi CYCniibHi 6i0HOCUHU, SKi NOCMABIeHI 3aKOH00asyem
nio oxopowy nesnoi cmammi Ocobausoi yacmunu KK i sikum 3anooitoemuvcst
WIKOOA 3N0YUHOM, U0 NIONAOAE NIO O3HAKU KOHKPEMHO020 CKIA0Y 310YUHY.

I3 11pOTO BU3HAUESHHS ITEpeIyCiM BUIUIABAE, IO Oe3mocepenHiM 00’ €k-
TOM, TaK CaMO SIK 3arallbHUM 1 POJJOBUM, MOXKYTh BU3HABAaTHUCS TiIbKH
CYCHUIBHI BIIHOCHHH, a He Oy/b-siki Onara i 1iHHOCTI. ToMy HEoOTpyHTO-
BaHUMH BHJAIOTHCS CIPOOH IMiIMIHUTH CYCITiIbHI BiTHOCHHH, IO BHCTY-
MaKTh 00 €KTOM 3JI0YUHY, Oy/Ib-IKUMH THIIUMHU COI[IaIbHUMHU SIBUIIIAMU:
«eJIEMEHTaMH CYCIIUILHHUX BIIHOCHHY, IX «MaTepialbHUM BUPAa30M», THM,
10 CTOITh 3a Oe3nocepeHiM 00’ €KTOM; OXOPOHIOBAHUMH KPUMiHABHAM
3aKOHOM «yYMOBaMH HOPMaJIbHOTO (PyHKILIIOHYBaHHS COLIIaIbHOI'O BCTAHOB-
JieHHs» Ta iH. [Tpu TakoMy BU3HaYCHHI 0€3M0CEPEIHBOr0 00’ €KTa BiH HIOH
BHITAJIA€ i3 MIJTICHOI CHCTEMH CYCHUIBHUX BiJTHOCHH.

Otxe, Ha sKOMY O piBHI y3arajJbHEHHs MU HE PO3IIIAJaIN 00 €KT 3710~
YUHY, HUIM 3aBK/J{ BHCTYNAIOTh OXOPOHIOBAHI 3aKOHOM CYCIIJIbHI BiJl-
HOCHHH.

OnHak MUTaHHS PO T€, K1 CyCMiJbHI BITHOCHHU MOXXYTb OyTH BH3HA-
Hi 00’€KTOM KOHKPETHOTO 3JI0YHHY, BUPIIIYEThCS HE HAYKOI KPHMiHAIb-
HOTO TIpaBa Y¥ MPaBO3aCTOCOBHOIO MPAKTHUKOIO, & TITBKH 3aKOHOaBIIEM
LUISIXOM TPUUAHATTS 200 CKacyBaHHs TOTO YH 1HIIOTO 3aKOHY. 3aBIaHHS
HayKd KPUMIHAJIBHOTO TIpaBa 1 CyA0BO{ MPAKTHKH IOJATAE B TOMY, a0u
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BCTaHOBUTH Ti CyCITIbHI BIIHOCHHH, 1110 BU3HAYEH] 3aKOHOABIIEM SIK 0€3-
MoCcepeHii 00’ €KT 3II0UMHY, 1 PO3KPHUTH iX TIHCHHIA 3MICT.

Cuin 3a3Ha4MTH, 110 3aKOHO/AABELb JIMIIE Y ACIKUX BUNAJIKAX BKa3ye
Ha Oesnocepenniii 00’ekt y camomy KK. Tak, y ct. 111 KK npsimo nepen-
0aveHo, 1110 JIepP)KaBHA 3pajia — II€ TaKe JISTHHS, 110 3aI0/IiI0€ KOy CY-
BEPEHITETOB1, TEPUTOPIANBHIH IITICHOCTI Ta HEMOTOPKAHHOCTI, 00OPOHO-
3[0aTHOCTI, IepKaBHiN, eKOHOMIYHIN 4K iHpopMaiiiHii Oe3neni Ykpainu.
VY 6inbimocti unaakiB y crartsix KK BigacyTHi Oyb-siki BKa3iBKU Ha 0e3-
rocepeHil 00’ €KT KOHKPETHOTO 3JIOUHHY, 1 TOMI IS HOTO 3’ sICyBaHHS
HEOOX1IHUH peTeIbHUM aHalli3 CKIaay TIEBHOTO 3I0UUHY.

Bceranosnenns 6e3nocepeHporo 06’ €kTa 3JI04MHY Ma€ BayKINBE 3Ha-
YeHHs NI 3’ SICYBaHHS XapaKTepy i CTYIEeHs CyCIUIbHOT He0e3MeuyHOCTI
BUYMHEHOTO 3JI0YMHY, HOT0 MpaBUiIbHOI KBaTidikalii, 1ae 3MOry 3 HaO1Ib-
1010 TOYHICTIO MTPOBECTH PO3MEKYBAHHS MK CYMI>KHUMH 37109MHAMHU.

6. Y Teopii KpUMiHAJIBHOTO MTpaBa IHUPOKE BU3HAHHS OZlepKajia TaKoXK
Kaacughixayis beznocepedrix 0o 'ekmie 3104uHie «no copuzonmaiiy. CyTHICTh
i€l knacugikarii monsirac B ToMy, 0 Ha piBHI 0e3MocepeHhoro 00’ eKTa
BHJIUTSTFOTBCST OCHOBHUI (TOJIOBHUH) Ta JOAATKOBUH 00’ ekTH. HeoOXimHicTh
y TaKii kiacudikailii BUHUKA€E TO1, KOJIM OJIUH 1 TOM caMuil 37I04MH OJTHO-
YaCHO 3aIlOIF0€ IIKOAY JCKIIBKOM CYCIUIBHUM BiHOCHMHaM. Hanpukia,
ipu po360oi (ct. 187 KK) cTpaknaroTs BIacHICTh Ta )KHUTTS a00 3M0POB’s
JIFOZIMHI TTPY TIEPEBHUILICHH] BIIaJIN YU CIY>KOOBHX TOBHOBAKEHB, SIKILIO BOHO
CYIIPOBOIKYBAJIOCS HACHIHLCTBOM Has 0c00010 (4. 2 ¢T. 365 KK), 06’ exTamu
BHCTYNAIOTh BiTHOCHHH BJIACHOCTI Ta ocoba motepriioro. TooTo Taki 31m0-
YUHH MAIOTh JIEKiJIbKa 0e3M0CepeiHiX 00’ €KTIB, 3 IKUX 3aKOHOJIABEIb, 5K
[IPaBHUIIO, BULIISIE OJIMH, HAWOLIBII BaXKIIMBHMA, 110 BUPIIIAIHHOI MIPOIO
BH3HAUA€E CyCIIbHY HEOe3MEeUHICTh JAHOTO 3JI0YHHY, CTPYKTYPY BiIIOBI-
HOTO CKJIajy Ta ioro micue B cuctemi OcodnuBoi yactuan KK.

Takuii 00’ €KT TpaaMI[IHHO HA3UBAIOTh OCHOBHUM OE31N0CepPeOHIiM
006 ’cxmom. BiH 3aBXIM BXOIUTH 10 CKJIALy POJOBOr0O 00’€KTa 3JI0YHHY.
Tomy 3’sicyBaHHS IbOTO 00’ €KTa 103BOJISIE IPABUIBHO BU3HAYNUTH MiCIe
Ti€1 9 1HII01 KPUMIHAIBHO-TIPaBOBOT HOpMH B cuctemi Oco0nMMBO1 4acTH-
uu KK'. 3 iH1110ro 00Ky, BCTAHOBIIEHHS IIbOTO 00’ €KTa B KOHKPETHO BUMHE-
HOMY 3JIOYHMHI J1a€ 3MOTY BU3HAYUTH Ty KPUMiHAIBHO-IPAaBOBY HOPMY, 32
SIKOIO Ma€ KBaJli(hiKyBaTHCsl BUMHEHE CYCIUILHO HeOe3neuHe nisHHs. Tomy
11eit 00’ €KT € BU3HAYAIBHUM SIK TTPH BUOOPI MicTist TS Ti€l UM 1HIIO1 HOpMHU

! Tauwid, B. SI. O6bext u npeamer mnpecryruieHns / B. SI. Tauuii. — Xapbkos, 1988.
-C.92.

107



Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

B cuctemi OcobmuBoi vactuau KK, Tak i jansa kBamigikalii BY4NHEHOTO
«0araroo0’eKTHOro» (Ha3BEeMO HOTO TaK YMOBHO) 3JI0UHHY.

Crig Takox 3a3HAYUTH, IO OCHOBHUM Oe3n0CepedHim 00 ekmom € mi
CYCNiNbHI BIOHOCUHU, SIKI HACAMNEPEO 1 20N0BHUM YUHOM NPACHYE NOCMA-
8UMU NIO OXOPOHY 3AKOHOO0AGEYb, NPULMAIOUU 3AKOH NPO KPUMIHATLHY
8ionosidanbHicms. 3B1ICH BUIIITBAE, IO OCHOBHMI O€3MOCcepeHil 00’ €KT
BigoOpakae # OCHOBHMI 3MICT TOTO UM iHILIOTO 3JI0YMHY, HOTO aHTHCOLi-
aJbHY CIPsSMOBaHICTh. BiH Oinblil, HIXK iHIII 00’ €KTH, BU3HAYAE CTYIIHb
CYCITBHOT HEOE3MEYHOCTI BAMHEHOTO 3JI0YMHY 1 TSHKKICTh HACIIAKIB, IO
HACTaJIA Y4 MOTJIU HACTATH.

Jlooamxoeum be3nocepeoHinm 0b’ ekmom € minbKu mi CyCniibHi 8iIOHOCU-
HU, AKUM NOPAO0 3 OCHOBHUM 00 €KMOM 3an00il0EMbCA YU CINBOPIOEMbCS
3aeposa 3anodisanus wikoou. KpiMm Toro, Takum 00’ €KTOM MOXXYTh OyTH TilTb-
KM BITHOCHHH, TIOCTABJICHI 3aKOHO/IABIIEM ITiJ1 OXOPOHY 3aKOHY, 200, IHIITUMHU
CIIOBaMH, BITHOCHHH, BH3HAUEHI K TaKUH 00’ €KT CaMUM 3aKOHO/IABIIEM.

JonarkoBuii 6e3nocepeHiii 00’ KT MOXe OyTH JIBOX BUIIB: 000B’513-
KOBHI (HeoOXiqHHI) Ta HE0OOB  I3KOBHH ((PaKyIBTATUBHUIMA).

Jooamxkosuti 0606 ’a3x06utl 06 €km — ye maxutl 06 €xm, AKUU Yy OaHO-
MY CKAAOT 3OYUHY CIMPANCOAE 3A8AHCOU, Y 0YOb-5AKOMY GUNAOK)Y GUUHEHHS
neenozo 3iouuny. LIbomy 00’ €KTy, SIK i OCHOBHOMY, 3aBXKIH 3aIIOIFOETHCS
ITKOJTa BHACITIIOK BAMHEHH:I 37104MHY. Hampukimaz, y ckiasii po300r0 0CHOB-
HUM Oe3rocepe/iHiM 00’ €KTOM € BIIACHICTh, a JIOJJATKOBUM — JKUTTS 200
3II0POB’ s JTIOIUHHU.

Jooamxosuti paxynvmamusHuti 006 'exm — ye maxuii 06 '€km, aKutl y pazi
BUUHEHHSL NEBHO20 3TOYUHY MOJICe ICHY8amuU NOPsO0 3 OCHOBHUM, a Modice Oymiu
6i0cymHim (HAIPUKIIA], BITHOCHHH BIACHOCTI 1 3/10pOB’SI TPOMaJISIH TIPH XYJTi-
raHCTBi). BcTaHOBIEHHS TOTO, 1110 B pe3yIbTari IEBHOTO 3I0YMHHOTO ITOCSATaH-
HSI IIKOJY CIIPUYMHEHO TaKOK (haKyJIbTaTHBHOMY 00’ €KTY, 3a 1HIIMX PIBHUX
YMOB, € CBIJTUEHHSM O1JIbIII BUCOKOI CYCITIIBHOT HEOE3MEYHOCTI BUMHEHOTO
TUSTHHS 1 Ma€ BpaXOBYBATHCS TPH MTPU3HAYEHHI BAHHOMY MipH MTOKapaHHS.

JonarkoBuii 00’€KT, TaK caMo sIK 1 OCHOBHHIA Oe3mocepeiHiil 00’ €KT,
Ma€ BaKJIMBE 3HAYCHHS IS BU3HAYCHHSI COLIIaIbHOI CyTHOCTI BYUNHEHOTO
3II0YMHY, BCTAHOBIIEHHS TSHKKOCTI HACIHIJIKIB, 110 HACTAJIN a00 MOTJIH Ha-
craru. Llst BmacTuBiCTh JOIaTKOBOTO 00’ €KTa YACTO BUKOPHCTOBYETHCS 3a-
KOHOJIaBLIEM JUIsl BUIUICHHS KBasIi(hikOBaHUX CKJIaJliB (HAPUKIIAJ, BUMa-
raHHs, MOE€IHAHE 3 HACHIBCTBOM, HEOS3IIEUHUM I JKUTTS YU 3I0POB’ s
ocobu, — 4. 3 ct. 189 KK) abo yTBOpeHHs caMOCTIHHUX CKJIa/1iB 3TTOYHHIB
(mampuxman, 6anauTusM — ct. 257 KK).
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Poszoin VII. 06 ekm 3nouumny

KoHTposibHi 3aniuTaHHs

PRI B DD —

e

SIKi CKITaZIOBi €IEMEHTH CYCHIUTBHUX BiTHOCHH?

[Io Take 00’ €KT 3MOYHHY?

[Io Take mpeameT 37109nHy?

YuM BiAPI3HAIOTHCS MOHATTSA 00’ €KTa Ta MPEAMETA 3I0UUHY?
Slka kiacudikartist 00’ €KTiB BU3HA4YEHA Y KPUMIHAJIBHOMY ITpaBi?
[IJo Take OCHOBHUIT 00’ €KT?

[ITo Take mOMATKOBUH 00’ €KT?

Sxe 3HAUCHHS Mae oML Oe3MocepeTHHOTO 00’ €KTa HA OCHOBHUIMA
Ta JOAATKOBHIA?

SIke 3HAUCHHS 00’ €KTa 3JI0YMHY JIJIs XaPaKTEPUCTUKHU CYCILIBHOT
HEeOEe3MMeYHOCTI 3JI0YMHY Ta HOro KBasidikarii?



Pozain VIII

O0’€KTHUBHA CTOPOHA 3JI0YMHY

§ 1. [ToHATTA i 3HAYEHHSA
00’€KTUBHOI CTOPOHHM 3JI0YUHY

1. KpuminanbpHe 3aKOHOAABCTBO YKpaiHH BCTAHOBIIOE KPUMIHATIBHY BijI-
TOBIJIbHICTH TUTHKH 32 KOHKPETHI CYCHiJIbHO HeOe3MeYHi BUHHI TisTHHS (JIi0
a00 Oe3/isIBHICTB), TIepe0aueHi 3aKOHOM sIK 37104rH (4. 1 cT. 2, u. 1 cT. 11
KK). Sk i Oymp-siKuit akT BOJILOBOT TTOBEIIHKH JTFOMHH, 3I0OYHH SBIISIE COO0I0
€THICTH HOTO 30BHIIIHIX (00’ €KTUBHHX ) 1 BHYTPIMIHIX (Cy0’€KTHBHUX ) BIIac-
TUBOCTEH Ta O3HAK. 30BHIIIHS CTOPOHA 3JI0YMHY YTBOPIOE HOTO 00’ €KTUBHY
CTOPOHY, & BHYTPIIIHS — HOT0 Cy0’€KTUBHY CTOPOHY.

Busnaroun Hepo3pHBHHIA B3a€MO3B’ 130K 00’ €KTHBHUX 1 Cy0’ €KTHBHUX
O3HaK 3JI04MHY, HayKa KpUMiHAJILHOTO TpaBa B TOH e Yac BUBYAE TX OKPEMO,
10 HeoOX1/THO JUIsl TX OLTBII IHOOKOTO po3yMiHHs. Takuii miaxixa fjae 3Mory
DIMOIIIE Mi3HATH 00’ €KTUBHY 1 Cy0’ €KTHBHY CTOPOHH 3JI0YHMHY, 10 CKJIA/IAI0Th
y pealibHiii AIWCHOCTI €MHUH 1 HETIOUTLHUI aKT 3JI0YMHHOT ITOBE/[IHKH.

2. O3naxu 06’ekmuenoi cmoponu 3nouuny. llpy BUSBICHHI 3II09UHY
MH HacaMIIepe]] CTUKAEMOCS 3 HOro 00’ €KTMBHUMHU O3HAKAMH: KOHKPETHUM
AKTOM TOBEAIHKHU Ccy0’eKTa y BUIIIsIAL i 00 O€3isUIBHOCTI, 110 3aBXKIU
3M1ACHIOETHCS y TIeBHIN 00’ €KTHBHIN 0OCTaHOBIIl, Y MEBHOMY MicCIIi
i B meBHU# 4ac. lleii akT MOBEMiHKN 3aBKAH BiIOYBAETHCA Y BiIMIOBITHUI
croci0, HaMPHUKIIAA, KpaaiKKa 3 00’ €KTHBHOT CTOPOHU BUPAXKAETHCS B Ta-
€MHOMY BHUKpaJieHH] dy»xoro maifHa (cT. 185 KK), rpabixk — y Bigkpuromy
BHKpajieHHi Takoro MaifHa (cT. 186 KK). 3mounH 3aBxau TsIrHE 32 CO0010
MEeBHI CYCMIbHO Hebe3MeuHi HaCcHiAKH, OCKIIBKH B Pe3yJbTaTi HOro BUM-
HEHHS 3aBJJA€THCS ICTOTHA IIKOAA CYCITLTBHUM BIJTHOCHHAM, OXOPOHIOBAaHUM
KpUMiHaIIBHUM 3aKOHOM (HAIIPHUKIAJ, YOUBCTBO CBOIM HACIIIKOM Mae
cMmepTh moanHu — crtarti 115-119 KK, xpagixkka, rpadixk, maxpaiicTBo
3aIo/iI0I0Th MAaHOBY KOy BIacHUKY — cTarTi 185, 186, 190 KK). [1pu-
qoMy HistHHSA (11ist 00 Oe3MisITBHICTH) TepedyBae y MPUINHHOMY 3B 3Ky 13
CycHijbHO HeOe3neuHnMH Hachinkamu. L{i o3Haku npuTaManHi Oyab-sSKoMy
3JIOUMHY SIK SIBUIY peaibHOI AificCHOCTI. be3 HUX 310unHy OyTH HE MOXKE.
Bonu maroTe Micue 3aBKaH, B YCiX BUIAJKaX, KOJH CKOIOETHCS 3I0UHUH.
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IHOA1 37104YMH BUMHSETHCS 3 BUKOPUCTAHHIM THUX Y THIIUX MPEIAMETIB
MaTepiaJbHOTO CBITY: TEXHIYHUX MPHUJIAIIB, BOTHEITATBHOI a00 XOI0IHOT
30poi, miApoOIIeHNX TOKYMEHTIB UM 1HIITHUX 3aC00iB, iX BUOIPKOBE BUKOPHC-
TaHHs 0arato B YoMy J03BOJISIE 3JIOUMHITO OLIBII YCHIIIHO 3IHCHUTH 3J10-
YUHHUN HaMIp, 3aTO0ISITH OUIBII TSXKKY HITKOJY.

B 00’exTUBHUX 03HAKaX BUSABISAIOTHCA SK (PAKTHYHI, TaK i COMiaNbHI
BJIACTUBOCTI 3JI04MHY, IlepeyciM Horo cycriibHa HeOe3neuHicTb. 00’ ek-
THBHI O3HAKH, MPUTAMaHHI BCIM 3JIOYMHAM, BUBYAIOTHCS 3arajbHOIO dac-
THHOIO KPUMIiHAIBHOTO TMpaBa, a iHANBiAyadbHI 03HAKM KOHKPETHHX
37I0YMHIB, HANPHUKIaA OaHIUTH3MY, IIaxpaiicTBa, Xylirancrsa, — Ocobmiu-
BOIO YaCTHUHOIO.

Buknanene gae 3Mory 3poOUTH BUCHOBOK TIPO Te, IO 00 '€KMuUBHA
CMOPOHA 3N04UHY — Y& 306HIUMHA CMOPOHA (306HIUHE GUPAIICEHHS) 3710~
YUHY, WO XAPAKMEPU3YEMbC CYCRINIbHO Hebe3neuyHuM OiHHAM (Dicto abo
0e30isIbHICMI0), CYCNibHO Hebe3NeUHUMU HACTIOKAMU, NPUYUHHUM 36 S3KOM
MidIC QISIHHAM [ CYCNITbHO HeDe3neyHUMU HACAIOKamu, Micyem, 4acom, 00-
CMAHOBKOI0, CHOCOOOM, 4 MAKONAC 3ACOOAMU 8UUHEHHSL 3N0UUHY.

Yci o3HaKM 00’ €KTHBHOI CTOPOHH 3JIOUMHY 3 MOTIISAY Ha iX omwc (3a-
KpimieHHst) y aucnosuuisx crateir Ocobnusoi yactuau KK moxxHa momi-
JIUTH Ha /1B TpymH: 000B’13K0B1 (HEOOX1H1) Ta (paKyIbTaTHBHI.

o 00086 ’sa3xK06ux 03HaK HANEKUTH MiTHHA Y popmi il abo Ge3misib-
HocTi. be3 misiHHS, iHaKIIe KaXXy4dH, 6e3 KOHKPETHOTO aKTy CYCHiJIbHO He-
0e3MeTHOT TOBETIHKY JIFOMUHHU, HE MOYKEe OyTH BUMHEHUN KOIHUH 3JI0UHH.

JisHHs 3aBxau a0o 6e3nocepeIHh0 BKa3yEThCS B IUCIIO3UIIT CTATTI
Oco6nuBoi yactuau KK abo ogHo3HayHO BUIUIMBAE 13 11 3MicTy 1, TAaKUM
YUHOM, BHCTYIIa€ 000B’I3KOBOIO 0O3HAKOIO 00’ €KTUBHOI CTOPOHH CKIIATy
3mounHy. ToMy BCTaHOBIIEHHS 03HAK TAKOTO JisTHHSA ([Iii YU Oe3isITEHOCTI)
€ 000B’3KOBHM y KOKHIH KpUMIHaJIbHIN CTIpaBi.

o gaxyremamuenux o3nax Haluekarb: CyCHUIbHO HEOE3MEeUHI HACTi-
KW, TPUYUHHAN 3B’ 30K MIXK JTISTHHSM 1 CYCIIPHO HEOe3TeIHUMHU HaCIiI-
KaMH, Micile, yac, 00CTaHOBKa, CIIOCiO Ta 3aco0M BYMHEHHS 37104uHy. L{i
03HaKH, GaKTHYHO NMPUTAMAHHI 3JI0YMHY SIK SIBHIY peaibHOT AIMCHOCTI,
JTAJIEKO HE 3aBKJM BKa3YIOTHCSA B 3aKOHI K 03HAKWA KOHKPETHOTO CKIIAIy
3nounHy. Tak, qucno3uuii ckiaaaiB mmuryncersa (ct. 114 KK), nesakonHnoro
MOBOJDKEHHSI 31 30po€to, O0HOBUMU npHnacaMu a00 BUHOYXOBHMH PEUOBH-
Hami (cT. 263 KK), xymiranctsa (ct. 296 KK) To1mo He MicTSTh BKa3iBOK Ha
KOHKPETHI CYCHiIbHO HeOe3IeuHi HAaCIIiIKU, SKi HeoOXiHo Oyno O BcTa-
HOBJIIOBATH TIPH BUPIMICHH] TUTAHHS PO MPUTATHEHHS 0COOU 10 KPHMi-
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HaJNBHOI BiAMoBiganpHOCTI. Tak camo Jajieko He 3aBkAu B cTaTTax Oco-
omuBoi yactuan KK BkasyroThcs cmocib, micie, yac, 00CTaHOBKA BAMHCHHS
3nmounHy. OTXe, 3a3HaueHi 03HaKU 00’ €KTUBHOI CTOPOHH CKJIATy 3II0UYUHY
€ He 000B’SI3KOBUMH, a (DaKyIbTaTUBHUMU.

OjiHaK SKIIO CYCIIBHO HeOe3IeuHl HaCIiIKH, MICIIe, Yac, Crocio, 00-
CTaHOBKa Ta 3aCO0W BYMHEHHS 3JI0UYMHY MPSMO BKa3aHi y IUCMO3MIII] CTaT-
Ti Oco6nuBoi yactTuHu KK a00 0lHO3HAYHO BHILIUBAIOTH 13 ii 3MICTY, TO
BOHHU HaOyBalOTh 3HAYCHHS 000B’SI3KOBUX 03HAK 00’€KTUBHOI CTOPOHHU
CKJIa Ly 3JIOYMHY 1 IX BCTAHOBJICHHS B TAKOMY BHITAJIKy € 00OB’I3KOBUM.

3. 3nauenns 06’exmuenoi cmoponu 3nouuny. llo-nepiue, 06’ €KTUBHA
CTOpPOHA € eJICMEHTOM CKJI/Ty 3JI0YMHY 1 BXOJUTB JIO T1JICTABH KPUMiHAIb-
HOI BignoBiganpHOCTI. ToMmy ocoba Moxke OyTH MPUTATHYTA 10 KPUMiHATb-
HO{ BiATIOBIANBEHOCTI JIMILE TO/I, KOJIM Y BAMHEHOMY HEIO JisTHHI BCTAHOB-
JICHO BC1 03HAKH 00’ €KTUBHOI CTOPOHU CKIIay 3nounny. [To-apyre, o3Haku
00’ €KTUBHOI CTOPOHM 0araro B 4OMY BU3HAUAIOTh CyCITLIbHY HEOe3MEeUHICTh
3II0YMHY. XapakTep JisTHHS, CII0Ci0 HOTO BUMHEHHSI, MICIIe, Yac, 00CTaHOB-
Ka BYMHEHHS 3JI0YHHY, TSOKKICTh CyCHIPHO HEOS3MeUHNX HACIIIKIB, 10
HACTaJIN, € HAWBAXIMBIITUMHY MTOKa3HIUKAMH CYCITITPHOT He0e3MEeUHOCTI 5K
COLIIaJIbHOI BJIaCTUBOCTI 3JIOUHHY.

VY oMy 3B’s13Ky 00’ €KTHBHI O3HAKH JIISTHHSI BPAXOBYIOTBCS IIEpeIyciMm
MIpH BUPIIIEHH] MATAHHS PO KPUMIHAII3AIII0 TUX YH iHIINAX JiTHB, TOOTO
MPY BU3HAHHI iX 37I0Y4MHHUAMH 1 KapaHUMH CaMUM 3aKoHozaBLeM. OKpiM Toro,
HaNpPUKJIa/, TSHKKICTh HACTIIKIB, CTIOCIO yUMHEHHS 37104MHY 0arato B YoMy
BHU3HAUYAIOTh CYBOPICTh IMOKapaHHs, BCTAHOBJIEHOTO B CaHKIIisX cTaTeid Oco-
omuBoi yactunu KK 3a Bianosigni 3mounnu. [lo-tpete, 06’ €kTHBHA CTOPO-
Ha Mac BaKJTMBE 3HAYEHHS JIsl IPaBHIIbHOI KBastidikarii 3mounny. Ii ananiz
JTa€ MOYKJIMBICTh BCTAHOBIIIOBATH 1HIII €IEMEHTH Ta O3HAKH CKIIAJy 3J10-
YHHY: 00 €KT, SIKOMY 3allOAIF0€THCS MIKOAA TaHUM 3JI0YMHOM, BiIIOBITHY
(dhopMy BUHH, MOTHB, METY 3JI0UMHY, SIKi HE 3aBXKJIM BKA3yIOTHCS B JIUCIIO-
3umigx crareit OcobmmBoi wactunu KK, i, oTxe, mpaBuiabHO KBaTi(hikyBaTu
BunHeHe. [lo-yeTBepTe, 00 €KTHBHA CTOPOHA MA€ BAXKIMBE 3HAYCHHS IS
PO3MEXKYBaHHS 3JI0UMHIB, @ TAKOXK BIIMEKYBaHHS 3JIOY4MHHUX JiSIHb Bij
He3NMoYMHHMX. Tak, Kpajaixkka, rpadix, po30iid (CyMiKHI 3II0YUHH) PO3Pi3-
HSIIOTHCSL MIXK COOOFO 3a CITIOCOOOM BUMHEHHS. XyJIraHCTBO, BiIIOBiaJIb-
HICTB 32 sIKe BCTAaHOBJIEHO B CT. 296 KK, T006TO Tpy0e mopyIieHHs TpoMa-
CHKOTO TIOPSI/IKY 3 MOTHBIB SIBHOI HEMOBATH JIO CYCIIBCTBA, IO CYIPOBO-
TDKY€TBCSL 0COOIMBOIO 3yXBaliCTIO UM BUHATKOBUM IIHI3MOM, BiIPi3HAETD-
Cs1 BiJl aIMIHICTPAaTHBHO KapaHOTo JPiOHOTO XyJIiraHCTBa 3a 00’ €KTHUBHOIO
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cTopoHoto. [lo-n’site, ypaxyBaHHsI 03HaK 00’ €KTHBHOI CTOPOHH JIO3BOJISIE
Cy/ly B KOXKHOMY KOHKPETHOMY BHUIIAJKy IIPABHJIBHO BU3HAUUTH CTYIIHb
TSHKKOCTI BAMHEHOTO 37104nHy (cT. 65 KK) 1 Buxoms4u 3 boro mpu3HaYuTH
MMOKapaHHs, IO BiINIOB1/Ia€ BYNHCHOMY.

§ 2. CycnisibHO HeOe3meuHe TisiHHA
(nist um 0e3MiAJIBHICTD)

1. Tepmin «nissuas» BxuBaetbes B KK, Teopii kpuMiHaIbHOTO MpaBa
1 CyZIOBi¥ MPaKTHIIl y IBOSIKOMY 3Hau€HHI:

a) y ct. 11 KK 3a monoMororo 1iporo TepMiHa BU3HAYA€THCS TOHATTS
37I04KHY, 10 OXOIUTIOE BC1 03HAKH, IPUTAMAaHHI 3I04MHY, TOOTO BXKHBAEThH-
Cs1 SIK CHHOHIM TE€pPMiHA «3JI0UNHY;

0) 3aCTOCOBY€ETHCS TUTBKH JIJISl XapaKTEPUCTUKH OJTHIET 3 03HAK 00’ €K-
THBHOI CTOPOHHU, TOOTO il un Oe3misuibHOCTI. [Ipu aHami3i 1iei o3HAKH
CKJIaJly 3JI0YMHY MOBA IIOBHHHA WTH caMe PO JIpyre 3HaYCHHS TepMiHa
CIISTHHS.

JisiHHSI € 000B’I3KOBOIO 03HAKOIO KOYKHOTO CKJIAy 3M04YHHY. Y 4. | cT. 2
KK BcTanoBmeHO, IO MMiICTABOI0 KPUMIHAIHHOI BiTIOBITAIEHOCTI € BUU-
HEHHS 0CO0O0I0 CYCHIIEHO HEOE3IEeTHOTO MisTHHSA, K€ MICTUTH CKJIa]l 3710-
ynny, nepeadadenoro KK. ®@opmamu BUpasKeHHs! TaKOTO TisTHHS 3TiAHO 31
cr. 11 KK € nis yn 0e31i1bHICTb.

2. Illonammsa «iTHHSD) BU3HAYA€THCS TAKOIO CYKYITHICTIO O3HAK: Oi-
AHHA MA€E 6yMu KOHKPemHUM, YCEIOOMAEHUM I 801bOBUM AKMOM NOGEOIHKU
JIOOUHU, CYCNINLHO HeDe3NeUHUM ma NPOMUnPasHuUM.

Hianus sk o3naka 00 €eKMugHoi CmopoHu CKAAOY 3N0UUHY 3A6ACOU NO-
BUHHO MAMU KOHKpemHull xapaxmep. BOHO CTAaHOBHUTB COO0I0 KOHKpemMuUllL
akm noeediHKu AI00UHY, SIKAN B1IOYBAETHCS B IEBHIN 00CTaHOBII, MiCIIi Ta
Yaci 1 3aBXK/I1 BUSIBIISIETHCS B KOHKPETHIH /i un Oe3aistmpHOoCTI. JItonmuHa sk
couiajpHa icTOTa BeTynae y chepy, NiBIagHy KpUMiHAIbHOMY 3aKOHY,
TUIBKH HIJITXOM YYUHEHHS CBOiX Aii. TidbKM 30BHI BUpa)KeHa aKTHBHICTh
JIFONTMHM, 11 BYNHKH y (hOpMi KOHKPETHOI il 9n 0e3/TisITbHOCTI MOXKYTh Oy TH
00’ekToM mpaBoBoi oiHKH. [103a cBOIMHM BUMHKAMU JIIOJMHA HE BCTYIIAE
y cepy paBoBOTO perymtoBaHHs. 3BiJCH BUILIUBAE, IO TyMKH, HAMIPH,
MEPEKOHAHHS, MOPAJIbHO-TICUXOJIOTIUH]I PUCH JIIOAUHU, SIKUMH O HETaTHB-
HUMH BOHH He OyJTH, HE MOXKYTh PO3IIISLAATHCS SIK 37IOUMHHE JisIHHSL, 8 OTXKE,
HE MOXKYTb TSTTH 32 COO0I0 KPUMIHAIBHY BIAMOBIJAIBHICTE. 3MTOYHHHI Ha-
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MIpH MOXYTh OJIEp)KaTh HETaTUBHY KPUMIHAJILHO-IIPABOBY OIIHKY, TOOTO
OyTH «KPUMIHAII30BAHUMIY, TUTHKH TO1, KOJIM BOHH 00’ €EKTUBOBAHI B KOH-
KpETHOMY aKTi TIOBEIIHKH 0COOM — JTii 9¥ Oe3MisLTBHOCTI.

Jisinusi — ye ycgioomnerull akm nogeoiHKuy TI0OUHU, 110 3aBK/IH € Ha-
CJIIJIKOM Ti3HABAJIBHOT MisJILHOCTI, BIZIOOPaXEHHSM y CBIJIOMOCTI JIFOIUHU
00’eKTHBHOTO CBiTY. ToMy He € NiTHHSAM y KPUMiHAILHO-TTPABOBOMY 3Ha-
YeHHI TaKi PyXH Tiia, IKi He KOHTPOIIOIOTHCS CBIJOMICTIO, HaBITh SIKIIO
BOHH 3a CBOIM XapakTepoM Oyiin 00’€KTUBHO CYCHIIBHO HEOE3IECUHUMU
1 HUMH 3aI1of[ifoBajIacs iCTOTHA IIKOJ[a OXOPOHIOBAHUM 3aKOHOM CYCITITBHUM
BimHOcuHaM. Hanpuknan, Aii, BUMHEHI HEOCYIHUMHU 1 JyLIIEBHOXBOPUMHU
oco0aMu, HE KOHTPOJIOIOTHCS 1X CBITOMICTIO, a OT)KE, 1 HE MOXKYTh CTaHO-
BHTH JIif0 Y O€3/iSUTbHICTh Y KPUMIHATEHO-TTPABOBOMY CEHCI.

Jlisnns, o HAJEXKUTH A0 00’ €KTUBHOI CTOPOHH CKJIAAY 3JI0UHHY, 1O-
BUHHO OymU 801b08UM, TOOTO TIPOSIBOM BOJII OCOOH, SIKIIIO BOHA Ji€ 3 Bif-
MOBIJHMX MOTHBIB, MalOu IIOCH TIeBHE Ha MeTi. JlisTHHA, B TKOMy Hemae
MPOsIBY BOJIi, BYUMHEHE, HAIPUKIIA, TT1J1 O€3MOCEPEAHIM BITMBOM (i3UUHO-
ro un ncuxigHoro npumycy (ct. 40 KK), He Moxke CTaHOBUTH 00’ €KTUBHY
CTOPOHY CKJIa/Iy 3JI0UHHY.

Cycninbha Hebe3neuHicmo K 03HAKa OisiHHs TIOJSITa€ B TOMY, 1110, Oy-
JTy9H BU3HAHUM 3JI0YMHOM, 11 TISTHHS 3aIIOIOE iCOMHY WUKOOY CYCHITbHUM
8IOHOCUHAM, OXOPOHIOBAaHUM KPUMIHAIBHUM 3aKOHOM, ab0 cmeoproe pe-
anvHy 3a2posy it 3anodianns. CycriibHa HeOS3MEeYHICTh OPTaHIuHO TPH-
TaMaHHa JiSTHHIO, 110 W 3yMOBIIFO€ HEOOX1IHICTh HOT0 KpuUMiHaTi3allii,
TOOTO BU3HAHHS HOTO 3JI0YMHHUM 1 KapaHuM. Lle monoxkeHHs Ge3mnocepe-
Hbo BuruuBae i3 4. 2 cr. 11 KK. [lisg un 0e3aisuibHICTD, IO Yepe3 CBOIO
MaJjI03HAYHICTh HE CIPUYUHSE ICTOTHOT MIKOAW 00’ €KTYy KPUMIHAIBHO-
MIPaBOBOi OXOPOHH a00 X HE CTBOPIOE 3arpo3u Ii 3amolisiHHS, HE MOXeE
PO3MIsLAATHCS K 3704MH, OCKUIBKH OCTaHHIHM 1030aBIeHNUI TaKOi COLiab-
HOI BJIACTUBOCTI, AK CyCIiIbHA HeOe3neyHicTh. MaTepianbHa 03HaKa 3J10-
YHHY — CYCIIbHA HEOe3MEeUHICTh — BUABIISETHCS HAcaMIepe y AisiHHI,
KOHKPETHOMY aKTi MOBeiHKK ocobu. BomHouac xapakrep aii un 6e31isib-
HOCTI, cI10Ci0 1 3ac00M, 32 JOTIOMOI'0IO SIKUX YUHHSETHCS MOCSITaHHs, 3Ha-
YHOIO MipOI0 BU3HAYAIOTh XapaKTep i CTYIHb CYyCHiIbHOI HeOe3MeYHOCTI
3JI0YUHY, TOOTO HOTO TSKKICTB.

Ilpomunpasnicmo sk o3naxa oisinus Bignosimgao 1o ct. 11 KK o3nagae,
110 3JT0YMHOM BH3HAETHCS TUTHKH T JIISTHHS, SIKE CaMe B TaKii SIKOCTI nepeo-
bayeno kKpuminarbHum 3akoHom. ToMy Ui HassBHOCTI 00’ €KTHBHOT CTOPO-
HU 3JIOUMHY HEOOXiaHO, 00 MisHHS (i M Oe3aisUIbHICT) OyJI0 3a3Ha-
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YEeHO B UCIO3UIil ojHi€T 31 cratert OcobmmBoi yactunu KK, To0T0 3060p0-
HeHO KPUMIHAbHUM 3AKOHOM Ni0 3a2p0o3010 NOKapanHs. 3 JaHOTO MOJIOKEH-
HS1 BUTUTMBAE, 1110 3JIOYMHHICTb 1 KAPaHICTh JIisTHHS, & TAKOXK 1HIIT KPUMIHAIBHO-
MPaBOBI HACITIIKM BU3HAYAIOTHCS TUIbKK KpuMiHansHUM KofiekcoM (4. 3 cT. 4
KK). BiacyTHicTh 03HaKH IPOTHIIPABHOCTI BUKITIOYAE MOYKITUBICTD BU3HAHHS
TistHHS (HaBITh SIKIIIO BOHO € CYCITUTFHO HEOE3MeUHNM ) 37I0YMHOM, BUKITFOYAE
MOXJIMBICTh IPUTSTHEHHSI 0COOU JI0 KPUMIHAJIBHOI Bi/INOBIIAIBHOCTI, OCKLITh-
KM B TakoMy pasi Oyae mopymieno 4. 4 ct. 3 KK, BiamoBigHo A0 SKOT 3aCTO-
CYBaHHS 3aKOHY PO KPHMIiHAIGHY BiAIOBIIANBHICT 3a aHAJIOTi€r0 3200po-
HeHo. O3HaKa MPOTUIPABHOCTI O3HAYAE, IO OIHHS 3A6HCOU NOPYULYE BIONO-
8I0HY HOPMY KPUMIHANbHO2O 3aKOH). [I7s BCTAaHOBICHHS KPUMiHAIBHOL
MIPOTUIPABHOCTI NIPH BiJICUJIOYHIN YW OIAHKETHIH AUCIIO3UIIIT (TaK 3BaHa
3MilllaHa IPOTUNPABHICTH) HEOOXIHO 3BEPHYTHUCS 10 aHAITI3Y 1HILINX CTaTeH
KK un 10 HOpMaTHBHUX aKTiB (3aKOHIB UM IMiJ3aKOHHHUX aKTiB) 1HIINX rairy-
3eH mpaBa a0o 10 JOKaJIbHUX HOPMATUBHUX AKTIB.

3. [lia — ye akmusna, ceiooma, CycniibHO Hebe3neuna, npomunpasHa
nosedinka cy6’ekma. BoHa € HalMOMMPEHINIO (OPMOIO CYCIIIIFHO He-
6e3neunoro misHHSA. [lonan 2/3 ycix 3mounHiB, nependadeHux B OcoOnuBiit
gactuHi KK, MoxxyTh OyTH BUMHEHI TUTbKU HUIsIXoM Aii. Exementaproro
(HaMIIPOCTIIIOI0) ONMHUIICIO i1 € pyX Tina. [lisi MoXke BUpaXKaTucs B OHO-
My (OIMHUYHOMY) pyci Tiia abo B iX MHOXKUHHOCTI. Pyxwm Tina, mo ckia-
Jaf0Th 10, TOBUHHI MaTH IJIECIPSIMOBAaHHUI XapakTep i, 0TKe, MOeAHyBa-
THCSI METOXO B €IMHUM BOJBOBUM aKT IMOBEMIHKU. MeTa, SIK 1 00’ €KT 3J10-
YUHY, BHOKPEMITIOIOTH JIiF0, OOMEXKYIOTh 00CAT 1 MeXi Jlii, BU3HAYAIOTh ii
NpeAMETHUN 3MicT. [HaKkIIe KaXydu, pyXH Tija yTBOPIOIOTH Ail0
B KPUMIHAIFHO-TIPABOBOMY PO3YMiHHI, KOJIM BOHU KOHTPOJIOIOTHCS CBiJI0-
MICTIO 1 CHIPSIMOBYFOTHCSI BOJICFO 0COOM Ha MEBHUI 00’ €KT. 3Bi/ICH BUTUIMBAE,
10 MEMOBOJIBHI (HampHKIaa, peIeKTOpHI) aKTH PyXy, L0 BiAOyBarOThCS
103a KOHTPOJIEM CBiZJOMOCTI i HE BUPaKaIOTh BOJIO 0COOM, HE MOXYTh
YTBOPIOBATH 10 SIK O3HAKY 00 €KTUBHOI CTOPOHU 3JIOUMHY, HAIIPUKIIA]]
PYXH, BHACTIAOK SIKUX 3aBAaHO IIKOJY OXOPOHIOBAaHOMY 3aKOHOM OJary,
SIKIIIO BOHU BUKJIMKAHI PEAKITIEI0 OPTaHi3My Ha OUTh BiJl ypaKEHHS CTPYMOM,
BOTHEM TOILIO.

3 ¢izuvyHOTO OOKY Jisi MOXKE OyTH npocmoro Ta ckiadHow. [lpocmi Oii
MICTATh OAMHUYHI (€JIEMEHTapHI) aKTH MOBEAIHKH JIONWHHU, HATPUKIAI,
HaHeceHHs ynapy. Ckiaoui Oii XapaKTepHU3YIOThCsl YCKIaJHEHOIO CTPYK-
Typoto. Cepel HUX MOKHA BHIIJIUTH Ti, IIO CKJIAJAIOTHCS 13 IEKIIBKOX
AKTiB TTOBEMIHKY, KOXKHUH 3 IKUX MOXKE OyTH BU3HAHUH SIK CAMOCTIHA Misl.
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Hampuknan, y 4. 2 ct. 186 KK BcTaHOBI€HO KpHMiHATIBHY BiIOBiAANBHICTH
3a rpabix (BiIKpUTE BUKPAJICHHS 4y)KOTO MaiHa), MOE€JJHAHUHN 3 HACHIIb-
CTBOM, SIKC HE € HEOE3MEUHNUM ISl KHUTTS UM 310pOB S IIOTEPIIJIOoro, abo
3 TIOIPO30I0 3aCTOCYBaHHS TAKOr0 HACKMIILCTBA. TyT MaloTh Micue IBi il —
BUKPaJICHHS 1 HACUIILCTBO, KOXKHA 3 SIKHX, SIKIIIO PO3IIISIATH 1X 130J1bOBAHO,
YTBOPIOE CaMOCTIiWHI 37TOYMHHI 1ii, iepeadadeHi okpeMumu crartsaimu KK
(4. 1 c1. 186, 4. 1 cT. 125 abo cT. 126). [ToniOHy 00’ €KTUBHY CTOPOHY MaIOTh
1 JesIK1 1HII 3JI0YMHM, [IOB’sI3aHi 3 HACWIBCTBOM (4. 2 CT. 365, 4. 2 cT. 373
KK ra in.). Y 3a3Ha4eHNX BHIIAJKaxX OJIHA Jlis BUCTYTIAE SIK CIIOCIO yIUHEH-
Hs iHIIO1. BoHN mepeOyBaloTh y HEPO3PUBHOMY 3B 43Ky Ta OpraHiuyHid
€HOCTI 1 B CYKYITHOCTI YTBOPIOIOTh CKIIQJIHY JIit0, sIKa 1 3aBAa€ IIKOIU
00’€KTy (K OCHOBHOMY, TaK 1 TOJJATKOBOMY ).

Jlo cKITagHuX HaIeXaTh TAKOXK Jii, 110 CKJIAJAIOThCS 3 HU3KH TOTOXKHUX
AKTIB MOBEIHKY, 00’ €JHAHUX €JUHUM YMHUCJIOM 1 CIIPSIMOBAHUX Ha JIOCSIT-
HEHHS €AMHOTO 3JI0YMHHOTO Pe3ynbTaTy (Hampukiaa, Kpaaikka Lijgoro,
BUMHEHA B JCKUJIbKa NPUIIOMIB), IO YTBOPIOIOTh y CBOIH €IHOCTI 3JI0YMHHU.
J10 CKIJIIHUX BiJTHOCSITh, 30KPEMA, 1 JIii y TaK 3BAHUX TPUBAIOYHX 3I0YMHAX,
KOJIM 3JI0YHH, PO3TIOYABIINCH OJHUM aKTOM ITOBEIIHKH (aKTUBHOIO II€I0),
MOTIM MPOJOBXKYE 3iHICHIOBATHCS BIPOAOBXK IEBHOIO Yacy Ha CTafii 3a-
KIHYEHOTO 3JI0UMHY (HalpHUKIIaJ], He3aKoHHE 30epiraHHs BOrHEeMalbHOT
30poi). Y AesKuX BUITaIKaX CKIaIHI Jil yTBOPIOIOTHCS 3 IIJT01 HU3KW BUMH-
KiB, MOB’sI3aHUX OAMH 3 oAHMUM. Lle, Hampuknan, 3aifHATTS 3a00pOHEHUMHU
BUIaMU Tocriofapchkoi AisibHOCTI (cT. 203 KK), BTArHeHHS HENOBHOMITHIX
y 3nmounHHy AistnbHICTh (cT. 304 KK) Tomo. Ane # y iux BUIaJKax CIio-
CTepiraeTbcs akTuBHA (hopMa CyCHiIbHO HeOe3MeuHOol IPOTUIIPaBHOT 1o-
BEJIIHKH, siKa Ma€ BC1 HEOOXiHI 03HaKH il (CKIaAHOT) B KpUMiHAIBHO-
MIPaBOBOMY PO3yMiHHI.

3anexHO BiJ XapaKkTepy BIUIMBY Ha 00 €KT 3JI0YMHY BCi Jii MOXKHA T10-
TUTATH Ha Bizuyni Ta ingopmayitini. Pisuuni (abo enepeemuuni) Oii 1o-
JISITaloTh Y 3aCTOCYBaHHI MYCKYJIbHOI, (PI3MUHOI CHUIIM [UIsl BAMHEHHS 3J10-
YUHHOTO MOCsATaHHs (Kpaaikka, rpadix, po30ii, yOUBCTBO, HAHECEHHS Ti-
JIECHUX YIIKOJKEHB TOIIO) 1 3aBXK/IM CHPSIMOBaHI Ha 3MiHY 30BHIIIHBOT,
¢hizmuHOI chepu mpenMeTiB MaTepiabHOTO CBITY. [HGopmayitini Oii TIons-
rarTh y nepeaaBaHHi iHGopmaii iHIKUM 0co0aM 1 3aBKAM BUPAKAIOTHCS
y CJIOBECHIH (BepOalbHiit) GopMi, a TAKOXK y SKUX-HEOY/Ib IHIIUX JisIX, IO
HecyTh iH(OpMaIlit0: CMUCIOBUX KecTaX (KOHKIIOJEHTHI i), BUpa3HUX
pyxax (MiMika). 3a ZOOMOTOr0 iHPOPMAIIMHUX il BANHSIIOTHCS TaKi 3J10-
YUHH, SIK MOTp03a BOUBCTBOM, BUMAraHHs TOWIO. J[Js JesIKuX 37I09MHIB
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XapaKTEePHUM € TIo€THaHHA (i3UUHUX Ta iHPOPMALIHNX Jil, HATPUKIIAL,
[IPU IIAXPaiCTBi, a TAKOXK MPH rpadexi, po30oi, IKi MoeJHaH1 3 TOrPO3010
HACHJIbCTBA.

BaxnuBe 3HaueHHS ISl XapaKTePUCTUKHU 3JI0UMHHOI 0ii Mae cnocib
B8UUHEHHS 37104UHY, IKUH ABIIs€ COOOI0 CYKYNHICTh (CUCTEMY) MPUHOMIB
1 METOAIB, 110 BUKOPHCTOBYIOTHCS MPU BUMHEHHI 3m0unHy. Lli cmocobu
pisHOMaHiTHI. HalgacTime 3ycTpidatoThes: Gi3uaHe HACHILCTBO, IICUXITHE
HaCHJILCTBO (TIOTPO3a HACHIIBCTBOM ), 00MaH, 3JIOBKHBAHHSI JOBIpOIO, KOP-
CTOKHI 91 0COOIHMBO KOPCTOKHUH CIOCi0, 3araapHOHE0e3MeyHui crocio
Ta iH. Yci BOHM 3HaYHOI MIipOI0 BH3HA4YaIOTh (popMy i 3MICT maHol fii, ii
IHTEHCUBHICTD Ta IIKIiJINBICTb.

JlesiKi 31104MHN MOKYTh OyTH BUMHEHI TiIbKH y TMEBHUH crocid. Y Ta-
KOMY pas3i croci0 BKa3yeTbCsl B 3aKOHI SIK KOHCTUTYTHBHA O3HAaKa CKIIATY
37I0YHMHY, HAIIPUKJIIA] TaEMHE BUKPAJCHHS YyXKOTO MaifHa sIK crocid xpa-
nixku (ct. 185 KK), BinkpuTe BUKpaJleHHS Takoro X MaiiHa mpH rpadexi
(ct. 186 KK), 3aBONONIHHS 4yKUM MAiHOM IIUISIXOM OOMaHy YH 3JIOBKH-
BaHHsI AOBipoto npu maxpaiictsi (c1. 190 KK). B iHmMX BUMaAKax 371041H
Mo)ke OyTH BYMHEHO pi3HUMH criocoOamu. Tak, ymucHe BOMBCTBO (4. 1
ct. 115 KK) i ymucHe cepemnHboi TSDKKOCTI TUTECHE YITKODKEHHS (CT. 122
KK) MmoxxyTh OyTH BurHEHi B Oy/1b-5IKi CITOCOOH: IIIJISIXOM HAaHECEHHS YIIIKO-
TDKEHD KOJIFOUMM UM PLKYYUM IPEIMETOM, 13 3aCTOCYBaHHSIM BOTHENAIBHOT
30poi, OTpYHHHUX PEUOBHH, LUISIXOM HAaHECEHHs ynapiB, mo00iB TOIIO.
V 3B’s3Ky 13 3a3Ha4E€HUM 3aKOHOAABELb HE BKA3Y€E B IMCHO3ULISAX IUX CTaTeH
Oco6nuBoi yvactuau KK Ha neBHuii crnoci® BUMHEHHS 3J0YMHY K Ha
000B’I3KOBY O3HAKY CKJIay 3JI0YHHY'.

Jlyis BUMHEHHS! 3JIOUMHIB BUHHI 4YaCTO BUKOPUCTOBYIOTh Pi3HI 3ac00U
1 3HapAs: 30pOto, TEXHIYHI PN, MEXaHI3MH, MiAPOOIeHI TOKYMEHTH
Ta iH. Y IMX BUMNAJKaX BUHHUN BUKOPHCTOBYE 3aKJIAJCHI B 3aC00aX BUM-
HEHHS 3JI0YMHY JI0JJaTKOBI MOXKIIMBOCTI, III0 MOXYTh i1CTOTHO ITOCHITIOBATH
IHTEHCHUBHICTS 1 ypaxkatounit eexT aii. Taki cmocoOn BUMHEHHS 3T0YMHIB
3aBXKIIM CBIYATH TIPO MiABUIIEHY HEOS3MEUHICTh SIK Mii, TaK 1 0cobw, 1m0 ii
BUYMHUIIA.

KpuminanpHa BiIMOBIAAIBHICTS 32 3IIOYMHHY JI0 HIYMM HE OOMEXeHa.
JlocTaTHRO BCTAaHOBHUTH, 1110 BAMHEHO CYCIIIILHO HEOE3MEUHY Ait0 (SIK aKTUBHY
(hopmy MoBeIiHKK 0co0n), ependadeHy KpUMiHAIBHUM 3aKOHOM SIK 3704YHH.

3no4yuHHI i1 omucyThes B ctartax OcobnuBoi yacturu KK mo-
pizHOMY. Y OUTBIIIOCTI BUTIAAKIB Y TUCIIO3HUIIIT OMTUCYETHCS OIMH BHJI 3710-

! Noksaaniute npo ue aus.: [Tanos, H. 1. Crioco6 coBepiieHHs MPECTYIUICHUS U yro-
noBHas orBercTBeHHOCTH / H. U. [TanoB. — XappkoB, 1982.
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YUHHOI MOBEIIHKH, HAPUKIA]] KpaaiKKa — TaEMHE BUKPAZCHHS Ty>KOTO
maitnaa (cT. 185 KK), morpoza BousctBoM (cT. 129 KK). locuTs gacTo B muc-
MTO3UIIi1 BKa3yIOThCS B AJIBTEPHATHBI JIEKiTbKA JTiH, KOXKHA 3 IKMX YTBOPIOE
00’€XTHBHY CTOpOHY 310unny. Hampuxmnan, 6annutuzmom (ct. 257 KK)
3aKOH BH3HAE: OpraHizaiiito 030poeHOT 0aH 1 3 METOIO Halay Ha Minpu-
€MCTBa, YCTAaHOBH, OpPTaHi3aIlii 41 Ha OKpEeMHUX 0Ci0, a TAKOXK y4acTh y Ta-
Ki¥t OaH/i a00 y BUMHEHHX HEIO Hamajgax. Y MOoAiOHUX BHITAJKaX JUIs KOH-
crarailii 00’€KTHBHOT CTOPOHH BiJIIIOBIJIHOTO CKJIAy 3JI0YMHY JIOCTATHBO
BCTAHOBHTH X04a O O/IHY i3 JTii, albTEpPHATHBHO 3a3Ha4YeHNX y 3akoHi. He-
pinko B KK nmaerbcs 3aranpHa XapakTepuCTHKA Aii, HAIPUKIAJ y CKIali
xyJniraicTBa (cT. 296). Y Takux BUMaAKax JJis 3’sICyBaHHS O3HAK JISHHS
CJIiJ] BAABaTHCS 10 TIIyMauCHHS 3aKOHY.

IHOMI MpM omuci A1l 3aKOHOAABEIH 3aCTOCOBYE BiJICHIIOUHY JHUCIIO3H-
1110, HAITPHKJIAJ1 3aI10IISTHHSI MaiHOBOT LIKO/IH JIEpKaBi abo rpoMaachKin
oprasizarii msxoM oOMaHy abo 37TOBKHBAaHHS JIOBIPOIO 33 BiACYTHOCTI
o3Hak maxpaiictsa (ct. 192 KK). B inmmx Bunaakax 1yist 3’ iCyBaHHs 03HaK
Jii HeoOXiHO 3BEPHYTHUCS J0 MiJA3aKOHHUX HOPMAaTUBHHUX akKTiB (OJIaH-
KeTHa JMCIIO3HIIis ), HAITPHUKIIAl IOPYIIEHHS TIPaBIIT O€3MeKH Ha BUOYXO-
HeOe3neyHux mianpuemMcTBax abo y BuOyxoHneOe3neuHux nexax (ct. 273
KK), nopyuienns npasu siiepHoi abo paianiiinoi 6esmnexu (ct. 274 KK)
Ta iH.

Pi3ni npuiiomu onuc aiii y crartax OcodnuBoi yactunu KK o0ymosne-
HI HE PO3CY/JI0M 3aKOHOJIABIIS, & OCOOTUBOCTSAMH TOTO YH IHIIIOTO 3JI0UHHY,
CTYIIiHh KOHKPETHOCTI OMUCY SKOTO 3aJIeXUTh BijJ Xapakrepy camoi mii,
00’€eKTa IOCSATaHHsI, CIOCO0IB YUMHEHHS 3JI04MHY, 3aC001B, 1110 BUKOPHCTO-
BYIOTBCSI, Ta 1H. UMM UiTKiIlIe ONICAaHO B 3aKOHI JIi0, TUM OLJIbIlIE rapaHTii
[IPaBUJIBHOTO 3aCTOCYBaHHS KPUMiHAJILHOTO 3aKOHY ITPU PO3IIA/I KOHKPET-
HUX KPUMiHAJIBHUX CIIPAB.

4. be3oianvnuicms. YMou KpuMinaivhoi 6ionogioaisHocmi 3a 3/10-
yunHy 6e3dianvHicme. bezoisivnicms — ye nacuena gopma nosedinku
0cobU, Wo NOIsi2A€ Y HEGUUHEHHI Heto KOHKpemHOi 01 (0iil), siKi 60HA NOBUH-
Ha Oyna i Mo2na GUUHUMU 6 OAHUX KOHKPEMHUX yMosax. be3isnbHICTh
TOTOKHA Jii 32 CBOIMH COLIIaJIbHUMHU Ta IOPUIANYHUMH BIACTHBOCTSIMH,
TOOTO BOHA CYCHIIbHO HeOe3MeyHa 1 MPOTHITPABHA, € CBIJOMHM 1 BOJTbOBHM
AKTOM TMOBEIHKH JIFOJINHHU.

be3nisutbHICTD BiApi3HAETHCS Bif Jii 30BHINTHBOO, (D I3HUHOIO CTOPO-
Hoto. [Ipu Oe3nisibHOCTI 0co0a HEe BUMHSIE ITEBHOT JIii, IKy BOHA 3a JIAHUX
KOHKPETHUX YMOB MTOBHHHA OyJia i MOIJIa BUMHHUTH JUTS 3a1I00ITaHHS 3a110-
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JiSIHHIO IIKOJHM OXOPOHIOBAHMM 3aKOHOM CYCIIJILHUM BigHOocuHam. Ha
MPaKTHUIIl 3I0YMHHA OC3/ISUTBHICTh 3yCTPIYaeThCs 3HAYHO PijIIe, HIXK JIisl.
[InstxoM Oe3MisTbHOCTI BUMHSIOTHCS TaKi 3JI0YMHM, SIK 3aJIAIICHHS B HE-
oesneni (ct. 135 KK), HeHaaHHs 10nOMOTH 0C001, sika iepedyBae B HeOe3-
neyHoMy st )KUTTA cradi (cT. 136 KK), HenanexxHe BUKOHaHHS 000B’SI3KiB
010 OXOPOHM KHUTTS Ta 310poB’s miteit (cT. 137 KK).

3nounHHa Oe3isIbHICTD XapaKTePU3Y€ETHCS THM, 110 BOHA € TACHBHOIO
¢dbopmoro moBeaiHKHU JouHU. OHAK 1151 XapaKTePUCTHKA CTOCYEThCS
He Oy/1b-5IKOi TIOBETIHKK 0COOM B MOMEHT YUYWHEHHS 3JT0YMHY (HAIPUKIIaI,
JHCIIETYEep aepomopTy 3aJIMIINB Ha JESIKHIA Yac MyJIbT KepyBaHHs — Tpeba
OyJs10 moGaunuTUCs 31 3HAHOMUM — 1 HE BUKOHAB CBOIX 00O0B’S3KIB 1110/10
3a0e3neyeHHs Oe3IeYHOol MOCa Ky JIiTaka, BHACIIIOK YOTO JITaK 3a3HaB
aBapii), a TUX KOHKPETHHX Jii, SKi 1151 0coba MoBHHHA OyI1a 1 MOIIa BYMHU-
TH B JIaHUX KOHKPETHHX yMOBaX. 3BiJICH BHILUIMBAE, L0 0008 513K0B0OIO
YMOBOI KPUMIHATbHOT 8i0N08I0ATIbHOCMI 0cO0U 3a 6Ee30is1bHICb € HAA6-
Hicmb Y Hei 0008 3Ky Oisimu Ne6HUM YUHOM [ HASI8HICb } OAHUX KOHKDEN1-
HUX YMOBAX peailbHOi MOANCAUBOCMI OisIMU 8 MAKULl Cnocio.

OO00B’ 130K BUMHUTH TIE€BHI /il MOYKE BUIUTUBATH 3 PI3HUX MiICTaB:

a) i3 3aKoHY (HampUKJIaj, 3aKOH MOKJIaJae Ha TPOMaJssHUHa 000B’ 130K
HaJaTH JOMOMOTY 0c00i, sika repebyBae B HEOC3ETHOMY IS JKUTTS CTa-
Hi, — cT. 136 KK) a0o 3 iHmoro (Harmpukia, mi 3akoHHOT0) HOPMAaTHBHO-
r0 aKTa — y 3JI0YMHAX, ONMCYBaHUX Y OJaHKETHHUX JUCIIO3HIIfX;

0) i3 nmpodeciitaux abo cayx00BUX QyHKIIN (HATPUKIA, HEHATAHHS
JIOTIOMOTH XBOPOMY MeIWYHUM mpamniBHUKoM — cT. 139 KK, ciyxboBa
Hepbamicte — c1. 367 KK);

B) 13 JJ0roBOpY (HANpUKiIal, MOPYyIIEHHS 000B’S3KIB 10JI0 OXOPOHH
maiina — cT. 197 KK);

T) 13 POOMHHUX BiTHOCHH (HAIPHKJIIA/, yXUJICHHS BiJ] CIIaTH ATiIMEHTIB
Ha yTpuMaHHs JiTeld — cT. 164 KK, yXuseHHs Bij CIiIaTé KOIITiB Ha yTPH-
MaHHS Herpare3naTHux 6aTekiB — cT. 165 KK);

1) 13 IOTIEPETHBOT TIOBEIIHKU 0COOH, SIKIIIO BOHA CBOTMHU JIiSIMU CTBOPIOE
HeOe3meKy JiIst iHIoi 0co0u 1 BHACHIIOK IIbOTO 3000B’s13aHa HaJlaTH il 10-
ToMOTy (HaIpHUKIIa ], YOBHSP, 110 B35B HA ceOe 000B’A30K MepeBe3TH JTFOACH
4epes piuKy, IOBHHEH HAJaTH JIOTIOMOTY acakUpaM, sIKi OMTMHHUIINCS Y BOJI
1 CTajay TOHYTH BHACIIIOK TOTO, IIIO YOBEH MEPEBEPHYBCS Uepe3 MepeBaH-
Ta)XeHHS a00 IITOPM).

HasiBHiCTB peanbHOT MOMKIIMBOCTI iSITH IEBHUM YHHOM TIOJISITAE B TOMY,
o oco0a B JJaHili KOHKPETHIN CUTYyallil Maja peajbHy MOXJIUBICTb JiSITH,
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TOOTO BUKOHATH aKTHBHI A1i 1 3411001 TH TUM CaMHM 3JI0YMHHUM HACIIIIKAM.
Taxk, sSIKII0 JIiKap TOBHHEH OyB 3’ IBUTHCSA JI0 XBOPOTO 1 HA/IaTH HOMY JI0TIO-
MOTY, ajieé He MiT IIbOT0 3pOOUTH BHACTIOK TIOBEHI 1 PO3NUBY PiKH, BiH
HEe MOXKe HeCcTH BiamosiganbpHicTh 3a cT. 139 KK. Tak camo HeHagaHHS 10-
ITIOMOTH TIOTOTIAI0YOMY 0CO00T0, SIKa HE BMI€ IIJIaBaTH, HE MOXE TATTH 3a
co00F0 KpUMIHANIbHY BiIIOBinanbHICTh 3a cT. 136 KK 3a HeHagaHHs 1010~
MOTH 0C00i, 0 IepedyBae B HEOS3MEUHOMY IS JKUTTS CTaHi, OCKITBKH
TYT BiICyTHSI MOKJIMBICTD HA/IaTH TaKy JOTIOMOTY.

OTxe, TP OIIHIOBaHHI MOXJIMBOCTI (Y HEMOXJIMBOCTI) BUKOHATH
MOKJIa/IeH]1 Ha 000y 000B’SI3KH CITiJT ypaXOBYBaTH KOHKPETHY OOCTaHOBKY,
YMOBH MiCIISI 1 4acy, 3MicT 000B’sI3KiB, TTIOKJIaAEHUX Ha 0co0y. BpaxoByioTs-
s H 11 Cy0’ eKTHBHI MOYKJTHBOCTI IIIO/T0 BUKOHAHHS HEOOX1HUX Iiii.

3no4yrHHA O€3MisIBHICT, SIK 1 JTisl, MOXE MPOSBUTHUCS B OJUHUIHOMY
aKTi HEBYMHEHHS 0C00010 KOHKPETHOI [Iii, IKy BOHA TIOBUHHA OyIia i Moriia
BYMHHTH, aJIe MOKE SBJISITH COOOIO 1 JIeKiTbKa (MHOKUHHICTb ) aKTiB MTACHB-
HOT MTOBEAIHKH, III0 Ma€ MicCIle, HAPUKIIAJ, IPHU CITyk00Bili HEI0AIOCTI,
KOJIH CTy)00Ba ocoba HEOMHOPA30BO HE BUKOHYE MOKJIAJCHI Ha HEl
0008’53k (cT. 367 KK). 3nounHHa 6e31isIbHICTh MOXE BiJIOYBaTHCS OTHO-
aKTHO (OTHOMOMEHTHO) 1 MPOTATOM TIEBHOTO, TPHBAJIOTO IMPOMIKKY Jacy,
30KpeMa IMPU TPUBAOUUX 3JI0YMHAX, HAIPUKJIA, YXUICHHS BiJl CIUIATH
ATIMEHTIB Ha yTpuMaHHs aitelt — cT. 164 KK.

Takum 94MHOM, KpUMiHAJIbHA BiJIOBIIAIBHICTD 32 3JIOUMHHY O€3/1is1b-
HICTh HACTAE JIUIIIC 32 TAKUX YMOB:

a) Ha 0co0y OyJI0 MOKJIAJCHO CIeIliaTbHU 000B’ I30K BAUMHUTH aKTHB-
Hi 1ii, sskuMK Oya0 O BiABEPHEHO HACTAHHS CYCIIBHO HEOE3MEeYHOro Ha-
CITIJIKY;

0) B ocoOu Oyna peaibHa MOXKIHUBICTb y JaHili KOHKPETHIH cUTyarii
BYMHUTH BiJNIOBiTHI aKTUBHI i1 1 3a100irTH HACTAaHHIO CYCIIBHO HebOe3-
IEYHUX HACIIIKIB.

VY nesikux BUIaJKaX 3JI0YMHHA O€3MIsSUTbHICTh MOXKE MOETHYBATUCS
3 aKTUBHUMH JIISIMH, 32 JIOTIOMOT OO SIKHX Cy0’€KT yXUIISIETHCS Bl BHKOHAH-
Hs1 000B’I3KOBUX IS HHOTO Aiil. Y TaKUX BHIMAAKaX Mac MICLE aKT 3Millia-
HOT TIOBEJIIHKM — aKTHBHI JIii TYyT BUCTYMAIOTh CIOCOOOM BUMHEHHS 3J10-
9ruHHOI 0e3isbHOCTI. [IpoTe 00’ €KTHBHY CTOPOHY 3JI0YHHY YTBOPUTH
37I0YMHHA O€3/isUIbHICTh. AKTUBHI X A1l MOXYTh OTPUMATH CaMOCTIHHY
MIPaBOBY OITIHKY (KBami(hikariro) 3a HASBHOCTI B HUX O3HAK CAMOCTIHHOTO
3JI0YUHY.
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5. Henepebopna cuna, nenepebdopnuit (hizuunuili npumyc, HCUXivHuil
npumyc ma ix 3Ha4eHHsA ONA eUPIWIEHHA RUMAHHA NPO KPDUMIHATbHY
6I0n06I0AIbHICHb 3a CYCRIIbHO HeDe3neuHy it abo de30isnvricme. Jlis
1 6€3MIsUTLHICTE — II€ BOJIOBI BUMHKH JIFONUHN, BOHH SIBJISIFOTH COOOIO TICH-
X0(13UYHYy €AHICTH 30BHIMIHBOI (Pi3nyHOT) Ta BHYTPIITHKOI (TICHXIYHOT)
cTopiH 11 moBexinku. [Ipu oMy Bosst ocobu Moxke OyTH Ge3nmocepeHbO
BHpakeHa B 11 0COOMCTHX KOHKPETHHUX MisxX ((Di3muHuX 9u iH(GOpMAITiiHIX)
a0 omocepeaKoByBaTHCS B ii BAMHKAX i3 3aCTOCYBAHHSM Pi3HAX MEXaHI3MiB,
3aco0iB (HampuKIaz, YOUBCTBO i3 3aCTOCYBaHHIM 30poi 94U OTPyTH), 200
K BUSIBISITHCS B JIISUTBHOCTI 1HIIMX 0Ci0 (HANPUKITa], 3aITy4YeHHs IO BAMHEH-
HS 3JI0YHMHY OCi0, 110 HE TOCATIIM BiKY KPUMIiHAJIBHOI BiJIITOBIJAIBHOCTI,
MICUXIYHO XBOPHUX TOIIO). OTKE, BOJIBOBUI 3MICT il YU OE3/isUTHHOCTI Ma€e
BaXJIMBE 3HAYCHHS [IPY BUPIILIECHHI MUTAHHS PO HASBHICTH MisTHHSA (il um
0e3MIsUTBHOCTI) SIK 03HAKW 00’ €KTHBHOI CTOPOHHU CKJIa Ty 3JI0UYHHY.

AJie MOXIIMBI CUTYAIli1, KOJIW Y BUMHEHIH 0c000t0 J1ii 4u Oe3/1isuThHOC-
Ti 11 BOJISI HE BUSIBJISIETHCS, @ TOMY IICUXO(I3UYHA €THICTD JAISTHHS BIZICYTHSL.
VY Takux BUMaKax yepe3 HasiBHICTh MEBHUX 00CTaBUH BUMHEHE ISHHS (J1is
yn O6e3MISIIBHICTD), Y SIKOMY BiICYyTHIN MPOSIB BOJI CaMoro Jisva, BTpadae
CBilf KpUMiHATBHO-TIPaBOBUIT Xapaktep. OTKe, TYT BIICYTHE i caMe JisTHHS
(mist um Oe3MisUTBHICTH) K O3HAKA 00’ €KTHBHOT CTOPOHU 37104nHY. [lo Takmx
00CTaBUH HaJIEKaTh:

1) HenepebopHa cuia;

2) neniepebopHuil piznuHM TpUMYC (HACHIBCTBO);

3) ncuxivyHMi IpUMYC, 110 BiATIOBiIa€ BUMOraM KpaiiHboi He0OX1THOCTI.

Henepebopna cuna — ue Haa3BuvaiiHa 1 HE370MaHHA 32 JAHUX YMOB
obcraBuHa. [IxeperioM HenepeOOPHOT CHIT MOXKYTh OyTH SBUIIIA TPUPOJIH,
TEXHIYHI MEXaHi3MH, XBOp0oOa TOIIO. Y JisSHHI, BANHEHOMY I1iJ] BILTABOM
HernepeOOpHOT CUIIM, BIJICYTHS BOJS 0COOM, BIJICYTHI came AisIHHS
1 06’ exTHBHA CTOpOHA 3704nHy. OTKe, 3a Take MiTHHS KpUMiHAJIbHA BiIIO-
BiJIaIbHICTH HACTaBaTH He MOXke. Hampukimasn, He Hece KpUMIHAIBHOT BijI-
TTOBIAATFHOCTI 3a 0e3MisLTBHICTE 3a cT. 139 KK mikap, sskuit He Mir 3’ IBUTHCS
JI0 XBOPOTO 1 HAJATH HOMY MEIUYHY JIOTIOMOTY BHACHI/IOK ITOBEHI 200 3eM-
netpycy. Tak camo He Timsrae KpUMiHATBHIA BiAMOBIAAIFHOCTI 0co0a i 3a
aKTHBHI [Ii1, IKi BOHAa BUKOHAJIA BHACITIZIOK HenepebopHoi cum. Hanpukian,
I 9ac 3iTKHEHHs Tposeidyca 3 BaHTa)XKHUM aBToMoO11eM K. OyB BUKHHY-
THH 3 Ky30Ba aBTOMAIIMHY 1 py naainHi 30uB H., 3anoxisBim oMy Tinec-
Hi ymkopkeHsst. i1 K. Oynu BUKIMKaHI HenepeOOPHOIO CUIIOH.

[ig nenepeboprum pizuunum npumycom po3yMitOTh TAKAN TPOTHIIPAB-
HUH (Hi3WIHMI BIUTUB OJTHIET JIFOAWHY HA 1HITY (HACHIILCTBO — 3aCTOCYBaH-
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Hs1 Bi3ndHOl cuiH, 3aBIAaHHA yAapiB, M000IB, 3aNOAISHHS TUIECHUX YIIKO-
JOKEHB TOIIIO), IO LIJIKOM IPUTHIYYE BOJIIO OCOOH, sIKa 3a3HajIa HACHIIbCTRA,
BHACJTIIOK YOTO BOHA OyI1a 11o30aBJicHa MOXKITMBOCTI 0Opary OaXkaHHWi BapiaHT
MOBE/IHKH 1 BUNHMJIA B PE3YJIbTaTi HACUIILCTBA TaKi PyXH, SKUMU OyJ1a 3ario-
JlisTHA TITKOAA 1HTITIH 0c00i, a00 HEe BUMHMIIA TUX [IiH, K1 BOHA IIOBUHHA Oyiia
BYMHHTH B AaHii curyamii. SIkmio ¢izuunuii mpumyc OyB HerepeOopHUM
(HarpuKIIa, 3B’ I3aHUH OXOPOHEITH HE MIT TICPEIIKOIUTH 3JIOUHNHITIM BUNHH-
TH KpaJiXKKy ab0 Kacwp BHJIaB 3J0YHHIISIM TPOIIIi BHACIHIIOK KOPCTOKUX
000IB), TO y BAMHEHOMY JTiISTHHI 0COOM HEMae TposiBy ii Bouti. HerrepeGopHwmit
(hi3nyHNI pUMYC «pYHHYE» TICUXO(DI3UYHY €HICTh JisTHHS, 3HUIILY€E HOTO
LiJIecTIpsIMOBaHMH 1 BOIBOBUI Xapakrep, uepes 0 0co0a He MOXKe KepyBaTh
CBOIMU BUYMHKaMH. Y pa3i HermepeOOPHOTro (i3UYHOT0 MPUMYCY B 0COOU He-
Mae Jii i 0e3isUIbHOCTI B KpUMiHAILHO-TIPABOBOMY 3HAU€HHI, BHACIIIIOK
YOT0 BHKITIOYAETHCS 1 KpUMiHANBHA BiAMOBiAaIbHICTS (4. 1 ¢T. 40 KK)L.

S0 s (i3ruyHe HACHIBCTBO OYJI0 MepeOOPHUM, TOOTO KOJIM 0CO0a BUH-
HUJIA sIKi-HeOY/b CYCITbHO HeOe3MeUHi /il i/ BILTMBOM (hi3HYHOTO HACHITh-
CTBA, 110 HE BUKITIOYAIIO ii MOYKIIMBOCTI KEPYBATH CBOIMH JiSIMH, TO B TAKOMY
pa3i mUTaHHs PO BiMOBINATBHICTH BUPINIYETHCS 3a MIPaBUIAMU KPAHBO1
HeoOximHocTi (4. 2 cT. 40 KK). Ognak Takuii hisnaHuil TpUMyC ITOBHHEH PO3-
IJISIIATHCS STK 00CTaBHHA, IO TIOM SKIITy€ IoKapaHHs (I1. 6 cT. 66 KK).

IHcuxiunuii npumyc — 1€ BUMOTa BYMHUTH TIEBHI /il 9M, HaBIaKH,
HE BUYMHSATH TUX a00 1HIUX JTiH, K1 B TaHI{ CUTYyaIlil MOBUHHI OyTH BUMHE-
Hi, IT1]T 3arpO3010 3aCTOCYBaHHs (PI3MYHOTO HACKIILCTBA, 3aIOJIiTHHS MaTe-
pianbHOT YM MOpaNbHOT WIKOAU. Y pa3i MCUXIYHOTO MPUMYCY Ma€ Micle
3arpo3a abo 3alIKyBaHHS 0COOH, sIKa MiJaanacs NpUMycy, A7 TOTO 100
OpUMYCHUTH 11 IisiTH 200 He IisITH B HAIPSAMKY, OTPIOHOMY JJIsl TOTO, XTO
npumyurye. besyMoBHO, BoJst 0co0u, sika Migaanacs MpuMycy, MEeBHOIO
Miporo 0OMekeHa, BHACHIJJOK YOTO BOHA BiJUyBa€ yCKIIaJHEHHS B 0OpaHH1
TOrO YM 1HIIOTO BapiaHTa moBeAiHku. OHAK Take OOMEKEHHs He Mae ao-
COJIFOTHOTO XapaKTepy HaBiTh 32 YMOBH, IO MCUXIYHUNA PUMYC MIATPUMY-
€ThCS (PI3MYHUM HACHIILCTBOM. Y JAaHOMY pasi BOJIST 0COOH, MO0 SKOT 3a-
CTOCOBYETBHCS MCUXIYHUN TIPUMYC, IIJTKOM HE ITapajii3oBaHa i BOHA BCE
K Ma€ MOXKITUBICTh OOpaTH TOW UM HIIWH BapiaHT MOBENIHKH Ha CBiH PO3-
cya. Och YoMy cycminbHO HeOe3neuHe MistHHS (i 9n Oe3/isIIbHICTS),
YYMHEHE BHACIIIJOK IICUXIYHOTO IPUMYCY, 3a 3arajlbHUM IPaBUIIOM HE BH-
KITIOUa€ KpUMiHAIIBHOT BiJIIIOBIIaIbHOCTI, aJie PO3IIISIA€EThCS SIK 00OCTaBUHA,
10 oM’ sIKITye mokapanHs (1. 6 cT. 66 KK).

' TIpo izuyHuil MpUMYC Ta KpaiiHio HeoOXiaHicTh auB. § 4 Ta § 5 posniny XIV mporo
MiApYYHUKA.
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Hist un Oe3aisIbHICTD, YYMHEHA BHACIIIOK TICUXIYHOTO IPUMYCY, HE TAT-
He 3a c00010 KpUMiHAIHHOI BiAMOBIIAIBHOCTI JIMIIIE 32 YMOBH, 110 MaB
MicCIle CTaH KpaitHhoi HeoOXigqHOCTI. [HaKIIIe KaXKydn, BAMHEHHS CyCITIITFHO
HeOe3MeyHoro JisiHHS Mi/l BIUIMBOM IICUX1YHOTO HACHJILCTBA (3arpO3H) BH-
KJTIOYa€ KpUMiHAIBbHY BiJIOBITANbHICTh TIJIBKU TO1, KOJMW YHUKHYTH B Ja-
Hill KOHKPETHI 0OCTaHOBIII 3aNOISTHHS IITKO/IH, SIKOIO 3arPOXKYBaH, OyJI0
HEMOJKJIMBO 1 SIKILO IPH IIbOMY He OyJI0 AOMYIIEHO NEPEBUILEHHS MEXK
Kpaiiapoi HeoOximHoCTi (cT. 39 KK).

§ 3. CycnijibHO HeOe3meYHI HACTIIKN:
MOHSATTS, BUIU, 3HAYCHHS

1. Ilonammas cycninvHo nHebe3neunux nacaiokie. HaliBaxmeimma co-
IiajJbHa BIACTHUBICTH 3JI0UNHY — HWOTO CYCITiIbHA HEeOe3Me4HiCTh — T0-
Jsirae B TOMY, IO JistHHS (st yM Oe3A1sUIbHICTD) MOCATAE HA CYCHiIbHI
BiJIHOCHHH, OXOPOHIOBaHI KPUMIHAJIEHUM 3aKOHOM, BUKJIUKA€ B HUX MTEBHI
HEeraTHWBHI 3MiHHM (1IKOJa, 30MTOK). MexaHi3M mopymieHHst 00’ ekTa (cyc-
MiJIBHUX BiTHOCHH) 1 3aIIO/IiSIHHS HOMY LITKOJIA MOXKE OyTH Pi3HHM: B OJTHUX
BHITIAJKaX HETaTUBHOMY, PyHHIBHOMY BILJIMBY IIJIA€THCS CYO €KT CYCITb-
HUX BIIHOCWH (Hampwukiaj, mpu BOMBCTBI — ctarti 115-119 KK, 3anogmi-
SIHH1 TiecHUX ymkomkenb — ctarti 121-125 KK); y npyrux — 6maro, sike
OXOPOHSIETHCS TIPABOM 1y 3B’SI3Ky 3 IKUM 1ICHYIOTh JJaHi BITHOCHHHU (1€ Ha-
caMmriepe]] MAWHOBI 3JIOYNHHU — KpajikKa, MaxpaicTBO Ta iH.); y Tpe-
TiX — PO3PHUBAETHCS COLIAIBHUM 3B’ SI30K MiXK Cy0’ €KTaMH BiTHOCHH (yXH-
JICHHS BiJl TPHU30BY 3a MooOimizatieto — ct. 336 KK, yxunenns Bijx cruiatu
amMeHTIB Ha yTpuManHs niteil — cT. 164 KK) Tommo. B ycix nux Bumaakax
00’ €KTYy KpUMIHAJIBHO-TIPABOBOT OXOPOHH 3aIOJIIFOETHCS IIKO/IA, IO 1 € Ha-
CJIiJTKOM 3JI0YHHY.

CycninsHO He0e3TeuHi HACTIKH 3aJIeKHO Bif XapakTepy i oOcsry
IIKO/IH, 3aBJIaHOT JiSTHHAM 00’ €KTY, MOXKYTh OyTH TOJIJICH] HA HACIIIKA
Y BUIVISIII peanvhoi uwkoou 1 HACTIIKA Y BUTIISIL CIMBOPEeHHs 3a2po3u (He-
Oe3neku) 3anodisiHHs wikoOu. BITBITICTE 3II0YMHIB 3aBAIOTh PEATbHY IITKO-
ny. Lle tunosa cutyauis. BOUBCTBO, Kpaaikka, rpadix, XylTiraHcTBO CBOIM
HACIIIJIKOM MarOTh KOHKPETHY 1 peajibHy IIKOIY, [0 3al0/IiI0€ThCS BiIMO-
BiIHOMY 00’€KTY KPUMiHaJIbHO-IIPaBOBO1 OXOpPOHU. Pa3oMm 3 TUM 4nHHE
3aKOHOJABCTBO B JESIKMX BHUIIAJKaX BCTAHOBIIOE BiJMOBIAAIbHICTD 3a Ji-
SIHHSI, 1110 HE 3aBJIal0Th PEalIbHOT IKOJU KOHKPETHOMY 00’ €KTY, OJHAK
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CTaBJISITh HOTO NP LLOMY B HEOE3MEeKy 3armoIisiHHS KOAH. Tak, mopyieH-
Hsl MPAIiBHUKOM 3aJli3HUYHOTO, BOJHOTO a00 MOBITPSIHOTO TPAHCIIOPTY
paBuJI Oe31ekn pyxy abo eKCIuTyarallii TPaHCIIOPTY, a TAKOXK He0OpOosIKic-
HUH pEMOHT TPaHCIIOPTHUX 3aC001B, KOJIiif, 3aC001B CUTHAMI3aLI] Ta 3B’ SI3KY
TSTHE 32 COO0I0 KPUMIHATILHY BiAMOBIIANBHICT 32 4. 1 cT. 276 KK y pasi
CTBOPEHHS TAaKMMH JIisIMU HEOE3TeKH IS JKUTTS JIFoAei a0 HaCTaHHA iH-
mUX TSHOKKUX HacaiakiB. Tak camo B 4. 1 cr. 135 KK BcTaHOBIIEHO BiANIOBI-
JANILHICTD 32 3aBiJloOMe 3aMIIeHHs 0e3 JIOIIOMOTH 0co0H, sika riepedyBae
B HeOe3meuyHoMy ISt JKUTTS cTaHi. [[prdomy TyT He moTpiOHO HacTaHHS
cMepTi 0colu, Ky 3aJTMIIIIN 0e3 JOIMOMOTH, Y HACTAHHS 1HIIMX TSHKKHX
HaciakiB (4. 3 ct. 135 KK). [ToaiOHi 3m04MHM ofieprKalli B JTiTeparypi Ha3By
«JIeNKTA HeOe3MeKm» («JISNIKTH CTBOPEHHS HeOe3mekn»). TyT cTBOpeHHs
HeOe3meku («3arpo3a 3arnolisTHHS KO ) 30BCIM HE 03HAYaE, 1110 B 00’ €KTI
MoCSTaHHsI HE BiI0yBa€ThCsl HEraTHBHUX 3MiH. [Ipu 3arpo3i mopyuryroTbest
CTaH 3aXHIIEHOCTI, 0E3MEeKH CYCIIBHUX BiTHOCHH, ITOCTABICHHX TIiJT OXOPO-
HY KPUMIHAJIBHOTO 3aKOHY, Oe31edHi yMOBH iX (yHKIioHyBaHHA. OCh YOMY
B JICJIKTaxX HEOE3MEeKH peabHICTh CTBOPEHHS TaKoi HEOE3MEKH MPOTUIIPAB-
HOIO Ji€r0 9¥ Oe3isITBHICTIO, TOOTO 3arpo3a 3amoisTHHS KON 00’ €KTY,
MOBWHHA OyTH BCTaHOBJICHA SIK (aKkT 00’ €KTUBHOI AIHCHOCTI.

Taxkum guHOM, Ccycninvho Hebe3neuni HacAiOKu MOXKHA BU3HAYUTH K
wKody (30Umok), wo 3an00irEMbCs 3MOYUHHUM OIAHHAM CYCNIIbHUM 8i0-
HOCUHAM, OXOPOHIO8AHUM KPUMIHATLHUM 3AKOHOM, A00 K peanbHy Hebes-
neky (3azpo3y) 3ano0isiHts MaKoi uWKoou.

Hacninku 3mounHy pizHOMaHITHI 1 MOXKYTh MaTH MicIIe B pi3HUX cepax:
€KOHOMIKH, BUPOOHHUIITBA, TIPaB JIFOANHH, €KOJIOTii TOLI0. YCi BOHU MOXKYTb
OyTH TOJUICH] Ha JBI BEJUKI IPYIIH: HACIIIKA MaTEPiaJbHOIO XapaKTepy
1 HACTTI KK HEMaTepiaTbHOTO XapaKTepy.

Ho mamepianvrux Hacriokie HAICKUTH MIKOJA, [0 MA€ OCOOUCTUN
(Ghizuunuii) xapaxkmep, HAIPUKIIA]], CMEPTh JIFOIUHU ITPU BOUBCTBI, TIJICCHI
ymkomkeHHs (crarti 115-119, 121-125 KK), a Takox matinosa wikoda,
HaNpHKIaA, y 3I04MHaX NpoTH BIacHOCTi (po3ain VI OcobnuBoi yacTuHu
KK). ¥V cBoto uepry, 3JI04MHHI HACIIIJKH MaHOBOTO XapaKkTepy MOXKYTh
BUPAXKATUCA y TaK 3BaHIM no3umueHiti wkodi 94 ynyujeHiu ueooi (He-
o0eparcani doxoou). Ilo3uTnBHA MalfHOBA ILIKO/A TTOJISITA€ B TOMY, L0 MaitHO,
sIKe TIepe0yBaio y BIIACHOCTI UM BOJIOJ[IHHI IIOTEPIILIIOT0, IPOTHIIPABHO BU-
JYYaETHCS UM 3HUILYETHCS a00 K MOLIKOKY€ETHCA. Y pasi XK ymyLIeHOl
BUTOJM MOTEPIUINI HE OJepIKYy€ Ti€i MaHHOBOT BUTO/IH, SIKY BiH Ma€ paBo
OJICpKaTH 3a 3aKOHOM, YI'OJIOK0, Ha 1HIIIH MpaBoBiH miacTasi. Takum Ha-
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ciigkoM Oyze, HAlPUKIIAJ, HECIIaTa B TIOBHOMY 00Cs31 000B’I3KOBUX
IJIATSXKIB IUISIXOM 3aHM)KEHHSI BAPTOCTI OYJMHKY, 1110 IIpoaaeThest. TyT yHa-
CJIiTOK OOMaHHUX JIi}l TPOAABIIS 1 TOKYTIIS JIepKaBa He OJIEPIKY€E THX TPO-
IIOBUX CYM, SIKi BOHA ITOBUHHA OyJia OJISpKaTH MPH CIUIATI IIATEXKIB Y MOB-
HOMY 00CsI3i.

Hemamepianvui nacnioku — 11e Taki HETATWBHI 3MiHA B 00’ €KTi 1TOCS-
TaHHs, L0 MOEJHAHI 3 MOPYLICHHSM THUX YH 1HIIUX 1HTEPECIB yYaCHHUKIB
CYCIIIBHUX BIJIHOCHH, OXOPOHIOBAHUX KPUMIHAIBHUM 3aKOHOM, 1, SIK IIpa-
BHJIO, HE TTOB’513aHi 3 (Di3MYHUM BITMBOM Ha JIIONUHY SIK Cy0’€KTa CYCITiTb-
HUX BIJIHOCUH Y4 BILUTMBOM Ha MarepialibHi MPEIMETH 30BHILTHHOIO CBITY
(Gmara), 3 MPUBOAY SIKUX ICHYIOTh CYCIUIBHI BiHOCHHU. TyT MOXe OyTH
BHJIIJIEHA MIKOJa IHTepecaM noimuynum (3TOYNHU MMPOTH OCHOB HAIio-
HaJIbHOI Oe3neKkn YKpainu), opearnizayitinum (3M0YUHY CITyKOOBI, 3II0YMHU
MPOTH MPABOCY/IS, CYCITIBHOT OE3MeKH, TPOMaJICHKOTO MOPSIAKY Ta MO-
panbHOCTI), coyianbHum (3MOYUHH TPOTH BUOOPUYNX, TPYIOBUX Ta THIINX
0COOMCTHUX IpaB i CBOOO JFOJIMHH 1 TPOMAJISTHIHA).

3aJie)HO BiJl BULy 0€3M0CEPEAHBOTO 00’ €KTa, IKOMY CYCITIIBHO HeOe3-
TIeYHe JIisTHHS 3aII0/TiFO€ IIIKOTY, HACIIIKH MOXKYTh OyTH TTOIIJIEHI Ha OCHOG-
Hi Ta dodamxosi. Tak, IKO/AA, 10 3aBJAETHCS CIYkKO0BOK 0C000I0 HOP-
MaJIbHIH MiSIIBHOCTI JIEPKABHOTO arapary MpHu MEepeBHICHH] BiIaau ado
ciryk00BHX MToBHOBaXkeHb (CcT. 365 KK), € ocHOBHMM, a 11KO/1a, 1110 3a10/1if0-
€ThCS1 0CO0I1, SIKIO MEPEBUIICHHS CYIPOBOKYBAJIOCS HACUIBCTBOM a00
OOJIICHIMH 1 TAKUMH, 110 00PaKatTh OCOOMCTY TiAHICTH MOTEPIILIIOTO, Jii-
stmu (4. 2 cT. 365 KK), — momaTkoBUM HacITiIKoM. Y TOH K€ Jac JTI0IaTKO-
Bi HACHIZIKK MOXKYTb OyTH MOALIEH] Ha 0008 513K061 (J0IaTKOBO 000B’SI3KOBI ),
TOOTO TaKi, sIKi MarOTh MICIIE 3aBK/M, B YCIX BUIAJKaxX IPU BYMHEHHI Ja-
HOTO 3JI0YHHY, HATIPUKIIA]], IIKO/IA, 1[0 3aMO0/IIF0ETHCS 3I0POB 10 MOTEPITi-
Joro npu kBattiikoBanomy rpadexi (4. 2 ct. 186 KK), ta gpaxynemamueni
(momatkoBO (akyIbTaTUBHI), II0 MOXKYTh MaTH MicClie, ajie MOXKYTh OyTH
1 BIZICYTHIMH TIpH BYMHEHHI JTAHOTO 3JI0YMHY, HAITPHUKIIA, IITKO/Ia 0C001 U
BJIACHOCTI IIpH BUMHEHHI XynirancTsa (cT. 296 KK).

2. 3aKOHO/IABEIlb KOPUCTYETHCS PI3HUMU NPUTLOMAMU ONUCYSAHHSL 310~
yuHHUX Hacriokie. Tak, P KpaJiKIli 4y)KOTo MaifHa IIKOJIA 320 i F0E€THCS
BiacHocTi (cT. 185 KK). TyT BKazyeThcsl OOHH (€ AMHUI) HACTIOK, 110 MA€E
KpUMIHAJIbHO-ITPABOBE 3HAYCHHs. B 1HIINX BUIIA/IKaX y 3aKOHI BKA3yHOThCS
TiBa 1 OiJIbIIIe MOXKITMBHX (aJIFTEpPHATUBHUX ) HACIIKIB, 10 BUCTYTIAIOTH 000-
B’SI3KOBOO O3HAKOKO CKJIaNly 3104MHY. Tak, y ckiaji pyiHyBaHHs ab0 mo-
IIKOJPKEHHSI IIJISIXIB CHIOYYeHHS 1 TpaHCHOpTHHX 3ac00iB (4. 1 c1. 277 KK)
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B aJIbTEPHATUBI 3a3HAYCHO TaKi HACIIJKH, SK aBapis Moi3/a 4u CyIHa, M0-
PYLICHHSI HOPMaJIbHOT pOOOTH TPAHCIIOPTY Y CTBOPEHHS HEOC3IEKU ISt
JKUTTA JIIoeil 400 HACTaHHS 1HIINX TSHKKUX HACIIIIKIB.

VY neskuX cKiIaziaX 3J04HHIB MICTATHCS BKa3iBKM Ha KOHKPETHI HACIiI-
KM, HalpuKJIaa cMepTh norepiioro npu BOuBcTBi (ct. 115 KK), TinecHi
YIIKO/DKEHHS BiIMTOBIHOT TSDKKOCTI B CKJIa/Iax 3JI0YMHIB, Mepen0adeHux
crartamu 121-125 KK. B inmux crarrsx KK He gaHo wiTkoro omucy
HACJIJIKIB («TSHKKI HACHIIKKY, KOCOOJMBO TSDKKI HACHIIKNY, «BEITHMKUAN
30uToK» ToOmO). OTKE, TYT Y 3aKOHI 3aCTOCOBYIOTHCS OILIHOYHI TEPMiHU
1 MOHATTSL, 3’ACyBaHHsI 00CSTY 1 3MICTYy SIKHUX BUMAarae yTOUHEHHS 1 KOHKpe-
TU3aIiT 10 KOXKHIH CIIpaBi.

Hacranns 3a3Ha4eHUX y 3aKOHI HACIIIKIB B OJTHUX BHITaJKaX € HEOO-
XiJTHOFO 03HAKOK OCHOBHOTO (TIPOCTOT0) CKJIAJly 3aKiHUCHOTO 3JI0YHHY,
HaIPUKJIaI MOIMIUPEHHS MieMIN YK eIi300Tii, HACTaHHS IHIIMX TSHKKUX
HACJIJIKIB y pe3yabTari mopymeHHs BetepuHapaux mpasui (cT. 251 KK);
B 1HILMX K€ — CYCHILHO HEOE3MeUHI HACi KU BiIirpatoTh poib KBamidi-
Ky10401 00CTaBUHH, 1110 OOTSDKYE BIAMOBIAAIBHICTD, HATPUKIIA]] SHUIICHHS
a00 IOIIKOMKEHHS J1ICOBHX MAaCHBIB 3arajbHOHEOE3IIEYHUM CIIOCOO0OM,
SIKIIO I Jii CIIPUYMHWIM 3aru0eltb JItojIel, MacoBy 3aruOeib TBapuH abo
1HIII TsDKKT Hacmiaku (4. 2 c1. 245 KK).

Hesxi Hopmu KK 10B’S3yr0Th 31I0YMHHICTG 1 KapaHiCTh AisTHHA 3 000-
B’SI3KOBUM HACTaHHSM IEBHUX CYCIIJILHO HeOe3MeuyHnX HaciakiB. Tak,
3JI0B)KUBAHHS BJIaJI0F0 200 CJIy>KOOBHUM CTaHOBHIIIEM TATHE 33 COOO00 KpUMi-
HaJBbHY BiIIIOBiIabHICTb, SKIIO BOHO 3aIOJIIsI0 ICTOTHY IIIKOTY OXOPOHFO-
BaHUM 3aKOHOM TIpaBaM, CBOOOJIaM Ta IHTepecaM OKPEMHUX IpoMaJisiH abo
JICPI)KaBHUM YW TPOMAJICHKUM iHTepecam, abo iHTepecaM IOpUANIHUX 0Ci0
(4. 1 ct. 364 KK); mopymieHHs BiiicbKOBOCITYKOOBIIEM TTPABHIT TIOBOIKEHHS
31 30pO€0, a TAKOXK 13 PEYOBUHAMM 1 IPEAMETaMHU, 1[0 CTAHOBIISATH ITiABH-
IICHY HEOE3MEeKy JJIsi OTOUYCHHSI, TATHE 32 COO0K0 KPUMIHAJIbHY Bi/IIIOBIAa b~
HICTb, SIKIIIO TAKMUMH JisIMU TIOTEPITIIIOMY OYyITH 3aOJTisTHI TIJIECH] YIITKO/KEH-
Hs (4. 1 cT. 414 KK). [HI1i HOpMU OB’ S13y10Th KapaHiCTh AiSHHA K 3 (Qak-
TUYHUM HACTaHHSAM CYCIIbHO HeOE3MEeUHMX HACIIIKIB, TaK 1 3 MOXKJIMBICTIO
ix HactaHHs. Tak, MopymIeHHsS PaBUI sepHOI abo pasiariitHoi Oe3rnexn
TSATHE 332 COO0I0 KPUMIHAJIbHY BiANOBIIANBHICTD, SKIIO IUMH IisMH Oyiia
CTBOPEHA 3arpo3a 3aru0eti Jr/Iei UM HACTaHHS IHIIMX TSDKKUX HACIIIKIB
a0o 3amozisiHa 1mIkoza 310poB 1o noteprinoro (4. 1 ct. 274 KK).

3. CycnisibHO HeOe3MeyHi HACTIAKA MAlOTh BAXKIMBE 3HAYCHHS JJIs
KOHCTpPYIOBaHHs 00’ €KTHBHOT CTOPOHHU CKJIa1y 3704nHY. B 0IHUX BUMaKax
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HACHIAKH BKJIIOYAIOTHECS B Aucno3uiito crarti Ocobausoi yactuau KK sk
000B’sI3K0Ba O3HAKA CKJIAy 3JI0YMHY, B IHIUX — HE BKIIOYAIOTHCS. 3a-
JIEKHO BiJ] I[HOTO BCi 3JI0YMHU MOAUISIOTHCS Ha ABI TPYIIN: 3II0YMHH 3 Ma-
TepiaJbHUM CKJIagoM (MarepiajibHi 3JI0Y4MHM) Ta 37I0YMHH 3 (HOPMATBLHUM
ckiaioM (hopMalibHi 3710YHHN).

3nouunu 3 mamepianbHUM CKAA0OM — ye MaKi 3104UHU, 0151 00 EKMUBHOT
CcmopoHu axux 3axkon (Oucnoszuyis cmammi KK) eumaeae ne minoku écma-
HOBAeH S OlsiHHs (01l uu 6e30iAbHOCMI), a U HACMAHHSL CYCNIIbHO Hehe3-
NeYHUX HACAIOKIS.

3nouunu 3 hopmanbHUM CKIA0OM — Ye MAKi MOYUHU, 01 00 EKMUBHOT
CMOPOHU SAKUX 3AKOH UMASAE 6CMAHOGNCHHS MIIbKU OLstHHL (011 uu 6e30i-
aneHocmi). Hacmioky nyx 3709MHIB X04a i MOXKYTh 1HOJI HACTABaTH, ajie
BOHHM IepeOyBalOTh 32 MEXaMH CKJIaay 3JI0YMHY, HE BKIIOYAIOTHCS 10
00’ €KTUBHOT CTOPOHH CKJIa ly SIK 000B’s13KOBA O3HAKA 1 TX BCTAHOBJICHHS Ha
KBasTi(hiKaIlito 3I0YMHY HE BILTUBAE.

BusnanHs 200, HaBIIaKW, HEBU3HAHHS CYCITUIBHO HEOE3IMEUHUX HACII-
KiB SIK O3HAKH CKJIJly 3JI0YMHY HE € IOBUTbHUM. Hactiku 37104uHy B OTHUX
BHITaJIKaX MalOTh JOCUTh KOHKPEeTHUH xapakTep. Lli Haciinku MokHa 00-
YHCIIMTH, TOYHO BU3HAUUTH 00CST 1 XapakTep mKoau. B iHmmX jxe Bunaakax
TaKUil BUMIp, KOHKPETH3AI[il0 HACIIJIKIB 3MIMCHUTH BaXKKO, a 1HOAI 1 He-
MOXJIHBO. Y 3B’SI3Ky 3 IIUM 3aKOHOJABEIlh MO-Pi3HOMY BUPIIIy€E TTHUTAHHS
PO BU3HAHHS YW HEBU3HAHHS HACIHIJKIB SIK 00OB’S3KOBOT 03HAKH 00’ €K-
THUBHOI CTOPOHU CKJIaJly 3JIOUHHY.

Hacumigxamu B 3mo4rHAaX 3 MaTepialbHAM CKIIAJIOM, SK IPABUIIO, € TIIKO-
Jla MaTepiaJbHOTO, MATHOBOTO, 0coOUCcTOr0 ab0 (hizmuHOro Xapakrepy. o
TaKMX 3JIOYMHIB HAJIC)KaTh, HAPUKJIIAL, KpajaiKka, rpadix, 1axpaicTBo,
BOMBCTBO, 3aITO/TiSTHHS TIIECHUX YIKOKEHB TOIIO. Li 31T0unHI BBOXKAIOTH-
Csl 3aKIHYCHHMH 3 MOMEHTY HACTAaHHS 3a3HAYCHUX Y 3aKOHI CYCIUIBHO He-
Oe3rneyHuX HaCiIKiB. Tak, YOMBCTBO BBAaXKA€ThCS 3aKIHUCHUM 3JI0YUHOM,
KOJIM CTaJIacsi CMEPTh MOTEPITIJIOT0; KPaJi’KKa — KOJIU 3JI0YMHEIb MTPOTH-
MIPaBHO BUWJIYYMB 9y)K€ MAHO 1 MaB peaibHy MOXJIUBICTh PO3MOPSIUTUACS
HHUM 3a CBOIM PO3CYIOM; TUICCHI YIIKOKESHHSI — KOJIM 37I0POB 10 JIFOAMHU
3aIto/TiSTHO IIKO/TY TIEBHOTO CTYTICHS TSKKOCTI.

VY 3nmounHax 3 (OpMaNTBHUM CKJIAJIOM caM (akT YUHHEHHS CYCIiIbHO
HE0e3MeYHOro JISTHHS, epe10aYeHOr0 KPUMiHAIbHIM 3aKOHOM, YTBOPIOE
3aKiH4eHui 37109uH. [l0 TaKuX CKIIa/liB HaJIe)KaTh, HAIIPUKIIA/L, IIITATYHCTBO,
oJiepkaHHs xabapa, 3aBiJOMO HEMPaBIUBE MOBIIOMIICHHS PO BUMHEHHS
3JI0YMHY, BTeUa 3 MICIlb 11030aBJICHHS BOJII YU 3-111]1 BAPTH, JIC3EPTUPCTBO
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Ta iH. 3M10YMHHU 3 HOPMATBHUM CKJIAZIOM TaKOX 3aroIil0I0Th HIKOAY CyC-
MiIBHUM BigHocuHaM. OgHAK BOHA Mae, K NMPaBWIIO, HeMaTepiadTbHUN
xapakTtep. Ll mkona momiTrdHa, opraHisaiiiiHa, colmianbHa, MOpaJIbHA.
SIK110 pY BYMHEHHI 3JI0YMHY 3 (POpMabHUM CKJIQJI0M (GaKTUYHO HACTAIN
sIKi-HeOy/[b HACTII/IKH, 11O ITepeOyBatoTh 32 MEXKaMH CKJIa]ly, BOHU HE BILIH-
BAIOTh HA BUPIIICHHS MUTAHHS PO BCTAHOBJICHHSI iICTaBU KPUMiHAIBHOT
BiJMOBIAATIBHOCTI (CKIIaLy 310YMHY i 00’ €KTUBHOT CTOPOHH SIK HOTO HEO00-
X1IHOTO €JIeMEHTa) 1 BpaXOBYIOTHCS JIUIIIE TIPY NIPU3HAYEHH] TTOKapaHHS.

[lomin 37109MHIB HA 3TOYMHU 3 MaTEPialbHUM Ta 3JII0YMHU 3 (PopMaTTbHIM
CKJIaZlaMU BiiOMBa€e 00’ €KTHBHO iCHYIOYE TIOJIOKECHHS, KOJIM B 3aKOHi:

a) MO-PI3HOMY OIUCYETHCSI 00 €KTUBHA CTOPOHA CKJIa/Ty 3JI0UHHY;

0) mo-pi3HOMY BiZoOpa)karoThCA CYCIIIBHO HeOe3MmeyHi HACIiIKH.
VY 3nounHax 3 MarepiaJbHUM CKJIaJ0M HEOOXiJHO BCTAHOBUTH HE TUIbKU
JUSTHHS, & ¥ CyCITiJIbHO HeOe3MeuHi HaCIiIK1, a TAKOK IPUIUHHHUN 3B’ 130K
MIXK HUMH. Y 3JI04MHAaX e 3 (OPMaJIbHUM CKJIAJIOM JUIsl KpUMiHAJIBHOT
Bi/IMOBIIAJILHOCTI JOCTaTHHO BCTAHOBHUTH JIMIIE (PaKT yUMHEHHS CYCHITBHO
HEOE3MEeYHOr0 AisTHHS;

B) Ha Ii/ICTaBi I[LOTO TOALTY MO-PI3HOMY BUPIIIYETHCS TUTAHHS TIPO
MOMEHT 3aKiHYEHHSI 37I0YHHY: 3JI0YMH 3 MaTePialIbHUM CKJIaJJOM BBAKAETh-
sl 3aKIHYEHNM 3 MOMEHTY HAaCTaHHs CYCIIJIbHO HeOe3MeYHNX HACTiAKIB,
a 37104MH 3 (POPMAJIBHUM CKJIAIOM — 3 MOMEHTY BUYMHEHHS CAMOTO JIiSTHHS
HE3aJIEKHO BlJ HACTaHHS HACIIIKIB.

4. 3nauenns cycninvno Hebe3neunux nacaiokie. Hacmigku, To0TO
mkoza (30UTOK), 3aMO/IisTHA 3MTOYMHHUM JISTHHAM, 11 XapakTep i po3Mip,
0araro B 4OMy BH3HA4YaIOTh MaTepiajbHy O3HAKY 3J0YMHY — CYCHUIbHY
HebesrneuHicTh. ToMy HACIIZIOK BUCTYTIAE:

a) OJIHIEI0 3 HAMBAKIMBIIINX MiICTaB KpUMiHAJI3aIlii (leKprMiHaiza-
1iT) MisTHHS;

0) 03HAKOI0, HA TMIJICTABI SKOI POBOIUTHCS BIIMEIKYBAHHSI 3JI0YHUHY BiJ
IHIIMX IPaBOIIOPYIIEHB;

B) 00CTaBHHOIO, LII0 BPAXOBYETHCS CYJIOM ITPY MIPU3HAYEHH] TOKapaHHs
B Mexax caHkuii BianosigHoi crarTi KK (Hanpukman, y m. 5 ct. 67 KK
TSDKKI HACTIIKK Ha3BaHi K 00CTaBHUHA, IO OOTSIKYE TIOKApaHHS).

Sxuro Ti yM iHII HacHiaKy 3a3HadeHi B aucnosuii crarti KK (3mounan
3 MarepiaJbHUM CKJIA/I0M), iX BCTAHOBIICHHS B TAKOMY pa3i € 000B’ I3KOBUM
TV

a) KOHCTaTalil CKIaay 3JI0YMHY SIK MiJCTaBU KPUMiHAIbHOI BiAMOBI-
JAIBHOCTI;
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0) mpaBUIBHOI KBasi(hiKalii 3M0YMHY Ta HOTO BiIMEKyBaHHS BiJl Cy-
MDKHUX 3JI04HHIB.

V pasi, konu HacHiaky (y 3704MHax 3 MarepiajbHUM CKIIaJ0M) BiCYT-
Hi, TUTaHHS PO KPUMiHAJIBHY BiJIIOBIJAIBHICT MOXKE BUPIIIYBAaTHUCS Ta-
KMM YHMHOM: @) SIKILO AiSIHHS BUMHEHE 3 IIPSIMUM YMHCIIOM, TO BOHO KBaJli-
(hikyeTbCs AK 3aMax Ha 3JI09MH; 0) SIKIIO K Y 3aKOHI He TepeadadeHo Bij-
MTOBITaNIbHICTE 3a 3JI0YMH 3 IHIMAMH (OPMaMH BHHH, TO BiJICYTHICTh Ha-
CIIIJIKIB BHKITIOYA€E CKJIaJl 37I0YMHY 1 KpUMIHAJIBHY BiAMOBIAAIBHICTD.

Sk 000B’s13KOBa O3HAKa CKJIAly 3JI0UYMHY CyCIIBHO HeOe3euHi Ha-
CJIIJIKM MAIOTh BOKJIMBE 3HAUCHHS Ui TudepeHIialii KpuMiHaIbHOT BiJI-
MOB1JJAJILHOCTI, 10 BUSIBIISIETHCS, 30KpeMa, Y KoHcTpytoBanHi B KK kBai-
(hiKyr0YHMX 4yi 0COOIMBO KBai(iKyIOUHX CKIIaIiB a00 criemiaJbHUX HOPM.

§ 4. [IpuyuHHU 3B’ A30K MikK TIAHHAM
(ni€ro ym 0e3AisVIBHICTIO) TA CYCJIBHO
HeOe3MeYHNMMHU HaCJaiIKaMu

1. Teopis i mpakTHKa KPUMiIHATIHLHOTO TIpaBa BUXOIATH 3 OCHOBHOTO
MIPUHITUITY, BiITTOBITHO JIO SIKOTO CYCIIIFHO HEOES3MEeTHI HACII KA MOXKYTh
OyTH mocTaBIieH] y BUHY 0c001 JIUIIIE 32 YMOBH, 1110 BOHH TIepeOyBaJii B ITpH-
YUHHOMY 3B’$513Ky 3 ii Ji€ro abo Oe3aisuibHICTIO. BCTaHOBUTH MPUYMHHNN
3B’SI30K MIXK JII€I0 1 CYCHIIBHO HEOS3MEYHUMHU HACIIIKAMU 03HAYA€E JIaTh
BIJIMIOBI/Ib HA 3alUTAHHS: YUE JISTHHS BUKIIUKAJIO [IeW HACIII0K 1 KOMY IIei
HacIiToK Moxe OyTH noctasineHuil y Buny? I[1oTpiOHO, TaKMM YHHOM, KOH-
CTaTyBaTH, 110 B 00’ €KTUBHIN IIHCHOCTI IIKIUTMBHIA HACIIIOK, 110 HACTAB,
BHUKIIMKAHUH JiSIMH JTaHOI 0COOM, a HE JIiIMU TPETiX 0Ci0 4M SKuX-HeOynb
IHIIUX 30BHIMIHIX CHUIL

Hayka kxprMiHagpHOTO IpaBa HE CTBOPIOE CBOET TEOPil MPUUUHHOCTI,
a IPYHTY€EThCS Ha TEOPii IPUYIUHHOCTI, UM Kay3aJbHOCTI (JIaT. causa — mpu-
guHa), po3podieHiit imocodiero. DinocodChKi KaTeropii «IpuauHay 1 «Ha-
CITITOK» BIJOOPaKaroTh 00’ €KTUBHO 1CHYIOU1 MPUYIUHHO-HACITIIKOBI 3B’ SI3KH
00’extrBHOTO CBIiTY. Li 3B’513KM MalOTh YHIBEpCaJIbHHI XapakTep. Y HUX OfIHE
siBUIIIE (I101is1, TIPOIIEC) BUCTYIIAE IPUYUHOIO 1HIIOTO SIBUILA (HACTIIKY) —
TIepIIe nepeye APyroMy B 4aci i € HeOOX1THOK YMOBOIO YH TiJICTABOIO BH-
HUKHEHHSI 200 3MiHH PO3BUTKY JIPYTroro, TOOTO MPUYMHA TIOPOIDKYE HACIIIOK.
3 X GiI0coPCHKUX MOIOKEHD BUTIINBAE, IO T HPUYUHHUM 36 A3KOM
y KpUMIHAJIBHOMY TIPABi CIIiJ] PO3YMITH 00 €KIMUBHO ICHYIOUULL 38 A30K MidIC
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OISIHHAM — Oi€t0 Y 0e30IANbHICMIO (NPUYUHOI) — [ CYCNIIbHO Hebe3neyHu-
Mu Hacaiokamu (Haciiokom), Koau Oisl wu 6e30isnbHICMb GUKIUKAE (NOPO-
024CY€E) HACMAHHSA CYCNITLHO HeDe3NeuH020 HACIOK).

VY Hayni KpUMiHAIBHOTO Mpasa 3 MPodJIeMy TPUUUHHOTO 3B’ SI3Ky OyiH
BHICIIOBJICHI Pi3HI OIS, [0 HAWBaYKIIMBIIIIOTO 3 HUX CJIiJT BITHECTH TE€O-
pito HEOOXimHOT yMOBH «conditio sine qua non» («He00XigHa yMOBa, 0e3
SIKOT HE MOKE OYTH...»), TEOPit0 aJeKBATHOI MIPUYMHHOCTI, TEOPit0 HEOO-
xigHoro cipuuymHeHHs. KokHa 3 UX Teopil, 0a3yrounch Ha pi3HUX (io-
cO(ChKUX KOHIIEMIISAX, PO3MISAAE 3 OUIBIIOK YU MEHIIOK MTOBHOTOIO
1 HAyKOBOIO OOTPYHTOBAHICTIO NIPOOJIEMY MPUYMHHOCTI Y KpUMIHATBHOMY
npaBi. Bonu MaroTh HU3KY 0€3CYMHIBHUX ITO3UTHBHUX SIKOCTEH, aje B TOU
K€ 4ac MICTSATh Ti UM 1HIII PIIEHHS 1 BACHOBKH, 1[0 BUKIINKAIOTh KPUTHY-
Hi 3ayBakeHHs. KokHa 3 uX Teopiilt Moke OyTH JOMTOBHEHA HOBUMH TO-
JIOYKEHHSAMH, SIKI TI€IO0 YH 1HIIOI0 MIpOIO MOTIIH O MOTIMONTH 3arajibHe YsIB-
JICHHS IPO IPUYHMHHUMN 3B’S30K Y KpUMIHAJIBHOMY IIPaBi.

2. [Ipm aHami3i i BCTAHOBJICHHI MPUYMHHOTO 3B’SI3KY MIXK CYCIIJIBHO
He0e3MEeYHO0 A1€r0 YK 0€3IIsIBHICTIO 1 CYCIUIbHO HEOE3MeYHUMHU HACTi-
KaMH CJI1Jl BUXOAUTH 3 TAKUX HOJIOKEHb.

1) [IpnunHHMH 3B°SI30K SIK 03HAKa 00’ €KTHBHOT CTOPOHH 3JI0YMHY MijI-
JIATa€ BCTAHOBJICHHIO Y BUIIATKAX, KOJIU CYCIIIFHO HEOE3MeTHI HACTI KN
€ 000B’SI3KOBOIO 03HAKOIO CKJIAY 3JI0YMHY, TOOTO B 3JI0YMHAX 3 MaTepialib-
HUM CKJIaJ0M. 3BiJICH BUIUIMBAE, 110 SKIIO BiICYTHE CYCHIJIbHO HeOe3med-
HE IisTHHS, TO HEeMa€e HeOOXiTHOCTI BCTAHOBIIOBATH MPUYUHHUN 3B’ SI30K,
OCKIIBKH HeMae repiioi (000B’A3K0BO1) O3HaKH 00’ €KTUBHOI CTOPOHU —
nistHHA. Y pasi BiACYTHOCTI HACHiIKy (32 HasIBHOCTI CyCITIBHO Hebe3med-
HOTO JisSTHHS) Ma€ MicCIle 3aMax Ha 3JI0YWH, a00 CKJaj] (OpMaIbHOTO 3JI0-
4yiHY, a00 B3aranai HeMae CKJaay 3JI0YMHY. SIKIO K MPUYMHHUN 3B’ SI30K
MK TiSSHHAM 1 HACJIIKOM HE BCTAHOBIICHO, 00 €KTHBHA CTOPOHA 3JI0UHHY
03HAKH, SIK IPUYUHHUH 3B’ A30K.

2) [IpyuuHHU 3B’ 130K — 1€ 00’ €KTHBHO ICHYIOUHH 3B’ 130K MK IPH-
YUHOIO (CYCIIIBHO HEOE3MEUHUM isTHHAM) 1 HACIIIKOM (CYCIIIBHO HeOe3-
MeYHUMHU Haciigkamu). [[puauHHNN 3B’ 130K MK 3JIOYMHHHUM JISTHHSM
1 cycrinbpHO HeOe3NeYHUMH HACIiAKAMU iCHY€ 00’ €KTUBHO SIK (pakT peasib-
HOT IIWCHOCTI 11032 CBiTOMICTIO 1 BOJICIO JTFOMUHU — CJI1A90TO, TPOKYpopa,
cynmi. et 3B’ 530K sk 3B’SI30K MiXK SIBUIIIAMH 00’ €KTUBHOT JIIKCHOCTI € Ta-
KHM, 1110 MOXe OyTH Mi3HaHUM. ToMy B KOXKHIH KpUMiHaNbHIA cripaBi st
HAassBHOCTi 00’ €KTUBHOI CTOPOHH 3JI0UMHY 3 MaTepiaIbHUM CKIIaJoM HE00-
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XiJJHO BCTAHOBHUTH (BUBUUTH, Mi3HATH) HE TUILKH JISHHS, a U CYCHUIBHO
HeOe3TMeUHNI HACTIIOK, a TAKOK MPUIMHHUHN 3B’ 30K MK TIsTHHSIM 1 Ha-
CJiTKaMU SIK SIBUIIaMHU PeabHOi JIHCHOCTI.

3) Ilpu aHai3i NIPUYMHHOTO 3B’ SI3KY CJIiJl ypaXxoBYBaTH, 1110 B IPUPOLIL
1 CYCIiJIBCTBI BCi SIBUIIIA B3aEMOIIOB s13aH1, IepeOyBatOTh Y TiCHIH B3aeMOJIii.
B 00’exTBHOMY CBITI iCHYIOTh 3arallbHUI Ta YHIBEpCAIBHNHN Kay3aTbHUN
3B’s13KH. TOMY SIKIIO PO3IIISLAATH BCIO CYKYITHICTh MPUYMHHO-HACIIIKOBUX
3B’5I3KiB, JJAHOK Ta OIIOCEPEIKYBaHb, 10 TPU3BEIH JI0 HACTAHHS CYCITUILHO
HeOe3MeuHOro HaCHiIKy, TO JOCUTh Ba’KKO BCTAHOBUTH, SIKE )K SBUIIE BU-
CTyNa€e NPUYMHOIO, & SIKe — HACIHIJKOM, OCKIIBKH HACIIAOK SIK Pe3yJIbTaT
I IPUYUHM B TOH JKE Yac 3a MEBHUX YMOB caM TPaHCPOPMYEThCS B IIPH-
YUHY 1 TSATHE 32 0000 HOBUH HacIiMoK. ToMy, o0 4iTKO BCTAHOBUTH
3B’ 30K MK IPUYUHOIO 1 HACITIAKOM, HEOOXiJHO IITYy4YHO (YSIBHO) 130J110Ba-
TH JIBa SIBUILA — MPUYUHY 1 HACIIIIOK, TOOTO CYCIIIbHO HeOS3MeUHe JIi-
STHHS ([iF0 9¥ O€3MisITHHICTH) 1 CYyCHIBHO HeOe3MeuHU HaCi0K, — Bif
THIIMX TPUYMHHO-HACIIAKOBHX JIAHOK 1 OMTOCEPEIKYBaHb, 10 TaK Y iHaK-
e rmepedyBaroTh y B3aeMoii 3 HacmigkaMu. TUTBKU MTPU TaKOMY ITiIXO1
MOXXHA BCTAHOBHTH, UM € NIEBHE AiSIHHS NPUYMNHOIO JAHOTO CYCIIJIBHO HE-
0e3MevYHOro HACiIKY.

4) IlpnuuHHNI 3B’ SI30K MA€ MICIE JIMIIE TOA1, KOJIH JISTHHS BHCTYyTIa€
HeoOXiTHOI0 YMOBOIO, 03 sIKOi HeMOYKJIMBE HACTaHHS HACHIIKY (conditio
sine qua non). 3 NHOTO BUTUIMBAIOTH TaKi HAWBAYKIIUBIIII BUMOTH:

a) mpu4rHa (IiSHHA) y Yaci MOBUHHA TiepeayBaTy HachiaKy. OqHak 30-
BHIIITHBOT (4acOBOT) 3aJIe)KHOCTI Yy MOCTIIOBHOMY PO3BUTKY IO HEO-
CTaTHbBO, aKe BiIOMO, 110 «ITICJIS I[LOTO» HE 3aBKIH 03HAYAE «BHACITIIOK
uporo» (post hoc non est propter hoc). Hanpuka, i 4ac iHBeHTapu3arii
y 3aBimyBaya ckiamy 3. (IKHii POTIpaIfoBaB YOTHUPHY MiCAIll Ha i Tocai)
BUSIBJICHO BEJIMKY HECTady TOBapHO-MaTepialbHUX IIIHHOCTEH, Y 3B 3Ky
3 9yuM OyJ10 OPYIIEHO KpUMiHAIBHY cripaBy. Po3ciiryBaHHAM BCTaHOBIIE-
HO, III0 HECTa4ya YTBOPHUIIACS BHACIHIIOK PO3KpaJaHHs 1 Heq0anocTi 3 00Ky
3aBigyBaua CKJIajy, 10 MpaloBaB paHille, SKUH Mpu nepeaadi 3. ToBapHO-
MarepialibHUX MIHHOCTEH IIISIXOM 00MaHy MPUXOBaB HecTauy. Y TakoMy
pa3i IpUYMHHAN 3B’ 30K MiXK ITOBETIHKOO 3. 1 HeCTauero BiJICyTHil;

0) mpuunHa (AiSHHA) HE TUIBKK Ma€ MepeayBaTH HACHiAKYy B Yaci,
a ¥ BUKITMKATH Horo. Bimomo, 110 IpuIuHHAN 3B’ SI30K 32 CBOEIO CYTHICTIO
€ 3B’513KOM T€HETHYHHM (3B’ 30K MOPOKEHHS). TyT NisSHHS 3aBX 1 OBU-
HHO BHUKJIMKATH (TMIOPOAKYBATH) CyCHiIbHO HeOe3neuni Hacaiaku. [Ipu
LFOMY CYCIUTBFHO HeOe3meuHa ist (PUYrHa) SIK akTHBHA (hopMa IOBEIIHKU
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JIOIMHU Oe3MocepeHbO 3aM0AII0€ MKOLY, TOOTO O€3M0CepeaAHbO CIIPABIIsIE
HEeTraTHBHUH PYyHHYIOUH BIUIMB HA 00’ €KT KPUMIHAJIEHO-TIPABOBOT OXOPOHU
1 BUKJIMKAa€ THM CaMHM CYCITIBPHO HeOe3neuHnit Hacinok. Ha BimMiny Bif
LLOTO OE3MIsUTLHICTB 3aIOIIF0€ IIKOY OIocepekoBaHo. Lle mosicHreThCs
THM, 1110 0c00a Ipu Oe3/TIITLHOCTI HE BTPYYAETHCS B PO3BUTOK IPHYUHHO-
r0 3B’513Ky, HE BUKOHYE IIOKJIaJICHOTO Ha Hel 000B’SI3Ky 3 BUKOHAHHS aKTHB-
HUX Jid, SKUMHU BOHA MOBHHHA Oyja BiIBEpPHYTH LIKOAY, L0 3arPOXKYE
00’€ekTy. YHACIIIJIOK ITACHBHOT IOBEAIHKKM OCOOH 1 JIiH 1HIIMX CHJI Ta 3aCO0IB
(mi#t TpeTix 0cib, cUI MPUPOAH, MEXaHi3MiB, Pi3HUX TPOIIECiB — XIMIUHUX,
010JI0T1YHUX, MATOJOTTYHUX TOIIO) CYCHUIbHO HeOe3MmeuHi HacaiKu Ha-
CTaIOTh SIK (pakT peasbHOI AilicHocTi. OHAK 1€ 30BCiM HEe 03HAyae, 110
B OCTAaHHbOMY BHUIIAJIKy HEMA€ MPUUYMHHOTO 3B’ A3KY MK O€3A1sUIbHICTIO
1 HACIiIKaMH|, 10 HacTanu. Takwuii 3B°s130K icHy€e. BiH JIexKUTh y TUIOMUHI
HEBUKOHAHHS 0CO0010 CBOTX 000B’sI3KIB (AKTUBHUX JIiH1) 1110710 3ar100iraHHs
KO/ (TIPY HasIBHOCTI peajibHOI MOJKIIMBOCTI BUKOHATH TaKi fil) 1 hakTrd-
HUM 3aI0/IiSTHHSM I[i€F0 TACUBHOKO MTOBEIIHKOO IIKO/IU (CyCIUTLHO HeOe3-
TIEYHUX HACIIJIKIB);

B) IPUYMHHMHN 3B’ 30K Ma€ MiCIIe JIUIIE Y pa3i, KOJIH JIiSTHHS € TOJIOBHOIO,
BH3HAYaJIbHOIO YMOBOIO ((hakTOpoM) HacTaHHS CyCHUIBHO HEOE3MeYHOro
Hacuiaky. Lle mpaBmiio qyske BaKIMBO BPaxoBYBaTH B CHTYAIlisiX, KOJIU
B TIPUYMHHUNA Psil BTPYYAIOTHCS Pi3HI IOAATKOBI CHIIH, YMOBH Ta (PaKTOPH —
aii iHImuX ocib, pi3Hi mpouecH (maroioriyHi, 0ioNorivyni TO1O), TOOTO
MaloTh MicCIle JeKiJbKa (0e3/1i4) YMHHUKIB, IO TI€I0 YH 1HIIOI0 MipOIO
CHPUSIOTh HACTAHHIO CYCITUTFHO HeOe3MeuHNX HaCHiaKiB. [lisTHHS citif po3-
[SaTH SIK TOJIOBHY YMOBY (IPUYMHY) HACTaHHS HACHiJAKIB, SIKIIO Oe3
HBOTO (IIPH YSIBHOMY, IITYYHOMY BUKJIFOUCHHI JISIHHS 3 YChOTO JIAHITFOTA
(hakTOpiB) CycIiTEHO HEOE3MeUHI HACHIIKA He HacTanmu 0. Y JaHiif KOH-
KpeTHill 00CTaHOBI AiSTHHS 3aBXKAHM CTBOPIOE pealbHy MOXKIUBICTh Ha-
CTaHHS HACJIJIKIB 1 € B TAKOMY pa3i iX MPUYNHOIO;

T) IisTHHS TiepeOyBae B MPUYUHHOMY 3B 513Ky 3 HACIIJIKOM, SKIIIO BOHO
3 HEMHHYUICTIO BUK/THKAE HOro HacTaHHs. MIeThest po Te, 10 JisHHS 3 ypa-
XyBaHHSM HOTO XapakTepy Ta IHTEHCUBHOCTI (CTPIMKOCTI), @ TAKOXK MicCIIs,
gacy, 00CTaHOBKH, CITOCOOY Ta 3ac00iB BUMHEHHS 3II0YHHY, 0COOINBOCTEN
Horo 00’€KTa i MpeAMeTa CTBOPIOE peabHy MOMKIIUBICTD HACTAHHS HACHIIKIB.
JistHHS TYT 3 HEOOXIIHICTIO, 3 HEMHUHYYICTIO (3aKOHOMIPHO) BUKJIMKAE Ha-
cTaHHs HacwiKy. OcTaHHIN TyT OpraHiqHO TPUTAMaHHUH (PeasbHO MOXKIIH-
BUI) IIbOMY JIISTHHIO, TOMY Ma€ MiCIle HeOOXIOHUL NPUYUHHUL 36 30K MIXK
CYCHUILHO HEOE3MEUHUM JIISTHHSIM Ta HOro HACIIIKAMHU.
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HeoOxinuuii mpuYuHHUN 3B 30K CIIiJ BIAPI3HATH BiJi BUIAIKOBOTO
MPUYMHHOTO 3B’ A3Ky. [lepmnii BimoOpakae 3aKOHOMIPHOCTI PO3BUTKY
00’ €EKTHBHOTO CBiTY, KOJIM ITPHYMNHA caMa y co0l MICTHTh pealbHy MOXIIN-
BiCTh HACTaHHS MEBHOTO HACTIAKY. [Ipy HEOOXiAHMX MPUYMHHHX 3B’ SI3KaX
JIIOIIMHA, MTI3HAI0YM 00’ €KTUBHUH CBIT, 371aTHA TIepei0ayar pO3BUTOK MPH-
pomHoro nepediry mofiil. Yuunasroun Ti ado iHMmIi Aii, 110 i3 3aKOHOMipHiC-
TIO BUKJIMKAIOTh HACIIIAKH, JIIOAMHA 31aTHa iepen0adnTH iX HactanHs. Ocb
YOMY HEOOX1THHMI MPUYMHHUI 3B’ 130K Ma€ KPUMiHAILHO-TIPABOBE 3HAYCH-
HS 1 HACIAKH, IO HacTaH Bix Aii (0e3misTbHOCTI) 0COOM 3a HAsIBHOCTI
B Hel yMHUCITy UM HEOOEPEKHOCTI, CTaBIATHCA i Y BUHY.

Ha BigMiHy BiJi IIbOTO 8uUnadKkosi npuyunHi 36 s13Ku HE BiIOOpaXkaroTh 3a-
KOHOMipHOCTEH PO3BUTKY I0A1ii. BOHM € HACIiAKOM BUIIaAKOBOIO IIEPETUHAH-
Hsl MPUYMHHO-HACITIIKOBUX JIAHOK (1HOA1 O6araTbox). TyT AisiHHS 3 ypaxyBaHHIM
00’ €KTUBHO-TIPEIMCTHHX YMOB MICTUTh JIHIIIEe a0CTPAKTHY MOMIIMBICTh Ha-
CTaHHsI CyCIUTPHO HeOe3NeuHnX HaCIiIKiB. Hanpukinaa, moreprinmii, skomy
3aBJaHO JIErKe OpaHEeHH:, TIOMHUpPAE BiJl TOTO, IO MPH MepeB’sI3yBaHH] oMy
3aHecnu iH(eKIio. BianoBiianbHICTh B I[bOMY pa3i MOXKE HACTATH JIMIIEC 32
3aB/IaHHs IOPAaHEHHs], a HE 338 CMEPTh, 110 HacTaja. CycniabHo HeOe3meuHi
HACTIJIKH, 0 HACTAJU MPH BUNAIKOBOMY PUUMHHOMY 3B’5I3KY, HE MalOTh
KpPHMiHaJIbHO-TIPABOBOTO 3HAYEHHS 1 HE € 000B’SI3KOBOIO 03HAKOO 00’ €KTHB-
HOI CTOPOHH 3JI0YHHY 3 MaTepiajlbHUM CKIIaZOM.

VYpaxyBaHHS BUKJIJCHUX MOJOKEHb Ma€ BayKIMBE 3HAYCHHS IS BH-
PIIIEHHS MATAHHS MPO HASABHICTH (UM, HABIIAKH, BiJICYTHICTh) Y KOKHOMY
KOHKPETHOMY BUIAJKY IPUYUHHOTO 3B’ SI3KY MIXK CyCHUIBHO HEOE3IIEUHUM
JUSTHHSIM 1 HACJIiIKOM. BCTaHOBIIGHHS HEOOXiTHOTO MPUYUHHOTO 3B’ S3KY
KOHCTAaTy€ HasiBHICTh 00’ €KTHBHOT CTOPOHHM 3JIOYMHY 3 MaTepiallbHUM CKJIa-
JIOM.

3.V Teopii KpuMiHAIBFHOTO MTPaBa 3alpONOHOBAHO TaKi BUAN HEOOXi-
HUX MPUYWHHMUX 3B’S3KiB, 0 MAIOTh KPUMIHAJIbHO-TIPABOBE 3HAYCHHS
1 3yCTpivyaroThCs HaliuacTimie!':

a) MPUYMHHKHI 3B’ 30K P TaK 3BAaHOMY O€3M0CepeIHbOMY 3alOiSTHHI.
Taxwif 38’ 430K 1HO/II HA3UBAIOTH Oe3MmocepeHIM a0 MPSIMUM MPUIUHHUM
3B’SI3KOM (HaIPUKIIA, TOCTPLT 3 MiCTOJIETa, SKAM 3aIof[isTHO CMEPTh);

0) omocepeaKoBaHUN HEOOXiAHUN MPUYMHHUH 3B 30K, KOJIU Cy0’€KT
JUTSL 3aTIOISIHHSL CYCIIBHO HEOE3MeYHUX HACIIJIKIB 3aCTOCOBYE Pi3HI Me-
XaHI3MH, NPUJIAIH, 1HIII 32C00M BUNHEHHS 3JI0YMHY YU BUKOPUCTOBYE I0O-

! Basxanos, M. 1. YronosHoe nipaBo Ykpauubt: O6mias yacts / M. Y. Baxanos. — [Tne-
nporeTpoBck, 1992. — C. 40-41.
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BEJiHKY iHIIMX 0ci0, HapHUKIal HEOCYIHHX OCi0, SIKi He JOCSIIH BiKy
KPUMIiHAJIBHOT BiIIOBIIAILHOCTI (THX, KOTP1 BUCTYIAIOThH SIK «3aCi0» BUM-
HEHHS 3JI0YMHY), Y4 TBApUH, HAIPHUKJIAJ CIELialbHO BUMYIITPYBAHUX
co0ak, TOIIIO;

B) HEOOX1THHI IPUYMHHUI 3B’ 130K TPH CITIBYyYACTi, KOJIH JIi1 CITiByYac-
HUKIB (Oprasizaropa, mija0yproBada, TOCOOHHUKA) NepeOyBarOTh Y IPUINH-
HOMY 3B’SI3KY 31 3JI04MIHOM, YYHHEHUM BUKOHABLIEM;

T') HEOOX1THUI MPUYMHHUK 3B’ S30K 32 HASIBHOCTI OCOOIMBUX YMOB Ha
6ori morepriyoro. L{i yMoBM BUCTYMalOTh KarasizaTopamu (ITPUCKOPIOBa-
YaMu) HaCTaHHS HACIiAKIB (HApPHUKIIAA, CTaH CI’sIHIHHS, XBOpOOa morep-
misoro tomo). Y crpasi C. Oyino BcTaHOBIEHO, 110 13-piuniii K. ransscs
3 IinKoM 3a 11 S-pignoro qouxoro. C. HazmorHana K. i Bmapmia iioro nexinb-
Ka pasiB pyKoro 1o ronosi. K. y Toii ke JeHb 3aHeay>KaB i yepe3 YOTHPH IH1
niomep. [1pu po3ciigyBaHHi BUSIBUIOCS, 1110 cMepTh K. BUKIIMKaHa 3analieH-
HSIM KOPU MO3KY, IPUYHHOIO SIKOTO OyB yAap I10 TOJIOBi, 110 CIPUYUHUB
PO3XOIKEeHHI KICTKOBUX HIBIB 3a HassBHOCTI y K. 3actapinoro nporecy 3a-
MaJeHHA CepeHbOTO Byxa. Y 1nboMmy Bumanky mix nismu C. 1 cmeptio K.
Ma€ Miclie HeoOXiTHUH PUYHHHUH 3B’ 30K, O/THAK YCKIAIHEHUH 0COOIH-
BUMH YMOBaMH Ha OOLli OTEPIiJIOro, 0COOIMBOCTSIMHU CTaHy HOTO 3I0POB’sI
(HasIBHICTB 3aCTapijoro Mpoliecy 3arnajieHHs cepelHboro Byxa), o IpH-
CKOPHUTM HACTaHHS CMEPTI IMiUTiTKA.

HeoOxinHuii npuanHHMIA 3B’ 30K MIXK JISIHHAM 1 CyCHIBHO HeOe3med-
HUMU HACJIIJIKAMHU 3aBKM O3HaYa€ HassBHICTh 00’ €KTHBHOI CTOPOHH 3J10-
YUHY 3 MaTepiajJbHUM CKJIAZOM. AJle 1ie Juile 000B’I3K0Ba IepeayMoBa
BUPILLIEHHS MUTAHHS PO HASBHICTH CKIIAAY 3I0YMHY SIK MiJCTaBU KPHMi-
HaJIbHOI BiAnoBiganbHOCTI. Tpeda 1ie BCTaHOBUTH CY0’ €KTHBHY CTOPOHY
3JI0YMHY — BUHY 0C00M Y popMi YyMHUCTY 4 HEOOEpEeKHOCTI 00 Ha-
CIIIIKY, SIKHI HacTaB.

§ 5. Micue, yac, 00cTaHOBKA, CIIOCI0
Ta 32c00M BYMHECHHS 3JI0YMHY

1. Jlnst XxapakTepUCTHKH 00’ €KTUBHOI CTOPOHHM 3JIOUMHY BaXKJIMBE 3HA-
YeHHs MaIOTh TaKi HOTro 03HAKH, K MiCIle, 9ac, 00CTaHOBKa, CIT0Ci0 1 3aco-
Ou BUMHEHHS 31I0YNHY. SIK y)Ke 3a3Hauanocs, BOHHM BUCTYMAOTH 11 PaKyIb-
TaTUBHUMH o3Hakamu. OnHak y neskux crartsix Ocoomusoi yactuan KK
1Ii O3HAKHU MPsIMO 3a3Ha4yeHi (omucaHi) 1 ToMy HaOyBalOTh y JaHOMY pasi
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3HaYeHHs1 000B’3KOBUX. BiICYTHICTh Y IMX BHIAIKaX sIKOT-HEOY b O3HAKU
CBIJUUTH MPO BIJCYTHICTh 00’ EKTUBHOT CTOPOHHU 3JI04YMHY U, OTXKE, CKIIaay
3IIOYMHY SIK TiCTaBU KPUMIHAIBHOI Bi/IMOBITaIbHOCTI.

2. Micye 6uuHernHs 3104UHY — Ye Ne6HA mepumopis abo iHwe micye,
Oe 8i00y8acmvCs CyCcniibHo Hebesneune OiIHHA | HACMAOmbs 1020 CYCRilb-
Ho HebOesneuni Hacnioku. B Ocoonusiit yacturi KK Miciie BuMmHEHHS 3710-
YHHY B OIHUX BUIMAKaX BU3HAYAETHCS SIK TEPUTOPis YKpainu (cTatTi 268,
334), noBitpsiHuii ipocTip (cT. 282), ekoHoMivHa 30Ha YKpainu (cT. 243);
y IpPYTHX BOHO BUKOPHCTOBYETHCS SIK TeorpadidHe MOHSTTS, HATPUKIIAT
MoOpe, BHYTPIILIHI MOPCHKI 1 TepuTopiaibHi Bonu (cT. 243), atMocdepHe
noBiTps (cT. 241), BoxHi 00’ extu (cT. 242), Boaa (ct. 242), 3emist (cT. 239),
Hajpa (ct. 240), KoHTHHEeHTanbHUH menbd (cT. 244) ToImo; y TPeTixX Mmixa
HUM PO3YMIIOTh MIEBHY TEPUTOPIlO, HA SIKil JIIOAWHA IPOXKMUBAE YU 3aiimMa-
€ThCS1 BUPOOHUUOFO 200 THINOKO JIISUTLHICTIO, HAIPUKIIAJ )KUTJIIO, 1HILE TIPH-
MimeHHs uu cxoBuie (crarti 185, 186, 187), piukoBe, MOpcbke a00 TIOBi-
TpsiHe cynHo (CcT. 278), TpaHCIOPTHI KoMyHiKaii (cT. 279), Bubyxoneodes-
MeYHi MignpueMCTBa, BUOyxoHeOe3neuni uexu (ct. 273) Tomo. IHoxl e
MicIle, Jie BiIOyBarOThCsI TIEBHI TO/II{ Y¥ TIEBHI /il BUHATKOBOTO XapakTepy,
Harpukiaz mojie 0o (crarti 429, 432), paiion 6ovioBux aiit (ct. 433).
VY nesikux ckjagax Miciie BUMHECHHS 3JI0YMHY BU3HAYAETHCS SIK TEPUTOPIS,
Ha SIKy TTOIIMPIOETHCS YITKO BU3HAUYEHWH MPABOBHHA PEXUM, HATPUKIIA]T
Jep>kaBHUM KopaoH Ykpainu (cT. 331), muTHUE KopoH Ykpainu (ct. 201),
3aIlOBIIHUKHU, TEPUTOPIT Ta 00’ €KTH MPUPOIHO-3aM0BITHOTO QoHAY (TIpH
HE3aKOHHOMY TIOJIOBaHHI — CT. 248), Miciig oOmexeHHs Boui (cT. 390),
MicIst mo30asieHHs Boii (cT. 393), Bunpasui ycranosu (ctarti 391, 392),
Ccrieliani3oBaHi JiKyBasbHi 3akianau (cT. 394) Ta iH.

VY neskux BUTIAIKax MICIle BAMHEHHS 3JI0YMHY BHCTYTIAE K KBaTi(iKy-
toua o3Haka. Lle, Hanpukiaz, po30iii, BAMHIOBAHHUH 1110JI0 HACEICHHS B pa-
HoHi BoeHHHX Jilt (4. 2 ct. 433 KK).

3. Yac yuuneHnus 3104UHy — ye nesHull 8i0pizoK (NPoMisicok) uacy,
NPOMALOM SIKO20 8i00Y8AEMbCS CYCNINbHO Hebe3neune OisAHHA I HACMAIOMb
cycninoro nebesneuni nacaioku. Y crartsix OcobnuBoi wactuau KK gac
YYUHEHHS 3JI0YHMHY SIK 03HAKa 00’ €KTUBHOI CTOPOHH OMHUCYETHCS JTyXKE
pinko. PazoM 3 THM BCTaHOBIICHHS Yacy BUMHEHHS 3JI0YMHY B KOKHIH cripa-
Bl Ma€ BaXJIMBE 3HAUCHHS JJIsl BUPIIICHHS TUTAHHS PO YUHHICTD 3aKOHY
B 4aci (crarri 4, 5).

4. O6cmanosxa GuuUHeHHs 3104UHY — Ye KOHKpemHi 00 €eKmueHo-
npeomMemui ymosu, 8 AKUX gUuHemvcs 3104un. B oqHuX BUmNaaKax oodcra-

135



Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

HOBKa BKa3y€ Ha Ti YMOBH, B SIKMX BiZOyBa€ThCs AiSHHS, HAPUKIAJ YIH-
HEHHS BIHCHKOBOTO 3JI0YMHY B 00#0Biit o0cTaHoBIIi (4. 3 cT. 402, 1. 3 cT. 403,
4. 3 ct. 404 KK), 3mounHHi [1ii BiiChKOBOCITY>KOOBIIS, IO TIepedyBae B T0-
noHi (ct. 431 KK), HenmoBigoMiIeHHs KamiTaHOM Ha3BU CBOTO Cy[aHa IPH
3itkHeHHI cygieH (ct. 285 KK); B iHIINX jke — 00CTaHOBKA BKa3y€e Ha YMO-
BH, B AKUX TiepeOyBa€ MOTEPIIUIHIA, HAMPUKIIA]] 3aJIUIIECHHS B HEOe3Mmelli
(ct. 135 KK), HeHaiaHHSI IOTIOMOTH 0C001, 1110 TepedyBae B HEOE3MEUHOMY
Juist xkUTTs ctaHi (cT. 136 KK), norpo3a abo HaCHIBCTBO 111010 CYKOOBOT
0COOM 4M TPOMa/ITHUHA, KW BUKOHYE TPOMaJIChKHi 000B 530K (cT. 350
KK). O6cranoBka BUMHEHHSI 3JI0YMHY 1HOA1 iCTOTHO MiABHILYE CTYHiHb
CYCHLUIBHOT HeOE3MEYHOCTI BYMHEHOTO JIISTHHSI 1 BUCTYTIAE SIK KBaiikyroua
O3HaKa (HarmpuKiIal, BIHCHEKOBHUH 37I0YMH y 00HOBIH 0o0cTaHOBIi). B iHImImX
BHIIAJKaX BOHA CTBOPIOE MpUBiNeHoBaHUHN cKiaj 3mounHy. Lle BOMBCTBO
a00 HaHEeCEHHsI TSDKKUX TIIECHUX YIIIKO/PKEHb P NIEPEBUILICHH] MK HE0O0-
xigHoi o6oponwm (ctarti 118, 124), ne o6cTaHOBKAa — TOCATAaHHS 3 OOKY
TOTO, XTO TIOCATAE, — BU3HAYAE HEOOXIJHICTh 3aXMUCTY BiJ] CYCIUJILHO He-
0e3MeyHOro MOCATaHHS.

B ycix 3a3HaueHnX BUMagkax 0OCTaHOBKAa BUMHEHHS 3JI0YMHY € 000-
B’SI3KOBOKO 03HAKOI 00’ €KTHUBHOI CTOPOHHU.

5. Cnoci6 yuunenns 3noyuny siK 03HaKa 00’ €KTUBHOT CTOPOHH 3I0UUHY
PO3MISHYTO y § 2 1IbOTO PO3AiTY. 3a3HAUMMO JIMIIE, IO CIIOCi0 BUCTyHae
SIK 000B’3KOBa 03HAKA CKJIAAY 3JI0YMHY Y BHIIAAKaX, KOJIH BiH:

a) MPsIMO 3a3HAYCHUHN y 3aKOHI, HAIPUKIIA]] HACHILCTBO, HeOe3euHe
JUISL SKUTTS YM 37I0pOB’ sl 0co0H, sIKa 3a3Hasia Haramy, abo 1orpo3a 3acTocy-
BaHHsI TAKOTO HACHJIbCTBA y CKJIaji po30oro (cT. 187), oOMaH uu 370BXKH-
BaHHS TOBIPOIO y CKJIafi maxpaiicta (cT. 190);

0) OZTHO3HAYHO BUILIMBAE 13 3MICTY 3aKOHY, TIPO IO CBITYUTH XapaKTep
JIi1, OMMCaHHSA K01 MICTUTBCS y JUCTIO3UILii cTarTi. Tak, crnocobom morpo-
3W BYMHUTH BOMBCTBO € MICUXIYHE HACUILCTBO (CT. 129), cmoco6om 3aBimo-
MO HeIPaBIUBOTO ToKa3aHHs (CT. 384) — oOMaH ToIIO.

Croci6 Mae BaXJIMBE KpUMiHAJIbHO-IIPABOBE 3HAYCHHs. SIKIO BiH €
000B’SI3KOBOIO 03HAKOIO CKJIAly 3JI0YHHY, TO HOTO BCTAHOBJICHHS Y CIIpaBi
€ HeoOXimHUM. BiCyTHICTh JaHOTO CIOCOOY BUKIIIOYAE CKIIAJ 3J0YMHY.
Hanpuxnazn, nependauene B ct. 120 moBeaeHHs 10 caMoryOcTBa BiJICYTHE,
SIKIIO HE OYII0 )KOPCTOKOTO OBOKEHHS 3 TIOTEPILIMM YH CUCTEMAaTHYHOTO
MIPUHIKEHHS HOTO JIFOJICHKOT I THOCTI, INAHTaXy a00 MPUMYCY A0 BUNHEH-
Hsl mpoTUnpaBHUX Aid. Cocid Mae cyTTeBEe 3HAYSHHS IS PAaBUIBHOT
KBaJiQiKalii 3I04KMHY, HOTO aHaIIi3 Ia€ 3MOT'Y 3pOOMTH BUCHOBOK PO 1HIII
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O3HAKH{ Ta eJIeMEeHTH CKiIafay 31ounny. Criocid BaxxnuBui 11st qudepeHii-
arfii KpUMiHAIBHOI BiAMOBIMambHOCTI. Tak, 3a51e’HO Big crtoco0y BUMHEH-
HS 3JI0YMHY TU(QEPEHIIOETHCS BiIMOBIJAIBHICTD 32 KOPUCIUBI 3IIOYHHA
npotu BiacHocTi (crarti 185-191 KK). Crioci6 BminBae Ha CTBOpEHHS
KBaJiPIKyIOUHUX YU 0COOIMBO KBaNi(iKyIOUHX CKJIA/IIB 3JIOYMHIB, & TAKOXK
Ha BujiieHHs crierianbHux HopMm KK. Tak, yOuBCTBO, BAMHEHE 3 0COOTHUBOIO
KOPCTOKICTIO YU CIIOCOOOM, HEOE3IEUHUM JJIsl )KUTTS 0ararbox ocid
(. 4, 5 4. 2 ct. 115 KK), € cneniaabHOI0 HOPMOIO CTOCOBHO YMHCHOTO
BOuBcTBa (u. 1 ct. 115 KK).

6. 3acobu euunenHs 3104UHY — Ye npeomMemu MamepiaibHo20 C8imy,
WO 3aCmoco8yIOMbCs 3N0YUHYEM NPU GUUHEHHI CYCNINTbHO HeDe3neuHo20
OisinHs. BOHU TMOAINAIOTHECS Ha 3HAPSIMSA Ta 1HII 3acO0M BYMHEHHS 3710-
YuHY. 3HApSIAS — e IPEeAMETH, BUKOPUCTOBYIOUH sIKi 0c00a cripaBiisie
(bi3ngHM (SK TpaBwUIIO, PYHHIBHUAIN) BIUIMB HAa MaTepiajibHi 00’ €KTH (BOTHE-
MajbpHa 1 X0JIoHA 30p0si, IHCTPYMEHTH, TPAHCTIOPTHI 3aCO0H, MTPUCTPOT,
TeXHIYHE yCTaTKyBaHHs TOwIO). J{o 1HIINX 3ac00iB yUHHEHHS 3JI0YHHY (3a-
coOu y By3bKOMY 3HAa4Y€HHI CJI0Ba) MOXYTh OyTH BiJlHECEHI MijapoOieHi
nokyMmeHTH, (hopmenuit omsr (Harmpukian, K. i B., nepeomsrayBimcs y gpop-
My MpauiBHUAKIB MUTILI] i BUKOPUCTOBYIOUM MiAPOOIEHI TOKYMEHTH, IPO-
BOJIMITH «OOIIYKM» B OKPEMHUX TPOMA/ISH 1 IIJITXOM OOMaHy MPHUBJIACHIOBA-
JIY 1X IIHHOCTI) Ta iH.

3aco0u BUMHEHHSI 3TI0YMHY CJIiJ BiAPI3HATH BiJ IpeIMeTa 3JI04KHY, i
KOTPHUM PO3YMIIOTh TIPEIMETH MaTEPialbHOTO CBITY, Y 3B 513Ky 3 SKHMH YU
3 IPUBOAY SIKUX CKOIO€ThCA 37104MH. IIpenmerT, sik BiioMo, HEPO3PUBHO
OB’ s13aHUI 3 00’ €KTOM 3JI0UMHY, 3aBXKIHU MepedyBac B CTATHYHOMY CTaHi.
3acobu x nepeOyBaloOTh y IMHAMIYHOMY CTaHi, 3a0€3MeUyI0Th YYHHCHHS
MOCATaHHS Ha 00’ €KT KPUMiHAIBLHO-TIPABOBOI OXOPOHH, Y TOMY YHCIHI 1
BIUTMB Ha MPEAMET 3JI0YHHY.

3aco0u BYMHEHHS 3]I0YMHY B OJIHUX BHIIAJIKaX 1CTOTHO TOJICTIIYIOTh
YYMHEHHS 3JI04MHY, B IHIINX — 03 HUX IIe B3araji HEMOXIJIHBO. 3acO0H
€ 000B’SI3KOBOIO O3HAKOIO CKJIaTy 3JI0YMHY, KOJIH BOHH 0€3M0CEPETHBO
Bkasagi B qucnosurii crarti Ocobmusoi vactuau KK a0o oxqHO3HAYHO BU-
TUTMBAFOTH 13 ii 3micTy. Tak, 30posi € 000B’A3KOBOIO O3HAKOIO CKIIAAy OaH-
autusmy (ct. 257 KK); BoruenasbHa 4n xo01Ha 30post a0o 1HII TPeAMETH,
creriajgbHO MPUCTOCOBAHI YM 3a3/1aJIer1/ib MiJArOTOBJICHI I HAHCCCHHS
TIJIECHHUX YIITKO/KEHb, € 000B’I3KOBUMHU (B aJIbTEPHATHBI) O3HAKAMH OCO-
6muBo 3micHOro Xynmirancrsa (4. 4 ct. 296 KK). [lpudyomy 3Hapsiaas Buu-
HEHHS 3JI0YUHY MOXKYTh BHCTYIIAaTH 03HAKOIO OCHOBHOTO 200 KBai(iKyro-
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YOro CKJajy, HapHUKJIaa TPAHCIIOPTHI 3aCO0M y CKJali He3aKOHHOTO TO-
moBaHHs (4. 2 ct. 248 KK), a60 ' HaBiTh 03HAKaMH 0COOIHMBO KBaTi(DiKyFO-
yoro ckianay (4. 4 ct. 296 KK).

—

10.

KoHTpo/ibHi 3annuTaHHs

I1o Take 06’ eKTUBHA cTOpOHA 3710unny? Ii 3HAUYEHHS.

Sxi 000B’s3K0B1 Ta (haKyTbTaTHBHI O3HAKH XapaKTEPHU3YIOTh
00’€KTHBHY CTOPOHY 3710YHHY?

SIKy poJib MOXXYTh BUKOHYBaTH (haKyJIbTaTHBHI O3HAKH 00’ €K-
THUBHOI CTOPOHU 3J104HHY?

JaiiTe BU3HAYCHHS TOHATTS AISTHHS 5K 000B’S3KOBOi O3HAKH
00’ €KTHBHOI CTOPOHH.

Sxi popmu HiSTHHS XapaKTepU3yIOTh 00’ €KTUBHY CTOPOHY?
[ITo Take 6e3misUTBHICTH? SIKi yMOBH KpUMiHATBHOI BiIIOBITAIb-
HOCTI 32 3JIOYMHHY Oe3/isUTbHICTH?

SIKke 3Ha4YEHHS MalOTh HE3/I0JIaHHA CHJIa, (PI3MYHUH Ta TICUXIYHUI
MIPUMYC JJIsl BUPILICHHS MMTAaHHS PO KPUMiHAJIBHY BiAIOBI-
JAITBHICTH 32 CYCIIUIFHO HeOe3euHe MisTHHS (IIit0 9u Oe3isiThb-
HIiCTB)?

Illo Take cycminpHo HeGe3nmeuni Hacmigku? Ix sHauenns ans
00’ €KTHBHOI CTOPOHH 3JIOUHHY.

MarepianpHi Ta opMabHI CKIaIU 37104nHIB. Po3kpuiiTe 3Ha-
YEHHSI TAKOTO TTOJILITY.

o Take MpHYHHHMI 3B’SI30K SIK 000B’SI3K0Ba 03HAKA 00 €KTHBHOI
CTOPOHH 3JI0YHHIB 3 MaTepiaTbHUM CKIATOM?



POSIIiJI IX

Cy0’€KT 3/109HUHY

§ 1. lousTTs i BUAM CY0’€KTIB 37104YHHIB

1. ITumanus npo cyb’ekma 3104uny 3a C60EI0 CYMHICIMIO € NUMAHHAM PO
0C00Y, AKA GUUHULA 3MOYUH | NIONA2AE KPUMIHATLHIL 8ionosioanvrocmi. 1le
MIPSIMO BUTLTUBAE i3 HaiimeHyBaHHs po3niry IV 3aramsHoi actian KK: «Oco-
0a, siKa TiyIArae KpUMIHATBHIN BiAMOBITATEHOCTI (CYO’ €KT 3IIOUHHY ).

VY 4. 1 ct. 18 BcTaHOBIIEHO, IO CYy0’€KTOM 3II0YUHY € (hi3ndHa OCyaHA
oco0a, sika BYMHMIIA 3JI0YUH Y Billi, 3 sikoro BignosigHo 1o KK moxe Ha-
CTaBaTH KpUMIHAJIbHA BiNOBigaNbHICTE. OTXE, V0 ‘€Km 3104Uny K ene-
MeHM CKAAdy 3M0YUHY XAPAKMEPUSYEMbC MPbOMA 0008 A3KOGUMU O3HA-
Kamu: ye ocoba hizuuna, ocyona, wo 00csena nesHo20 Giky.

2. [epr 3a Bce cy0’€KTOM 3JI04MHY MOXKe OyTH TiIBKH ¢hizuuna 0coba,
ToOTO NrofuHAa. Leit BucHOBOK (hakTiuHO 3akpimieHo y crartax 6—8 KK, ae
MPSIMO BKa3y€ThCsl, 0 HECTH KPUMiHAIIBHY BiJIOBIJAIBHICTh MOXKYTh TPO-
MaJisTHA YKpaiHu, iHO3eMIli Ta 0codu 0e3 rpoMaisiHcTBa. ToMy HE MOXKYTh
OyTH BU3HaHI Cy0’ €KTOM 3JI0YHMHY IOpUANYIHI 0COOH (ITiAIPUEMCTBA, YCTaHO-
BH, TPOMAJICEKI OpraHi3allii Tomo). SIKo Ha SKoMy-HeOyIb MiAMPUEMCTBI
B pe3ysbTaTi MOPYIIEHHS IEBHUX MTPABIII BUPOOHHIITBA, TIPABUI OXOPOHU
TIpalli 3aTWHYIN JTFOAH, KPUMiHAIGHY BiIIOBIAaIbHICTS HECE HE TIAMIPUEM-
CTBO, @ KOHKPETHO BHHHI B IIbOMY CITy»00Bi ocodu. Lle npsimo nependaueno
B Oararpox crartsax KK, Hampuknan y crarrsax 172, 223,271 Ta in.

[Ipono3uuii, siki 3ycTpivyanucs B IOPUANYHIN JiTepaTypi, CTOCOBHO
nependadensst B HoBomy KK Ykpainu kpuMinainbHOI BiANOBiAadIbHOCTI
IOPUINYHUX 0Ci0 HE 3HAWIIIN MiATPUMKH 3aKOHOJABIIS.

3. Sk 3a3HaueHo B 4. 1 cT. 18 KK, 000B’513K0BOI0 03HAKOIO Cy0’€KTa
3JI04UHY € ocyonicms ocodou. Y 4. 1 ct. 19 KK BkazaHo, 110 0CyAHOIO BU-
3HAETHCS 0c00a, SIKa MMiJ] Yac YYMHEHHS 3JI0YMHY MOTJIa YCBIJOMITIOBATH
cBofi il (Oe3misUTbHICTE) 1 KEpyBaTH HUMH.

OTxe, ocyonicms — ye 30amuicms 0coou N0 YAC YYUUHEHHS 3M0YUHY
yesioommosamu c8oi 0ii (be30isnibnicms) i kepysamu Humu. KpuMiHaTEHUH
3aKOH BUXOIUTH 3 TOTO, IO TUTBKH OCYyJHA 0C00a MOXKE BUMHUTH 3JI0YHH
1 TOMy MO>KE HECTH KPUMiHAJIBbHY BiAMOBiNANbHICT. Lle 00yMOBIEHO THM,
110 3JIOYHMH 3aBXK/IH € aKTOM TIOBEIIIHKHU c8i00MO 0itou0i 0coou.
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3narHicTh 0COOHM MiJ Yac YYMHEHHs 3JI0YMHY YCBiIOMIIIOBAaTH CBOT il
(Ge3misimbHICTH) O3HAYAE MPABHIIBHE PO3YMIHHS (GAKTHYHHUX 00’ €KTHBHUX
O3HaK 3JI04MHY (00’€KTa, CYyCHiIbHO HEOE3MEUHOTO JisTHHS, 00CTaHOBKH,
4acy i MicIisl, cioco0y HOoro BUMHEHHSI, HOTO CYCHUIBHO HeOe3IeYHnX Ha-
CITIIKIB). 34aTHICTh YCBIIOMIIIOBATH CBOI JIiT (0e3/1isUIbHICTh ) IIOBHHHA Oy TH
0B s13aHa 31 37aTHICTIO KOHTPOJIIOBATH, KEPyBaTu CBOIMU BUMHKaMu. TyT
CBIJJOMICTb 1 BOJISI B3a€MOIOB’sI3aHi 1 TUIBKH B CyKYNHOCTI BU3HAYaIOTh
XapakTep MOBEIIHKM 0COOM B KOHKPETHIiH cHuTyartii.

[MuTanHs PO OCYAHICTH 0COOM BUHUKAE TUTHKH y 3B’ SI3KY 31 BANHEHHSAM
Hero 37104nHy. Came 11010 HbOTO HEeOOXiHO 3’sICYyBaTH 3MIaTHICTh 0co0U
MPaBUJIBHO OLIHIOBATH CYCHUILHO HEOE3MEUHUH XapaKTep YYUMHEHOTO JIi-
STHHSI, HOTO CYCITUIBHO HeOe3MeuHi HACIiIKM Ta KepyBaTH CBOIMH IiSIMH
(Oe3misTbHICTIO).

Cran oCymHOCTI — II€ HOpMa, TUTIOBUM CTaH MCUXIKH JIOAUHU, Xa-
pakTepHui A ii NeBHOTO BiKy. SIK MpaBMIIo, CTaH OCYIHOCTI NIPE3IOMY-
€TbCs, 00 BiH XapaKTEepHUH AJisl IepeBa)xkHOi OinbmocTi Jroaeil. Tomy Ha
MPAKTHIlI TATAHHS PO BCTAHOBIICHHS OCYJTHOCTI BUHUKAE TUILKH 32 Ha-
SIBHOCTI CYMHIBIB Y IICHX19HI{ TOBHOIIIHHOCTI OCOOM, SKa BUMHHJIA TTEPE/I-
OadeHe KpUMiHAIBHUM 3aKOHOM CYCIUIbHO HeOe3MeyHe MisiHHsL. 31 CTaHOM
OCY/IHOCTI TIOB’sI3aHe 1 AOCSATHEHHS (peasi3allis) MeTH okapaHHs. Bin-
noBinaO 10 4. 2 cT. 50 KK nmokapanHs Mae Ha MeTi He TUIBKHU Kapy,
a 1 BUNpaBJICHHS 3aCyPKCHUX, @ TAKOXK 3armo0iraHHs BUMHEHHIO HOBUX
3II0YMHIB SIK 3aCY/DKCHUMH, TaK 1 iHIMUME ocobamu. TilIbKU OcyaHa 0CO-
0a 31aTHA NPaBUIIBHO YCBiJOMIIIOBAaTH CyTHICTh YYMHEHOTO 3JI0YUHY,
a TOMY pO3yMITH OOIPYHTOBAHICTh 1 CIIpaBeIMBICTh MPU3HAYEHOTO T10-
kapaHHs. Jluie 3a TakMX yMOB IPU3HAUYCHE IMOKapaHHs 0arato B 4oMy
BHU3HAYA€ MOAAJIBINY OBEAIHKY 3aCyIKEHOT0, CIIOHYKA€ HOTo He BUNHIO-
BaTH HOBUX 3JIOYHHIB.

Baowcnugicms ecmanoenents 0cyonocmi 0coou U3HA4eHo nepul 3a 6ce
Mum, Wo OCyOHICMb € nepedyMOB0I0 8UHU, d 0e3 008e0eHHs BUHU HE MONCe
OYymu KpUMIHATLHOL 8I0N0GIOATLHOCTI | NOKAPAHHSL.

4.3rigHo 3 4. 1 ct. 18 KK ¢y6 ‘exmom 3n0uuny mooice Oymu auwe ocoda,
KA 00 UUHEHHS 3N0UUHY 00CALNA BCTNAHOBLEHO20 KPUMIHANbHUM 3AKOHOM
gixy. Llei Bik BU3HA4Ya€ThCA caMe JJO0 Yyacy BUMHEHHS 3JI04UHY. TomMy mpu
pO3cIityBaHHi 1 pO3IIsili KpUMIHATIBHOT CIIPABH JyKEe BAKIIMBO BCTAHOBH-
TH TOYHUH BiK 0cOOM (YMCII0, MiCAIIb, PiK HAPOHKEHHS). Y THUX K€ BUTIA/I-
Kax, KOJIH BiJICYTHI JOKYMEHTH, IO IMiATBEP/DKYIOTh BiK, HEOOXiHE MpO-
BEJICHHSI CY/I0BO-MEMYHOT CKCIIEPTH3H.
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Y4YHHEHHS CyCNUILHO HEOS3IEYHOTO MisIHHS 0CO00I0, SIKa HE JTOCsTIIa
710 BUMHEHHS 3JI0YMHY BH3HAYEHOTO 3aKOHOM BiKY, CBIIYMTH MPO BiACYT-
HICTh Cy0’€KTa 3JI0YMHY, a OTXKE, PO BIICYTHICTH CKJIaMy 3JI0YMHY, BHA-
CJIIJTOK YOTO BUKIIFOYAETHCS 1 KpUMiHAIBHA BiIIIOBIIATBHICTb.

VY 4. 1 ct. 22 npsiMO 3a3HAYEHO, 10 KPUMIHAJIBHINA BIAMOBIIAIBHOCTI
M JISTAI0Th 0COOH, SIKMM JT0 BAMHEHHS 3JI0YMHY BUITOBHHUIIOCS ITICTHA ST
pokiB. Llel BiKk MPUIAHSATO HA3UBATH 3A2AIbHUM GIKOM KPUMIHATLHOT 6I0NO-
gidanvrnocmi. Y 9. 2 1€l )K CTATTI BCTAHOBIIOETHCS 3HUMCEHUI 8IK KPHUMIi-
HaJHHOI BiAMOBIATHHOCTI — YOTHPHAAISTH POKIB — 32 OKpeMi, PsIMO
nepesiyeHi B 3aKoHi, 3iounHu. CepeJl UX 3J0YUHIB, HATPUKIIA], TaKi:
ymucHi BOuBceTBa (ctarti 115—117 KK), ymucHe 3aBIaHHS TSHKKHAX TIIECHUX
ymKo/keHb (cT. 121 wactunm 3 crareit 357, 358, 360, 390, i vactunm 3, 6,
7 ct. 412 KK), nusepcis (ct. 111 KK), 6anautusm (ct. 265 KK), 3rBanty-
BauH# (cT. 155 KK), kpanixkka, rpadix Ta po36iit (crarti 185-187 KK) ta
nesiki inmi. [lepenoadennit 4. 2 ct. 21 KK nepernik 3:mounHiB, 3a ki HacTae
BiJMOBIAJIbHICT 3 YOTUPHAALSTH POKIB, € BUYEPITHUM.

AHaJTi3 KX 3JI0YMHIB A€ MiACTaBY /I BUCHOBKY ITPO T€, 110 3aKOHO-
JTaBeIlb 3HM3HB BiK KPUMIHAIEHOT Bi/IMTOBIIATBHOCTI 32 JIBi TPYIIN 3JI0YHHIB:
a) HACWJIBHUIIBKI 37104MHM; 0) MaifHOBI 37104MHU. B 0CHOBY 3HMKEHHS BiKy
KpUMIHAJIBHOI BiJIMTOBIJAIBHOCTI 3 IIi 3JIOYMHHU MTOKJIAACHO TaKi KPUTEPii:

1) piBeHb pO3yMOBOTO PO3BHUTKY, CBIJIOMOCTI 0COOH, IKMI CBiTIUTH TIPO
MOXITUBICTD B)KE€ B YOTHPHAIISTH POKIB YCBIIOMITIOBAaTH (aKTH4HI 00’ €K-
TUBHI O3HAKH Ta CyCIiJIbHY HEOC3EUHICTh 3JI0YMHIB, MEPETIUYCHHUX Y Y. 2
ct. 21 KK;

2) 3HaYHA MOMIMPEHICTh OUTBIIOCTI 3 IUX 3IIOYMHIB CEPEA MiATITKIB;

3) 3Ha4YHa CycHiibHA HEOE3MEUHICTh (TSDKKICTh) OUTBIIOCTI 3 IIUX 3J10-
YHHIB.

Oco0a BiKOM BiJl YOTHUPHA/ILATH JIO IIICTHAIISATH POKIB HE BiJIIIOBIIa€
3a 3JI0YMHHU, 32 SIKI BCTAHOBJIFOETHCSI BI/IMOBIIAJIbHICTD 3 IIICTHALSTH POKIB,
HaBiTh SKIIO BOHA Opajia B HUX y4acTh 5K CITIByYaCHUK. Y IMX BHITAIKaX
0co0a BIKOM BiJl YOTUPHAIISATH JIO IIICTHAIISTA POKIB MOXKE HECTH BiJIIO-
BIaNBbHICTh TIIBKA TOI, KOH B 11 KOHKPETHUX MisIX MICTSATHCS O3HAKH iH-
w020 3II0YUHY, 32 SIKWH 3aKOHOM BCTAHOBIICHO BiJIIOBiIATBHICTH 3 YOTHP-
HaAUATH pOKiB. Hampukiia, sSKIIo HETIOBHOJITHIN BIKOM JIO ITICTHAALSATH
POKIB Oepe y4acTh pa3oM 3 IHIIUMH 0CO0aMH, 10 JOCSIIIN IIICTHAALSITH
POKIiB, Y TaKOMY 3JI0YHHI, K IPUMYIIYBaHHS 10 BUKOHAHHS YU HEBUKO-
HaHHS [IUBIJILHO-TIPABOBUX 3000B’s3aHb IIJISIXOM HACHIIBCTBA, HEOE3ITeu-
HOTO 1151 JKHUTTS 1 300poB’s (4. 3 c1. 355 KK), To BiH MOXe BiAmOBiTaTH
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TIJIbKY 32 CIIPUYMUHEHHSI, HAPUKJIIAJ, TSHKKOTO TiJIECHOTO YIIKOIKEHHS
3act. 121 KK.

VY nesxux BUIMaKax KpUMiHAIBbHA BiJIIOBIIATBHICTH MOYKIINBA JIUIIIE 32
3JI0YUHH, BUMHEHI HOBHONIMHIMYU 0CO0aMU, TOOTO 0COOaMH, SIKi 1O CSITITH
BiCIMHA/IISITUPIYHOTO BiKY, 00 32 XapaKTepoM IMX 3JI0YUHIB 1X (PaKTHIHO
HE MOXXYTh YYUHUTH HETIOBHOMITHI. J[0 TaKUX 3TOYMHIB HAJIEKaTh, HAITPH-
KJ1aJl, yXWJICHHS BiJl IPU30BY Ha CTPOKOBY BilCBHKOBY ciryxkO0y (cT. 304 KK),
BTSITHEHHSI HEITOBHOJIITHIX Y 3JIOYMHHY JisuTbHICTB (cT. 335 KK).

Cy6’ekma 3104UHy, WO 80100i€ MAKUMU 3A2ANbHUMU O3HAKAMU, AK
@izuuna, ocyona ocoba, sika 00cs2n1a 6CMAHOBLEHO20 3AKOHOM 8IKY KPUMI-
HAIbHOI 8IONOBIOANLHOCHIT, NPUUHAMO HAZUBATNU 3A2ANbHUM CYO €KMoMm
3104uny. BincyTHiCTh X049a O OJHIET 3 IIMX O3HAK BHKIIFOYAE CYO’€KTa K
eJIEMEHTA CKIIa/Yy, a OT>Ke, BUKIIIOYAE CKIIAJ 3II0YMHY 1 KpEMiHAIBHY BiaO-
BI1JJaJILHICT.

5. Hopsin 3 monsiTTsAM 3aranbHOTO ¢y0’ekta KK mependadae i moHATTS
cneyianvroeo cyo’exra. Y 4. 2 cr. 18 KK BU3HaueHO, Mo cneyianbHum
Y0 ekmom 304Uy € PIi3uuHa, 0CYOHA 0co0a, WO GUUHUILA Y GIYi, 3 AKO2O
ModHce Hacmasamu KpUMIHAIbHA 8i0N08I0AIbHICIb, 310YUH, CYO €EKMOM
AK020 Modice Oymu auuie nesna ocoba. OTxe, ceniaabHui cy0’eKT — 11e
ocoba, sika, KpiM 000B’I3KOBHUX 3arajibHUX O3HaK ((pi3ndHa, OCyaHa 0c00a,
110 JI0CATIIa IEBHOTO BiKY), Ma€ JOIATKOBI CTeniaabHi (0COOMNBI) O3HAKH,
nependaveni B crarti Ocobnusoi yactiuan KK st cy6’exra KOHKpeTHOTO
ckiany 3n04rHy. O3HaKU CIeliagbHOro Cy0’€KTa JIOTOBHIOKOTH 3arajibHe
MOHATTA Cy0’€KTa 3JI0YMHY, BUCTYHAIOUH K dodamkosi. 11i cierianpHi
03HAaKH MOXYTb CTOCYBATHCS, HAIIPUKIIAJ, CTyKOOBOTO CTaHOBUILA, (axy
(Jtikap), xapaxkTepy MeBHOT AisUTBHOCTI (ITiAPUEMETID), POIUHHUX CTOCYHKIB
(MaTu HOBOHAPOKEHOI TUTHHH) TOIIIO.

VY 6inpIIOCT] BUMAIKIB O3HAKU CIHENIalbHOTO Cy0’€KTa MpsAMO 3a3Ha-
yeHo B 3akoHi. Tak, y ¢T. 375 KK npsiMo BcTaHOBJICHO, 1110 CIEIiaIbHUM
Cy0’€KTOM IIHOTO 3JIOYUHY € CYIIS, SIKH TTOCTaHOBHB 3aBiJJOMO HETIPaBO-
CYIHMI BUPOK, PIllICHHS, yXBaly a00 TIOCTaHOBY.

B iHmmx ke BUNaikax xo4a B CaMOMY 3aKOHI TIPSIMO 1 He Ha3BaHO CIie-
HiakHOTO Cy0’€KTa, ajie caM 3JI0YMH BUMarae Horo HasBHICTb. Tak, y cT. 371
KK npsmMo He 3a3HaueHO, XTO MOXKe OyTH Cy0’ €KTOM 3aBiJOMO HE3aKOHHO-
O 3aTpUMaHHs, IIPUBOJLY, apeiTy abo TpuMaHHs i BapToro. OnHak ove-
BHJTHO, IO I1i 37I0YMHU MOXYTh OyTH BYMHEHI TiTBKH MPaIiBHUKaMH MPaBO-
OXOPOHHUX OPTaHiB, IO HAJJICHI IPABOM 3aCTOCOBYBAaTH 3aTPUMAaHHS,
MpUBiJ, apemt abo TPUMaHHS i/l BApTOIO.
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11 gepBHs 2009 p. 3akoHoM Ykpainu «IIpo BHECEHHS 3MiH 10 JESIKMX
3aKOHOJIaBYMX aKTiB YKpaiHU IM0J0 BiJIOBIJaJbHOCTI 3a KOPYIIIiiHI
npaBonopyeHHs»!' crartio 1 8 KK Oyro gonoBHeHo yactiuHaMu 3 Ta 4, y TKUX
HABOJUTHCS MIOHATTS CTY’KO00BOi 0COOM SIK CHEIiaIbHOTO CY0’ €KTY IILJIOTO
psny 3no4uHiB. BignosigHo g0 4.3 ¢1.18 KK ciny:x0oBumMu € ocodu, siki
MOCTIHHO, TUMYAaCcOBO YH 32 CIIEL[iaJIbHUM [OBHOBa)KEHHSIM 3A1HCHIOIOThH
(yHKLIT IpeICTaBHUKIB BJa 1 Y1 MICIIEBOTO CAMOBPSIIyBaHHs, Ha MiANpPHU-
€MCTBaX, B yCTAaHOBAX UM OpraHi3aiisx He3aJIe)kHO Bix GopMu BIACHOCTI
MTOCaJH, TIOB’s13aHi 3 BUKOHAHHSIM OpraHi3alliiHO-pO3NOPAIIAX YU a/IMi-
HICTPaTUBHO-TOCHOAAPCHKUX (QyHKLIH a00 BUKOHYIOTH Taki pyHKUIT 3a
CHelialbHUM TTOBHOBKEHHSM, SIKUM 0C00a HaINSEThCS TTOBHOBAKHUM
OpPraHoM JAEp>KaBHOI BJIaJM, MiCLIEBOTO CaMOBPSAYBaHHS, LEHTPAaJIbHIM
OPraHoM AEp>KaBHOTO YIPaBJiHHS i3 ClIelialbHIM CTaTyCOM, TOBHOBaKHUM
OpPraHOM YU OBHOBAKHOIO CITY’KOOBOIO 0COOOI0 T/IMPUEMCTBA, YCTAaHOBH,
oprasizariii, CytoM ab0 3aKOHOM.

UYacruna 4 c1.18 KK 1o crnieriiaibHux ¢y0’€KTiB BIIHOCUTB MTOCAI0OBUX
0Ci0 inozemuux oepoicas, siki: 1) 001MMarOTh MOCAH B 3aKOHOIAaBUOMY, BU-
KOHaBYOMY, aJIMiHICTpaTUBHOMY a00 CyJJOBOMY OpraHi iHO3eMHO1 Aep)KaBu;
2) Oyab-SIKHX 1HIIKX 0Ci0, SIKi 3IHCHIOWTE (hyHKYIT Oepoicasu Ost iIHO3eMHOT
Oepaicasu, 30KpeMa, JUTsL ISp)KaBHOTO OpraHy abo JIEpKaBHOTO IMiANPHEM-
cTBa; 3)1ocazoBi 0codM MIXKHAPOJAHHUX OpraHizalliii (paiiBHUKH MiXKHa-
poaHoi opraHizauii yM iHIII 0cOOM, YIIOBHOBa)KEH] TAaKOIO OpraHi3aii€eio
JUSITH Bi 11 iMEHI).

AHaNI3YI09H TIOHATTS CHemiallbHOTO cy0’€KTa, CIIiJ] ypaXxoByBaTH, 110
B 4. 2 cT. 18 KK HaBejieHO muille 3araibHe MOHSITTS CIIeIiadbHOTro Cy0’eKTa
3nounny. Toxi sik y Hopmax OcobnuBoi yactunu KK 3 ypaxyBaHHsIM crie-
nndiku 06’ekTa Ta 00’ €KTUBHOI CTOPOHHU MEBHUX CKJIA/iB 3JI0YMHIB TIO-
HSITTS CHELIaNbHOTO CY0’ €KTa 3HAXOJUTH CBOIO MOJAIIBITY KOHKPETH3ALIIIO.
Tak, sxigo B yactuHax 3 Ta 4 ¢1.18 KK nojgano 3arajibHe HOHATTS TaKOTO
CHemniaTbHOTO cy0’€KTa, SIK CIIy)00Ba 0coda, To B po3fini VII-A OcobnuBoi
yactuan KK BCTaHOBIIOETHCS BiAMOBINANBHICTD 32 3JI0YMHHU, CYO €KTaMU
SIKHX MOXKYTb OYTH JIMIIIE CITY>)KOOBI 0COOHM FOPUIMYHUX OCI0 TPUBATHOTO
mpasa (crarti 235!, 2352, 235*KK), a B pozaini XVII — ciy00Bi ocodu
OPUINYHUX 0¢i0 mybmiunoro mpasa (ctarti 364, 365, 368, 368! KK).

Haifuacrinie o3HaKH crierialisHOTro cy0’€KTa 3aKOHO/IaBEIb BKA3y€ MPH
OIHCY OCHOBHOTO CKiay 310unHy. Tak, y 4. 1 ct. 114 KK nepenbaueno,
o cy0’€KTOM IUMUTYHCTBAa MOKe OyTH TiNBKHM iHO3eMelb 4u ocoda 0e3

! BeoauThes B ifo 3 1 ciunst 2010 p.
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IPOMAJITHCTBA, a B CT. 117 mpsMo BKa3yeThCs, IO BiNOBIAIBHICTD 32 Ji-
TOBOMBCTBO HECE TIIBKH MaTip HOBOHAPOIKEHOT JIUTHHH.

[IpoTe HEPiAKUMU € BUTIAIKH, KO O3HAKHU CIIEIiaIhbHOTO Cy0’€KTa
BUKOPHCTOBYIOTHCS 3aKOHOAABLIEM 1 IPW BU3HAYCHHI KBami(Dikyrouux (0co-
OnuBo KBaTi(ikyrounx) ckiIaaiB 3mounHiB. Tak, y 4. 2 ¢r. 387 KK sk kBa-
Ti(hiKyr0dy 03HaKy PO3TOJIOIICHHS JAHUX JTOCYJIOBOTO CJiicTBa abo Ji3Ha-
HHS rTepe10a4yeH0 BANHEHHS LHOTO 3JI0YMHY CYAJEI0, IPOKYPOPOM, CITIAUHM,
MpaIiBHUKOM OpTraHy JAi3HaHHS Ta OMEPaTHBHO-PO3LIYKOBOTO OPTaHy.

TakuM 9WHOM, O3HAKH CIIEHIAILHOTO CY0’€KTa MEBHOIO MipOIO € 00-
MedHCYB8ANbHUMU, OCKIIBKY BOHU BU3HAYAIOTh, 110 TOH YM 1HIIMN 3I0YUH
MOYKe BYMHUTH He Oy/b-sIKa, a TIIbKH Ta 0co0a, sika Mae Taki o3Haku. Tomy
1HTI 0CO0W, TII0 HE MAIOTh ITUX O3HAK, HE MOXYTh HECTH Bi/IMOBIAABEHICTh
32 KOHKPETHUM KPHMIHAJIBHUM 3aKOHOM, y SIKOMY IepeI0aueHuii crielti-
anbHUi cy0’ekT. Tak, sIKIO B JITOBOMBCTBI pa3oM 3 MaTip 0 HOBOHAPO-
JOKEHOI TUTUHU Opajiy ydacTh U iHII 0coOW, BOHU HECYTh BiJIIOBiIaIIb-
HicTh He 3a ¢T. 117 KK, a3a ct. 115 (32 npocrte 4u HaBiTh KBali(ikoBaHe
BOMBCTBO).

§ 2. IloHATTH HEOCYTHOCTI Ta I KpUTepil

1. [ToHSITTS HEOCYTHOCTI € TTOXITHUM BiJ] IOHSATTSI OCYTHOCTI, OCKiJIbKH
BOHO € Horo antunoaoMm. Ocoba, sika nepedyBae B cTaHi HEOCYJHOCTI,
HE Tiuiarae KpuMiHaJIbHINA BiJIMOBITATBFHOCTI 1 TOKapaHHIO 332 BUMHEHE
CYCHIJIBHO HeOe3MeUHe AiSIHHS, OCKUIBKHA BOHA HE € CY0 €KTOM 3JI0UHHY.

VY 1. 2 ct. 19 KK HaBenmeHo 3akoHOMaBYC BU3HAYCHHS MTOHSATTS HEOCY/I-
HOCTI, 3 SIKOTO BUTUIHBAE, [0 HEOCYOHOIO BUSHAEMbCS MAKa 0coda, KA nio
4aC YYUHEHHs CYCRLIbHO Hebe3neuHo2o0 Jisauns, nepeddauenozo KK, ne moe-
aa ycgioomaiosamu c8oi 0ii (be30isnbHicmy) abo Kepysamu HUMU BHACTIOOK
XPOHIUHO20 NCUXIYHO2O0 3AXBOPIOBAHHS, MUMUACOBO20 PO3NANY NCUXTUHOT
OisIbHOCMI, HeOOYMCmea abo THUL020 XBOPOOIUBO20 CIMAHY NCUXIKUL.

L1i moyio’KeHHsI 3aKOHY, B SIKMX OIMKMCAHO MOHSATTS HEOCYIHOCTI, IIPHIi-
HATO HAa3UBATH (hopm)noro HeocyorHocmi. llpudomy 1o i€l popmMymu BKITFO-
YEHO SIK MEJMYHI, TaK 1 IOpUANYHI 03HAKU (KpUTepii). Y Hayll KpUMiHATb-
HOTO IpaBa Taka popmyJia IMCHYETbCS amiuianoro HOPMYIIOK HEOCYIHOCTI.
[oemuasmm B miid popMysri MeTU4HI Ta FOPUANIHI O3HAKH, 3aKOHO/IaBeIlb
TUM CaMUM OOMEKUB IMOHATTS HEOCYIHOCT] YITKUMH, TOYHO BU3HAUCHUMHU
3aKOHOM paMKaMH. 3aKpiIlJICHI B 3aKOHI 03HAKH € OJJHAKOBO 000B’I3KOBUMU
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SIK JUIsL eKCIIEPTiB, TaK i AJisl FOPUCTIB MPU BUPILICHH]I MUTAHHS PO He-
OCY/IHICTh KOHKPETHOI OCOOH.

3 tekcty cT. 19 KK BrHO, 10 HEOCYIHICTh (SIK, 10 pedi, i OCYIHICTb)
BU3HAYAETHCS TUTBKU CTOCOBHO Yacy BUMHEHHS 0COOOI0 CyCIHiJIbHO Hebe3-
MEYHOTO JISIHHS 1 TUTBKHU Y 3B’SI3KY 3 HUM. HerpumycTumo 3a MexaMu Tako-
TO JIiSTHHS TIOPYIITYBaTH MTUTAHHS ITPO HEOCYIAHICTH a00 OCYIHICTH 0CO0H.

2. Sk yxe BigzHauanocs, y KK moHATTS HeoCynHOCTI pO3KPUBAETHCS
3a JIOIIOMOTOI0 JIBOX KPUTEPIiB: MEAMUHOTO (010JI0TTYHOI0) Ta IOPUIUYHO-
r0 (TICUXOJIOTIYHOTO).

Meouunuii kpumepiti OKPECIIOE BCI MOXKJIMBI IICUXIYHI 3aXBOPIOBAHHS,
1110 ICTOTHO BIUIMBAIOTH HA CBIAOMICTD 1 BOJIIO JroAuHU. Y 4. 2 cr. 19 KK
BH/IIJICHO YOTHPH BUIH IICUXIYHUX XBOPOO: a) XpOHIYHE TICHXIYHE 3aXBO-
proBaHHS; 0) TUMYAaCOBHH PO3JIaJ MCUXIYHOT AISUTBHOCTI; B) HEIOYMCTBO;
I') 1HIIUI XBOPOOIMBUHN CTaH MCUXIKH.

XpOHIYHE NCUXIYHE 3aXBOPIOBAHHS — JOCHUTH IOIIUPEHUI BUA 3aXBO-
proBaHHs NcUXikK. /10 TaKMX 3aXBOPIOBaHb BITHOCATH IIU30(PEHIt0, erijier-
Cif0, TapaHolo, MPOTPECUBHUN Mapaivy, MaHiakaJIbHO-CITPECUBHUI NICHX03
Ta iH. YC1 BOHH MarOTh POTPECYIOUNH, BYKKOBHJIIKOBHHI Y1 B3araji HEBH-
JIKOBHHUH XapakTep, Xo4a i MpU HAX MOXKJIMBI TaK 3BaHi CBITJII IPOMIKKH.

TuM9acoBUM PO3IIATOM MCUXIYHOT AISUTLHOCTI BUBHAETHCS TOCTPE, KO-
pOTKOYaCHE TICHXiYHE 3aXBOPIOBAHHS, 110 Tiepedirae y BUMIISAII MPUCTYIIIB.
Bono BuHMKa€E panToBo (HaiyacTile BHACIIIOK TSHKKHX AYILIEBHHX TPaBM)
1 3a CHIPUSTIMBUX OOCTABUH PAITOBO NPUIHHSETHCS. J|0 TAKUX 3aXBOPIO-
BaHb HAJIeXKaTh Pi3HOTO POy MATOJIOTiIuHI a(heKTH, aIKOTOIBHI ICUX03H,
Oina rapsiuka Ta iH.

HenoymctBo (omirodpenist) — HaWOUIBII TSDKKE MICUXIYHE 3aXBOPIO-
BaHHS (TICUXIYHE KaMITBO). BOHO € MOCTItHUM, PUPOHKEHUM BUIOM
MOPYIICHHSI TICUXIKH, U0 ypakae po3yMOBi 3410HOCTI JrOAMHU. MOXKIUBI
Tpu GOPMHU HEJIOYMCTBA: 1110Tis (HAUTITMOIHIA CTYTIiHb PO3YMOBOTO HEJI0-
PO3BUTKY), IMOCTIMIIBHICTE (MEHI TTHOOKHIT), Ae01MbHICTh (Halera
¢dopma). Takum 4UHOM, MiXk COOOIO 111 3aXBOPIOBAHHS Pi3HATHCS PI3HUM
CTyNEHEM TSKKOCTI YpayKeHHsI TICHXIKH.

[Tix iHIIIM XBOPOOIMBUM CTAHOM TICHXIKH PO3YMIIOTH TaKi XBOPOOIH-
Bl pO3JIagu MCHXIKH, 10 HE OXOIUIIOIOTHCS paHille Ha3BaHUMH TPbOMa
BHJIaMH [ICUXIYHUX 3aXBOPIOBaHb. CIO/IM BIJIHOCATH BaXKKi OPMH TICHXaC-
TEHil, BUIIa aOCTUHEHIII] TPH HApKOMaHii (HAPKOTUYHE TOJOyBaHHS)
Ta iH. Lle He mcuxiyHi 3aXBOPIOBaHHS B YUCTOMY BUIIISAIL, ajie 3a CBOIMHU
MCUXONATHYHUMH TIOPYIICHHSIMH BOHH OJTU3bKI JI0 HUX.
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J1Jis HasIBHOCTI METUYHOTO KPUTEPI0 HEOCYTHOCTI JOCTATHBO BCTAHO-
BHUTH, 110 HA YaC YYMHEHHS CYCIUTFHO HEOE3MeUHOTo AisTHHS 0c00a CTpax-
naa xo4da O Ha OITHE 13 TIepeiueHIX 3aXBOPIOBaHb.

[HII1 MOXKJIMBI ICUX1YHI CTaHH, I110 HEFaTUBHO BIIMBAIOTH HA ITOBEIIH-
Ky 0co0u, Hanpukia, (izionoriyHuil ad)exT, He BUKIIOUAIOTh OCYIHOCTI.
VY neBHHX BHITaKaX BOHH MOXYTh PO3IIISIIATHCS JIUIIE SIK 00CTaBUHHU, 10
IOM’ SIKIITYFOTh BiJIIOBIIaIbHICTD (HAPUKIIA/l, CTAH CUJIBHOTO JTyIIEBHOTO
XBIJIIOBaHHS TIPU yMHCHOMY BOMBCTBI — cT. 116 KK).

BcranoBneHHSI METUYHOTO KPUTEPIFO ITIe HE JIA€ IMiJICTaB ISl BHCHOBKY
PO HEOCY/IHICTh 0COOU Ha Yac YYMHEHHSI CYCITUTLHO HEOE3IEUHOTO JisTHHS,
nepeadadeHoro KpuMiHaIbHAM 3aKOHOM. HasiBHICTh MEANYHOTO KPUTEPIIO
€ JIMIIIE TTiFICTaBOIO JIJIsl BCTAHOBJICHHS KPUTEPII0 FOPUAMIHOTO, SIKHIA OCTa-
TOYHO BH3HAYA€ CTaH HEOCYIHOCTI.

3. FOpuouunuii xpumepiti HEOCYITHOCTI BUPAXKAETHCSI B HE3JaTHOCTI
0COOW TIi/T 9ac BYMHEHHS CYCITITPHO HEOE3IEYHOTO MisTHHS YCBIIOMITIOBATH
cBOI Aii (0e3isuIbHICTh) 200 KepyBaTH HUMU CaMe BHACHIJIOK HasBHOCTI
TICUXIYHOTO 3aXBOPIOBAHHS, TOOTO KPUTEPIIO MEAMIHOTO.

VY 4. 2 cr. 19 KK ropuanaanii Kputepiit HEOCYIHOCTI BUPAXKESHO JIBOMA
o3Hakamu: 1) inmenexmyanbHoo — ocoda He MOTJIa YCBiIOMIIFOBATH CBOT
Jii (0e3aisuIbHICTD); 2) 601606010 — 0C00a HE MOIIa KepyBaTH CBOIMHU JIi-
ssmi. [1i «cBOIMU TistMU» TyT po3yMi€Thcs He Oy/Ib-sKa IMOBeliHKa IICUXid-
HO XBOPOTO, a TUIBKHU Ti HOTO CyCHUIBHO HeOe3mneuHi Aii (0e3MisIbHICTD),
1o repeadadeHi meBHor crarteio KK.

Iumenexmyanvruil Kpumepiil HEOCYITHOCTI HacamIIepe]] O3HaJae, 1o
ocoba He po3yMie ¢pakmuunoi cmopoHu, TOOTO HE PO3yMi€ AIMCHOTO 3Mic-
Ty CBOE€1 MOBE/IIHKH (HE PO3YyMI€, 110 BYNHSE BOUBCTBO, ITiANAIIIOE OYTHHOK
TOII0), & TOMY HE MOXKE PO3YyMITH 1 HOTO cycminbHy Hebe3meuHicTh. Tak,
JYIIEBHOXBOPA MATH I1iJ] Yac KyMaHHs CBOET MAJIONIITHHOI IUTHHY BBOJIUIIA
iif y TIJIO 3BUYAlHI IIBSHHI TOJIKH, TaJat0dH, 1110 TAKUM 3aC000M BOHA BH-
JKye 11 Bif TSOKKOT HEyTH. Y KIHIIEBOMY pe3yiIbTari Iie IPHU3BesIo 10 CMep-
Ti JJUTHUHY, a B ii TiTI OyJI0 BUSBICHO TIOHA] COPOK TOJIOK.

[HTeNneKTyanbHa O3HAKa TAKOXK O3HAYaE, IO 0co0a He 3/1aTHA PO3YMITH
cycninvbHo Hebe3neurull xapakmep CBOIX M. Y MEesKUX BHUITAAKAX 1€ He BH-
KJIIOYa€e TOTO, 110 0c00a MpU OMY PO3yMi€ (PaKTUUHY CTOPOHY CBO€T MO-
BelliHKU. Tak, XBOpHH, SIKUH CTpakaae Ha omiropeHito, i aiB y BedipHii
Yac capaii cycifa Ay Toro, o0 OCBITUTH BYIHITIO, JIE€ BECENIACT MOJIOb.
TyT BiH po3yMiB (hakTHYHY CTOPOHY CBOIX AiH, ONHAK YHACIIIOK MCHXi4HOTO
3aXBOPIOBAHHS HE YCBIJIOMJIFOBAB iX CYCIIIbHOI HEOC3IIEUHOCTI.
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Bonvosuil kpumepiti HEOCYIHOCTI CBITYHUTH PO TAKUH CTYMiHb PYHHY-
BaHHSI TICHXIYHOIO XBOPOOOIO 680160801 Cqhepu MOOUHU, U0 BOHA He MOdice
Kepysamu ceoimu Oismu (0e30isnbHicmIo).

Binomo, 1110 BosikoBa cdepa JIFOAUHU 3aBKAM OPTaHiqHO OB’ si3aHa 31
cheporo cBimomocTi. Tomy B yCiX BHITaIKax, KOJIX 0coOa HE YCBITOMITIOE
cBofi fii (0e3misITBHICTD ), BOHA HE MOXKeE 1 KepyBaTi HUMHU. OJTHAK MOXKITHBI
CHTYyaIlil, KoJIi 0co0a ycBiIOMITIOE (PaKTHYHY CTOPOHY CBOTO JisSIHHSI, MOXKE
YCBIZIOMITIOBATH CyCIiJIbHY HEOe3MeuHICTh CBOIX il Ta iX HAaCIHiAKiB, aje
HE MOXKE KepyBaTH CBOEIO MOBEAIHKO0. Takuil cTaH ciocTepiraerbes y mi-
pOMaHiB, KJIeNTOMaHiB, HAPKOMaHIB y cTaHi abcTuHeHLil Ta iH. Taki XxBopi
MOKYTh I[IJIKOM 30€piratu 31aTHICTh YCBIJOMITFOBATH (PAKTHUYHY CTOPOHY
BYMHIOBAHWX HHUMH JIi#l 1 HABITh PO3YMITH iX CYCIIJIbHY HEOE3IeUHICTh,
MIPOTE BOHM BTPAvalOTh 3[aTHICTh KepyBaTH cBOiMU BuMHKamH. [lipomaH,
HANPHUKIIA, T1J1 9ac Mimany )KUTI0BOTO OYyIUHKY po3yMie GakTHIHY CTO-
POHY CBO€1 IOBE/IIHKH, MTPABHIILHO OIHIOE CYCHIbHY HEOE3MEeUHICTh Ii-
SIHHSI 1 TOTO HACIIiIKIB, OJTHAK BiH HE MOXKE KepYBaTH CBOIMH AisiMu. Takox
HE MOXKE yTpUMaTH ceOe 1 KJIenToOMaH, KOJIM Tpaluiacs Haroja, Bij CIo-
KyCH BUMHHUTH KPAADKKy 4y>KOro MaifHa.

Buznadeni 0coOIMBOCTI iHTENEKTYaIbHOI 1 BOIBOBOT O3HAK 1 3yMOBHIIH
Te, 110 B KpuMiHanbHOMY 3akoHi (4. 2 c¢T. 19 KK) BoHu po3zzineni cnomyd-
HUKOM «a00». TUM caMuM 3aKOHOAABELb HE TUIBKHU MiJKPECINB IX BiIHOC-
HY CaMOCTIHHICTb, a i, TONOBHE, 3aKPiNKB IX piBHE 3HAUCHHS MPH BH3HA-
YEHHI TIOHSITTS HEOCYTHOCTI.

OTxe, IOPUIUYHUN KPUTEPIM MICTUTh O3HAKH, 1110 BU3HAYAIOTD MAMNC-
Kicmb 3ax60pi06anis, TIMOUHY YpaKeHHsI TICUXIKH, CTYiHb BIUTUBY IICH-
XI9HOTO 3aXBOPIOBAHHS HA 3[IaTHICTh YCBITOMITIOBATH XapaKTep YIMHIOBA-
HOTO JisTHHSI, HOTO HACHiJIKU 1 KePyBaTl CBOIMM BUYMHKAMU. Y IIbOMY BH-
SIBIISIETHCS HEPO3PUBHUH 3B’ 30K MEAUYHOTO Ta IOPUIUYHOTO KPUTEPIiB,
10 i 3yMOBHIIO HEOOXiHICTh 3akpinuTH y 4. 2 ¢T. 19 KK amiwany dpopmy-
JIy HEOCYTHOCTI.

V niteparypi 3a3Ha4anocs, Mo IOPUIMYHAN KPUTEPild HEOCYTHOCTI BifIi-
rpa€ ABOSKY poJib: 1) BU3HAUYAE CIIPaBKHIN 3MICT HEOCYTHOCTI, OCKUTEKH
TLTBKY BiH J03BOJIsIE BU3HAYMTH, YU YCBIOMITIOBajIa 0c00a ITif] Yac BAMHEH-
Hs1 CYCIUTAHO HEOE3MEYHOTO JIisTHHS CBOI JIi1 (0e3IisUTbHICTE) 1 UM MOIIa BOHA
B IIeld MOMEHT KepyBaTH HUMH; 2) BCTAHOBIIIOE MEXI A1l MEIUUHIX KPUTEPi-
B 1 THM CAaMUM BHU3HAYAE MEIKY MiXK OCYITHICTIO Ta HEOCY/THICTIO! .

! Baxxanos, M. W. Yronosroe npaBo Ykpaussl: O6mmas yacts / M. U. Baxanos. —
C. 44.
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Takum ynHOM, 0C00a MOKE OyTH BU3HAHA HEOCYIHOFO TITLKHU TOJI1, KOJIU
BCTaHOBJICHO 0OHY 13 03HAK IOPUAMYHOTO KPUTEPIIO HA MiAcTaBi xo4a 6 00-
i€l 3 03HAK KPUTEPII0 MEITUIHOTO.

4. BianoBiaHO 10 MpsiMOT BKA3iBKK 3aKOHY 0c00a, BU3HAHA HEOCYTHOIO,
HE TiJIATae KpUMIiHAIBHIN BiIMOBIAATFHOCTI HE3AIEKHO B TSIKKOCTI
BUYMHEHOTO HEI0 CYCIUIBHO Hebe3neuHoro missaas. /1o Takoi ocoOu Ha Imi-
ctasi 4. 3 cT. 19 KK MoxxyTh OyTH 3aCTOCOBaHI TPUMYCOBI 3aXOIH MEIAY-
HOTO Xapaktepy, nepeadadeni y ct. 94 KK. Taki 3axomu He € KpIMiHAJIbHAM
MTOKapaHHIM, OJJHAK Ha BiIMiHY BiJ] 3BHUAHOTO IICHX1aTPHYHOTO JIIKyBaH-
HS € IPUMYCOBUMH 1 CIIPSIMOBaHI 5K Ha JIIKyBaHHS XBOPOTO, TaK i HA OXO-
POHY CYCIIUJIBCTBA 1 JIep’KaBU BiJ MOXJIMBOTO TTOBTOPEHHS HUM HOBUX
CYCITBHO HEOC3EUHUX JIisTHb.

5. Sk yrxe 3a3Ha4anoCs], HEOCYIHICTh 0COOH XapaKTepu3ye il MCUXIYHUI
CTaH HA 4aC YYUHEHHsL CYCRIIbHO HeDe3neyHo20 OisHHS, nepeddaueHo2o
KPUMIHATbHUM 3AKOHOM.

OnHak Ha MPaKTUI TPATUISIOTHCS BUTMIAIKU, KOJIW 0C00a ITif] 4ac y4u-
HEHHSI 3JI0YMHY 0YJ1a OCYIHOIO, aJle niCas 1020 GUUHEHHSI 00 NOCHIAHOGIEH-
HS 8UPOKY 3aXBOPITIa HA TICUXIYHY XBOPOOY, 10 1T030aBIsiE 11 MOKITHMBOCTI
YCBIIOMITIOBATH CBOi i a00 KepyBaTH HUMH. 3aCTOCYBAaHHS TTOKapaHHS 10
TaKoi 0COOH, MO-TIepIIe, CyIepednio O MPUHNIUITY TYMaHi3MYy, a o-/IpyTe,
He MOIJI0 0 3a0e31eUnTH TOCATHEHHS METH MTOKapaHHs.

UYacruna 3 c1. 19 KK came i nependadae Taky cutyariro. Y Hiil mpsmo
CKa3aHo, M0 He ITiUIArae MoKapaHHIO 0c00a, sIKa BYNHWIIA 3JI0YMH B CTaHI
OCYIHOCTI, aJie 10 ITOCTaHOBJICHHS BUPOKY 3aXBOpiJia HA MICUXIYHY XBOPO-
Oy, 1110 T1030aBJIsie i MOXKIIUBOCTI YCBIIOMITFOBAaTH CBOT il (O€3/isIbHICTB)
a00 KepyBaTH HUMHU.

BinmnosinHo /10 3aK0HY 10 Takoi 0COOH 32 PILICHHSIM Cy1y MOXYTb OyTH
3aCTOCOBaHI IPUMYCOBI 3aXO[M MEIUIHOTO XaPAKTEPY, & NICIs1 OOYHCAHHS
Taka ocoba (Ha BiIMiHY BiJl 0CO0H, BU3HAHOI HEOCYIHOIO) MOXKE i IJIsTaTH
MTOKapaHHIO Ha 3arajbHUX 3acanax (4. 4 cT. 95 KK).

§ 3. O0mexkeHa oCcynHICTD

Crarrsa 20 KK nepenbauae, mio mijsarae KpuMiHaIbHINA BiIOBIAab-
HOCTI 0c00a, BU3HAHA CYJIOM 0OMENCEHO OCYOHOI0, MOOmMo maka, aKka nio
4ac YYUHEHHs 310YUHY, Yepe3 HAAGHUL Y Hel NCUXiyHuil po3nao, He byna
30amHa NOBHOI Mipoto yceioomarosamu ceoi 0ii (be30isnvHicmy) ma (abo)
Kepysamu HUMU.
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Buxopsuu 31 3MicTy 3aKOoHY, MO>KHA 3pOOUTH TakKi BACHOBKH: 1) oOme-
JKeHa OCYIHICTH TOB’s3aHa 3 HASBHICTIO ¥ Cy0’€KTa MEBHOTO MCUXIYHOTO
po3Iaiy, ICUXIiYHOT aHOMaTi{; 2) YHACIJOK TaKOTO TICUXI9HOTO CTaHy 0CO-
0a e no6HOo0 Miporo 31aTHA YCBINOMITIOBaTH (DaKTHYHI O3HAKH 1 CYCHIJIbHY
HeOe3MEeUHICTh YUMHEHOT0 AistHHA. OIHAK Ha BIJIMIHY BiJl HEOCYIHOT 0cO0U
B 00MeXeHO OCY/IHOT 0cOOM 3aTHICTh YCBITOMITIOBATH CBOT Jii (0€3/isTh-
HicTb) Ta (a00) KepyBaTH HUMH IOBHICTIO He BUKIIOUAEMbCsL; 3) OOMEXKeHa
OCY/JHICTh HE BUKIIFOYAE OCYIHOCTI K 00OB’A3KOBOT O3HAKH Cy0’ €KTa,
a OT)Ke, He BUKITIOYA€ 1 KpUMiHAJIBHY BiIIOBIJAbHICT 32 BUNHEHE.

3uauenna obmesicenoi ocyOHoCcmi NONAAE 8 MOMY, WO B0HA 6PAXOGY-
€MbCsL CYOOM NPU NPUSHAYEHHT NOKAPAHHAL | € NIOCMABOI0 0I5 3ACTOCYBAH-
HSL NPUMYCOBUX 3AX00168 MEOUUHO20 Xapakmepy.

§ 4. BixnoBinaabHicTh 32 37104MHH,
BYMHEHI Y CTaHi CII’AHIHHA

1. IIuauTBoO, HApKOMaHis, TOKCUKOMAaHisl € TUM COLIaJIbHUM 3JI0M, 1[0
MPSMO MOB’SI3aHE 31 3MOYMHHICTIO. KpUMIHONOTIYHI HOCTIKEHHS TIOKa3y-
IOTh, IO TIiJ] BIUTHBOM MUSAIITBA BUMHAIOTECS 40—45 yCiX 37104HHIB, a TaKi
TSKKI 37I0YMHH, SIK YOUBCTBO, TSKKI TIIECHI YITKOMKEHHS, XyJiraHCTBO,
rpabexi Ta po3060i, B 70—-80 BUnaaKiB yUYHMHSAIOTHCS y CTaHi CIl’ IHIHHS (TaK
3BaHOTO ()i310JIOTTYHOTO CII’STHIHHS).

3BUYAlHO, CTYITIHB CII'STHIHHS MTPU BYMHEHHI 3JI0YMHIB OyBa€e pi3HUM.
Hepiako ocoOu, 110 BYMHHUIIM 3TOYMHH Y CTaHI CHIIBHOTO CI’SIHiHHS, 10-
CHJIAIOTHCA Ha TE, IO 30BCIM HE MaM ATAIOTh, K YYWHIINA 3J0YUH 1 YAM
Oynu 3yMoBieHi ix mii. JlificHO, 37TOBKUBAaHHS CIIUPTHUMH HAIIOSIMU, SIK
1 HAPKOTUYHHMMH Y 1HIIUMHU OJyPMaHIOIOUMMHU PEIOBUHAMH, 3HHKYE CaMO-
KOHTPOJIb JTIOAUHH, PO3BUBAE MOPAIbHY HECTIHKICTh, KOPUCIIMBI Ta arpe-
CUBHI MOTHUBH, 3’ SIBIIIE€THCSA HEPO30IpAUBICTH B 00paHHI 3ac00iB I 10-
CSITHEHHSI PI3HUX aHTUCOLIANbHUX LiJiel. MO30K JTIOOUHH, OTPYEHHN Ha-
3BAaHUMH PEUOBHHAMHM, 3aBXK/IM J]a€ HEraTUBHI 3001 y CBOT JISUIBHOCTI.

VY 3B’s13Ky 3 IIIM 1 BHHUKAE MMUTAHHS TTPO OCYIHICTh 1 HEOCYIHICT 0CO-
0w, sika BYMHWIIA 3I0YUH Y CTaHi aJIKOrOJILHOTO, HAPKOTHYHOTO YH MICHXO-
TPOITHOTO CI’SIHIHHS, 1 MPAaBOMIPHICTh MPUTATHEHHS 11 10 KPUMiHAIBHOI
BIJIITOBITAJIBHOCTI.

2. Y cr. 21 KK e nutanHs BupilieHe JocuTh BupasHo: «Ocoba, sika
BYMHUJIA 3JI0YMH y CTaHi CIT’SIHIHHS BHACIIJIOK BXXHBaHHS aJIKOTOJIIO0, Hap-
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KOTHYHHX 3ac00iB a00 1HIIMX OAYPMAaHIOIOUMX PEYOBUH, MiUIATa€ KPHMi-
HaJIbHIN BiINOBINAIbHOCTI». TaKUM YMHOM, 32 3araJIbHUM [IPABUIIOM, CIIAH
CNAHIHHA HE3ANeHCHO 810 1020 CMYNeHs He GUKIIUAE KPUMIHALLHOL 8i0-
nogioansrocmi. Taka MO3ULIs 3aKOHY Ma€ IPUHIUIIOBO BayKJINBE 3HAYCHHS
JUTS PO ITAKTUKH 1 IOTIEPEKCHHS 3JI04HHIB, 1110 BUUHSIOTHCS Y CTaH1
CII’SIHIHHS.

[NosicHIOETBCSI 1Ie TUM, 1110 TIPU 3BUYaiiHOMY (i3i0N0riYHOMY CII’STHIHHI
BiJICYTHI MEIMYHUN KPUTEPii — NICUXIUHE 3aXBOPIOBAHHSI, & TOMY HEMAE
TiZICTaBy [T BU3HAHHS 0co0m HeocyHoto. [Ipu ¢izionoriuHomy cir’ sHiHHI
HE HACTAIOTh Ti ICTOTHI 3MiHHM Y IICUXIYHOMY CTaHi 0COOH, SIKi XapaKkTepHi
JUISL TICUXIYHOTO 3aXxBOproBaHHs. HeoOXiqHO BpaxoByBaTH i Te, IO TaKi
0COo0U cami i 3a 81aCHOI0 80/1et0 TIOBOAATH ce0e 70 CTaHy CIT THiHHS, 100pe
PO3yMilOUYM HEraTMBHUH BIUIMB CIIMPTHUX HAIOiB, HAPKOTHKIB a00 1HIIMX
OJlypMaHIOIOUMX PEYOBUH Ha CBOIO MOBEJIHKY. BOHU yCBIIOMITIOIOTH Xa-
paxTep X MOKIJINBOI HEraTUBHOT NOBEAIHKY B PE3y/IbTaTi CTaHy CI’SIHIHHS,
nepeadavyaoTh CycHiibHO Hebe3neuHi Hachiaky. [IpakTuka cBiT4UTh Ipo
Te, 10 HaBITh Y CTaHi MHOOKOro (i3i0JI0T1YHOTO CIl’IHIHHS 0co0a He BTpa-
Yae MOBHOIO MIPOIO 3[aTHOCTI YCBiIOMIIFOBAaTH XapaKTep YUNHIOBAHUX HEIO
Iiif 1 KepyBaTy HUMH. [HINWH MiAXiA 10 BUPIMLICHHS HOTO MUTAaHHS IPU3BiB
O J10 HeOOIPYHTOBAHOI'O 3BIILHEHHS BiJl KPUMIHAJIBHOT BiIIIOBIIaIbHOCTI
Oararbox 0ci0, 1110 BYUNHMIIN TSKK1, 0COOJIMBO TSDKKI 37104MHH. Tak, HE MOXK-
Ha Oys10 O IPUTATTH 10 KPUMiHAIBHOI BIAMOBIAATBHOCTI BOJiSl aBTOTPaH-
CHOPTY, SIKUii, mepeOyBalovn y CTaHi NIHOOKOTO aJIKOTOJILHOTO CII’SIHIHHS,
CKOIB aBTOABapil0, BHACIIIOK SIKOI 3aTrMHYIH JIIOMIH.

OTxe, Ipu BYMHEHH] 3JI0YMHIB y cTaHi (i310JI0ri4HOrO CI’STHIHHS Bij-
CYTHIH HE TUIbKU MEIMYHUM, a i I0pUINIHINA KpUTepiit HeocynHOCT. Binbi
TOTO, B TAKMX BHIIAIKaX OCYJHICTb OCOOM HACTIJIbKY OYEBHIHA, 1110 HEMAE
HEOOX1THOCTI HaBiITh IPU3HAYATH CYIOBO-TICUXIaTPUUHY EKCIIEPTHU3Y.

3. OnHaK y Cy/I0Bii MPaKTHIIi, X04a 1 PiJIKO, ajie TPAIUISIIOTHCS BUIAJIKH,
KOJIM Ha TPYHTI XPOHIYHOTO aJKOTOJII3MYy BHHHUKAIOTh TSDKKI TICHXIYHI 3a-
XBOPIOBaHHS — OiJa rapsyKa, aJIKOroJIbHUH ramonrHo3 Ta id. [1ix BrmBom
TaKUX 3aXBOPIOBaHb 0c00a MOXKE BUMHHTH CYCITIJIbHO HEOE3IeUHE MisTHHS
y CTaHi, KOJIM BOHA HE YCBIJOMIIFOE CBOI [Iii (0e3MisIbHICTE) 00 HE MOXKe
KepyBaTH HUMU. Y TakuX BHIajkax Ha migcrasi 4. 2 c¢T. 19 KK ocoba Bu-
3HAETHCS HEOCY/IHOIO 1 HE MiJIsArae KpUMIHAIbHIN BIAMOBIAAIBHOCTI.

Take 3axBOproBaHHS MO)KE BUHUKHYTH HE TUTBKU Y 3TiICHUX aJIKOTOJIKIB,
asie HaBiTh 1 B THX, XTO HE CTpaX1a€ Ha ajkoroiizM. [Ipakruni Bizomi Bu-
TMaJIKK, KOJIH ITi]] BIUIMBOM PI3HUX HECTIPUSITIIMBUX 00CTaBUH — (hI3UYHOTO
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a00 MCHUXIYHOTO BUCHAXXEHHSI, HEPBOBUX MEPEBAHTaKEHb Ta 1HIINX He-
CTIPUSITIMBUAX 00CTaBWH, HABITH IPH HE3HAYHOMY BXKUBAHHI aJIKOTOJIO 200
HapKOTHKIB HACTAIOTh TaKi CepPi03HI pO3Naan NICUXIKK (TaK 3BaHE MaToJIo-
riuHe CI’sIHIHHS ), KOJIM 0co0a He YCBIZOMITIOE CBO1 il a00 HE MOXKe Kepy-
BaTy HUMU. Taki 0coOM 3 ypaxyBaHHSIM BUCHOBKIB CYJJOBO-TICHXIaTpHYHOT
EKCIIEPTU3U BU3HAIOTHCSI HEOCYIHUMH.

3 omIsiAy Ha MiJBUIICHY HEOE3MEeUHICTh 0C10, 10 BYMHSIOTH 3JI0YHHU
y cTaHi e’ siHiHHS, y 1. 13 1. 67 KK ys o6cmasuna suznaemocs oomsioncy-
104010 NPU NPUHAYEHH] NOKAPAHHA. AJle 3aJISKHO BiJl XapaKTepy BUMHEHO-
ro 3JI0YMHY CyJ Ma€ MpaBo 1 He BU3HABATH LI0 00CTABUHY OOTSKYIOUOIO
(1. 2 ct. 67 KK). Lle, Hanpukiaa, BUTIAIKH, KO BUNHCHHS 3JIOYHHY QK
HISK HE ITOB’S3aHO 31 CTAHOM CIT’SIHIHHS 200 KOJIM HEITOBHOIITHIN, SKUH
paHilie He BXHMBaB CIUPTHUX HAIOIB, i BIUIMBOM JOPOCIHX JOBIB cede
JI0 CTaHy CII’sSIHIHHS 1 B TAKOMY CTaHi BUMHHB XYJIIFAHCTBO.

B ycix Bumagkax, KoM cyA HE BU3HA€ CTaH CII'SHIHHS OOTSDKYIOYOIO
00CTaBHHOIO, BiH MOBUHEH HABECTH Yy BUPOKY MOTHBH CBOTO PillIEHHS.

KouTpoabHi 3anuTanns

XT0 MOXe OyTH Cy0’€KTOM 37104MHY?
SIki 000B’s13KOBI O3HAKH CY0’€KTa 3II0YNHY?
3 sikoTO BiKy 0c00a MOXKe OyTH BU3HAHA Cy0’€KTOM 3JIOUHHY?
[Io Take OCynHICTPH K O3HaKa cy0’ekra?
SIki ocobn MOXKyTh OyTH BU3HAHI HEOCYTHUMH?
SIke cniBBIHONIEHHSI MEIUYHOTO Ta OPUIMYHOTO KPUTEPITB
y GopMyIi HEOCYAHOCTI?
o Take oOMexeHa OCYIHICTH?
Sxi HacHimKM BU3HAHHS 0COOHM HEOCYITHOIO Ta 0OMEXEHO OCYI-
HOI0?
9. SIx y 3aKoHI BHPINTY€THCS MUTAHHS BiAOBITAIBHOCTI 0c0o0H,
KOTpa BYMHHJIA 3JIOYUH Y CTaHI I’ IHIHHSA?
10. Xto Takuii crieniaibHUl cy0’€KT 37104nHY?

A e

o

151



POSIIiJI X ————

Cy0’exkTHBHA CTOpPOHA
3JI0YMHY

§ 1. IloHATTS TAa 3HAYEHHS CY0’€KTHBHOI
CTOPOHH 3JIOYHHY

1. Cy0’exTUBHA CTOPOHA 3JI0YMHY — II€ BHYTPIIIHS CTOPOHA 3JI0YHHY,
TOOTO MCUXiYHA AISUTBHICT 0COOU, IO BiJ0Opaxae CTaBICHHS ii CB1IOMOC-
Ti 1 BOJII JIO CYyCHUILHO HEOE3MEUHOTO JIISTHHS, SIKC BOHA BUMHSE, 1 10 HOTO
HaCIIKIB. 3MiCT cy0’ €KTUBHOT CTOPOHHU CKIIAJly 3JIOUYMHY XapaKTEePU3YIOTh
TIeBHI IOPUANYHI O3HAKU: BUHA, MOTHUB Ta METa BUNHEHHS 370YMHY. BoHM
TICHO TIOB’s13aHi Mi’K CO0OF0, TIPOTE TX 3MICT 1 3HAYEHHS Y KO)KHOMY BHTIA I-
Ky BUMHCHHS 3JI0YMHY € PiI3HUMHU.

Burna ocobu — 11e 0cCHOBHa, 000B’sI3KOBa 03HAKa OY/b-SKOTO CKJIAJy
3JI0YMHY, BOHA BU3HAYa€ CaMy HasIBHICTh Cy0’ €KTHBHOI CTOPOHH 1 3HAYHOIO
Mipoto 1 3micT. BiJiIcyTHICTh BUHH BHKITIOUA€ Cy0’€KTHBHY CTOPOHY 1 TUM
caMuM ckJiaf 3imounHy. [Ipote y 6ararbox 37ounHax cyd’ €KTHBHA CTOPOHA
noTpedye BCTAHOBICHHS MOMUBY MA Memu, Wo € ii (haxkyibmamusHumu,
mobmo He 3a62%cou 0608 ’s13K06uMU 03Hakamu. BoHU MalOTh 3HAYCHHS
000B’SI3KOBUX JIUIIIC B THX BHITJ[KaX, KOJIM HAa3BaHI B TUCIIO3HUIII] 3aKOHY
sIK 000B’SI3KOB1 03HAKH KOHKPETHOTO 37104rHY. OCOOIMBOCTI JESIKMX CKIla-
JIiB 3JIOYMHIB BU3HAYAIOTH HEOOXITHICTh 3’ SICYBaHHS €MOIIiH, SKi BiIIyBae
oco0a pu BYMHEHHI CYCITHFHO HEOE3METHOTO MisTHHS. BOHM pi3HATHCS 32
CBOIM XapaKTepoM, 3MiCTOM, 9aCOM BUHUKHEHHS. BinbmiicTe i3 HUX 3Ha-
XOJIATHCS 32 MEeKaMH Cy0’€KTMBHOI CTOPOHH 3JI0YMHY, 00 30BCIiM HE BILIH-
BalOTh Ha ()OpMYBaHHS 11 03HAK (KasATTS Y BUNHEHOMY, CTpax MOKapaHHs
TOI10) 200 BIUIMB 1X HACTLIBKY MaJIMH, 110 HE MA€ iICTOTHOTO 3HAYCHHS ITPH
(hopMyBaHHI y CBIJOMOCTI 0COOM MOTHBY BUYMHEHHS 3JI0YUHY (CIIBIYTTA,
JKaicTh Tomo). OMHAaK JEeSKUM 13 HUX 3aKOH HaJa€ 3HAYCHHS O3HAKHU
Ccy0’eKTUBHOT CcTOpOHH. 30KpemMa, BiAmoBigHO 10 craTteit 116 Ta 123 KK
CTaH CUJIBHOTO JYIICBHOTO XBUJIFOBaHHS BiIirpae iCTOTHY poJsib y Ghopmy-
BaHHI MOTHUBY BUMHEHHS TaKHUX 3J0YHMHIB i TOMY BXOJHUTH JI0 3MICTY
Cy0’€KTHBHOI CTOPOHH.
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2. BcraHoBieHHS BCiX O3HAK Cy0 €KTHBHOI CTOPOHM — 3aBepIIaIbHAN
eTan y KOHCTaTallil CKJIaay 3JI0YMHY SK €UHOI MiJICTAaBH KPUMiHAIBHOT
BiMOBiAabHOCTI. ToMy 3’sICyBaHHS Cy0’€KTHBHOT CTOPOHU Ma€ BasKJINBE
3HaueHHS. [lo-nepute, 6oHa € 0008 'A3K08UM eeMeHmMOoM 0Y0b-AK020 CKIa0y
3MOYUHY, A il HAABHICMb YU BIOCYMHICNb OAE MONCIUBICHIL BIOMENCYBAMUL
310YUHHe OiAHMSA 610 He310uuHHo20. Hanpukinan, BiCyTHIH CKIaz 37104UHY,
niependadennii ct. 286 KK, npu HeBUHHOMY 3aITOisTHHI HaBITh TSHKKHAX Ha-
CIIIJIKIB, 11O CTAJMCS B PE3YJbTaTi JOPOKHBO-TPAHCIIOPTHOI MIPUroIu abo
y pa3i BAMHEHHS JIISTHHS 3 HE00epEKHOCTI, SKIO BiAMOBIAABHICTH 32 HBO-
TO B 3aKOH1 BCTAHOBJICHO JIMIIIE 32 HASIBHOCTI yMHUCITY. Biicy THICTh yMHCHOT
BHHU BUKJIIOUA€ KPUMiHAJIbHY BiJIIOBIIAIBHICTh 32 3aB1JIOMO HETPaB/IUBE
MOBiTOMJIEHHS TIpo BUuHEHHS 31mounHy (cT. 383 KK) abo 3a 3aBimomo He-
npaauBe nokazanHs (cT. 384 KK). BincyTHiCTh IEBHOTO MOTHUBY 200 METH
TaKOK MOKE BUKJTFOUATH CKJIaJ 3JIOYHNHY 1 KpEMIHAIBHY BiAIOBITABHICTb.
Hanpuknan, BiJICyTHICT KOPUCIIMBUX MOTHUBIB 200 1HIIUX 0COOMCTUX 1H-
TepeciB BUKItodae 3acrocyBanHs cT. 357 KK 3a BUKpaieHHs, IPUBIACHEH-
Hsl, BAMaraHHs JJOKYMCHTIB, IITAMIIiB, [I€YaTOK, 3aBOJIOAIHHS HUMH IILISIXOM
L1axpancTBa Y 310BKUBAHHS CIIY>KOOBUM CTaHOBHILIEM a00 1X TOIIKO/HKEH-
Hi. [lo-Opyee, cyb exmuena cmopoua iCmomHo 8NIUSAE HA KeAlipikayiro
BMOYUHIB [ OAE 3MOCY BIOMENCOBYBAMU CYMINICHI 3NOYUHU 3a CYO EKMUBHUMU
osHakamu, Hanpukiaa ymucHe BOUBCTBO (cT. 115 KK) Bing yOuBcTBa uepes
HeobepexHicThb (cT. 119 KK). [lo-mpeme, 3micm cy6’exmuenoi cmoponu
iCmMOmMHO NAUBAE HA CIYNIHb MAICKOCMI 64UHEH020 OisHHA, CTYTIHb CyC-
MUTEHOT HEOE3MEeYHOCTI 0COOH 1 THM caMUM Ha TPU3HAYCHHS TTOKapaHHS.

§ 2. [ToHATTS Ta 3HAYEHHSI BUHH

1.V ct. 62 Konctutyuii Ykpainu 3aKpirieHo BayKIMBUI PUHITAII, BiJl-
TTOBIJTHO JI0 SIKOTO KPUMiHAJIbHA BiIIOBIAAIBHICTh HACTAE TLIBKH TOJII, KOJIA
Oyze MOoBEICHO BUHY OCOOM Y BUMHEHHI 310unHYy. Lle KoHcTUTYIiitHE TT0-
noxxeHHs BriieHo B KK. Ocob6a BBa)ka€eThCsi HEBUHYBATOIO Y BUMHEHHI
37I0YHHY 1 He MOYKe OyTH TiIIaHa KpAMiHATEHOMY ITOKapaHHIO, JOKH ii BUHY
He Oyzie OBEeIeHO B 3aKOHHOMY TIOPSIIIKY 1 BCTAHOBJICHO OOBHHYBaJIbHUM
BHUpoKoM cyay (4. 2 ct. 2 KK). 3akoHo1aB4e BCTaHOBICHHS [IOTO TIOJIOKEH-
HS € BXJIMBOIO TAPAHTIEIO AO/IEPIKaHHS 3aKOHHOCTI B isITBHOCTI TPaBo-
OXOpOHHUX opraHiB i cyxy. [lonoxenns ct. 2 KK 3Haiiim cBoe nopaibiie
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3akpimnenss B cT. 23 KK, ne Bnepiue B HamomMy 3aKOHOJABCTBI HABEACHO
3arajJibHe BU3HAYCHHS ITOHATTS BUHH, 1 B cTaTTsax 24 ta 25 KK, 1o Bu3Ha-
YaroTh TIOHATTS YMHUCITy Ta HEOOEPEKHOCTI 1 Ha3UBaIOTh iX BUAW. O3HAKK
Cy0’€KTUBHOI CTOPOHU JIOKJIA IHIIIIE KOHKPETH3YIOThCS B HOpMax Ocolmu-
Boi yactuau KK. Lle cBiIUNTh MpO HENPHUITYCTUMICTh Y HAIOMY HpaBi
00’€EKTHBHOTO CTaBJICHHS 332 BUHY, TOOTO BiJIOBIAIBHOCTI 0cOOU 3a BUH-
HEHE CyCHiJIbHO HeOe3MeuHe JisTHHS 1 HOTO HACTIIKU 0e3 BCTaHOBIICHHS
BuHHU. OTKe, YMHHE 3aKOHOJABCTBO YKPAiHHU 3aKPIIuItOe GOpPMHU BUHH 1 BKa-
3y€ Ha Te, IO iX KOHKPETHHUH MPOSB MOKJIMBHIA JIUIIIE Y BANHEHHI CYCITiTh-
HO He0e3MeYHOTO issHHS. TakuM YMHOM, BUHA — 1€ HE TUTbKU 000B’s13K0Ba
O3HaKa Cy0’ €KTHBHOI CTOPOHH, a i TIepelyMoBa KpUMiHAJIBHOI BiAMIOBIAIb-
HOCTI 1 TOKapaHHS.

2. 3aranbHe TOHATTS BUHH BUPOOJICHO HAYKOH KPUMIHAILHOTO MTpaBa
i 3axpimeno B KK 2001 p. 3rigno 3i ct. 23 KK Buna — ye ncuxiune cmas-
JIeHHs1 0cobU 00 8YUHIOB8AHOT Oii uu Oe30isnbHocmi, nepedbaueroi yum Ko-
oexcom, ma it HAcioOKi8, supadicene y Gopmi YMUCTY abo HeoOEpPes’CHOCHI.
Buna six 000B’s13K0Ba 03HaKa Cy0’ €KTUBHOI CTOPOHU OY/Ib-SIKOTO CKIIQTy 3710-
YHHY HEPO3PUBHO OB’ s3aHa 3 HOTO 00’ €KTUBHIMH 03HAKaMH, i1 3MICT BiJI0-
OpakaroTh 00’ €KTHBHI O3HAKH 3JI0YMHY, IO XapaKTEepU3yIOTh HOTo 00’ €KT,
npeaMeT Ta 00’ eKTUBHY CTOpOHY. ToMy He icHy€ aOCTpakTHOI BUHH, Bijli-
PBaHOT B/l KOHKPETHOTO CYCITIJIbHO HeOe3meuHoro AistHHS. CaMe 11 TisTHHS
1 CTAHOBUTb MPEAMETHHI 3MICT BUHH, i1 MaTepiaibHe HATIOBHEHHSI.

3micm uHy — TIePIINI HAMOUTBIIT BAXKIIMBHH €JIEMEHT Y TOHATTI BUHH.
OpnHak cam 1o co01 3MICT He J]a€ TIOBHOI XapaKTePUCTUKN BUHM. [[11s 11b0TO
He0OX1IHO BUIUIUTH Ta MpoaHailyBaTH ii inmm exementu. Cepen HUX
Ba)KIIBE 3HAYCHHS Ma€ coyianbHa cymuicmy. BuHa — Kateropist colianb-
Ha. L[5 BmacTHBiCTh BUHU MPOSBISAETHCSA Y HETATUBHOMY Y1 3HEBAKITHBOMY
CTaBJICHHI 0COOM, sIKa BUYMHWIIA CYCITIIbHO HEOS3MeUHe JNisTHHSI, IO TUX iH-
TEpeciB, COIiaJIbHUX OJIar, IIHHOCTEH (CYCHUIbHUX BIJIHOCHH), 10 OXOPO-
HSIOTHCS KPUMIiHAJIBLHUM 3aKOHOM. ToMy BHHA 0COOM Y BUMHEHHI CYCITiTh-
HO HE0E3MEYHOTO JIisIHHS OIIIHIOETHCS HETaTHBHO 1 3aCY/KYETHCS ITPABOM.

BaskiuBe 3HaueHHS B IOHATTI BUHU MArOTh 1 TaKi ii eleMeHTH, sIK (op-
Ma Ta CTyNiHb BUHUA. DOpMU UHU — Ye 3A3HAYEHI 8 KPUMIHAIbHOMY 3d-
KOHI NOEOHAHHS NEGHUX O3HAK C8I00MOCTI | 801Ii 0COOU, WO BUUHSIE CYCTITb-
HO HeOe3neune Oisinus. Y TIOEAHAHHI TAKUX O3HAK 1 B1ZIOOPaXKaeThCsl TICH-
Xi4HE CTaBJIEHHS 0COOU JI0 JIiTHHS Ta HOTo HacHiIKiB. YNHHE KpUMiHATbHE
3aKOHOJABCTBO BUALISE ABi popmu BuHU — ymucen (cT. 24 KK) ta neobve-
pexcricmo (cT. 25 KK). Lle y3aranbHeHI 3aKOHOABIIEM TTOHSITTS, SIK1 JIUIIIC
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B 3arajibHUX pUCaX XapaKTePHU3yIOTh CTABJICHHS 0COOU JI0 TOTO JisIHHS, 110
BUMHSETHCS HEIO, Ta HOTO HACHIJKIB. YMHCEN Ta HEOOEPEKHICTh MatOTh CBOT
BHIIA. YMHCEN MOXe OyTH npsamum i Henpamum, a HEOOEPEKHICTh iICHY€
y BUINIAAI 3I0OYMHHOI camosnegnenocmi ta 31ouunnoi neobanrocmi. 11oza
LIMMHU KOHKPETHUMH BH/IaMU BHHA B1JICYTHSI.

Cmyninb 6unu — 3aBEpIIATbHAN €JIeMEHT NOHATTS BHHU. Lle oriHovHa,
KUJIbKICHA KaTeropis, sika 0araTo B YOMy BH3HAYA€ TSHKKICTh YYHHEHOTO
NisiHHA 1 HeOe3meyHicTh 0co0M BUHHOTO. CTYIIHD BUHN MAa€ MPAaKTHYHE
3HAYEHHS, OCKITBKH peatizallisi KpuMiHaIBHOI BiJIIIOBITAIBHOCTI 1 TpH3HA-
YEeHHS! KOHKPETHOTO TIOKapaHHst 0arato B YoMy 3aJIe)Karh BiJl TOTO, 3 IPSIMUM
Y HEMPSIMUAM YMHUCIIOM YUYHHEHO 3JI0YUH, SKMH BUJ] YMHUCIY MaB MICIe —
3a3/1aJeriap 00yMaHuil UM TaKuii, 10 BUHUK PaNTOBO, SKUI BUI HeoOe-
PEXKHOCTI IOMYCTHIIA 0C00a 1 B YOMY 1€ MPOSIBHIIOCSL.

OTrxe, BUHA 0COOM — I1€ HE TUILKKA 000B’SI3KOBA CY0’ €KTHBHA O3HAKA,
a 1 Ba)KJIMBa COIliaJIbHA KaTeTopis, 3MICT SKOT BU3HAYAIOTH K XapakTep
1 TSDKKICTB 3JI0YMHHOTO MisIHHS, TaK 1 caMa Horo HasgBHICTb K Takoro. Bimo-
MO, 1110 CBIZIOMICTb 1 BOJISI [IEBHOIO MIPOO BU3HAYCHI 30BHIIIHIM CEPEIOBH-
eM, Horo 00’ €KTHBHUMH YMOBaMH, TIPOTE IIS 3AJICKHICTh HE € (paTaIbHO0.
Bona He BU3Havae IKOM acoliaibHy TOBEIIHKY 0COOU. Y IIbOMY TOJOBHY
POJIb BiZITpatoTh 1i CBiOMICTh Ta BoJisl. CaMe BOHU — OCHOBHI BayKei, IO
BH3HAYAIOTh XapakTep i PopMy MOBENIHKH JIIOAMHA B KOXKHOMY KOHKPET-
HOMY BUTIAJIKY.

3. IIpu BCTaHOBJIEHHI BUHU Ta ii 3MiCTy B KO)KHOMY KOHKPETHOMY BH-
MaJKy CJiJT BUXOTUTH 3 il 00’ €KTUBHOTO iCHYBaHHS B peasbHIN TIHCHOCTI.
Tomy BHHA MiAJISATaE JTOBESICHHIO HA JTOCYJIOBOMY CIIJICTBI 1 B CYIOBOMY PO3-
VISl Ha IT1/ICTaBi aHalli3y BCiX 3i0paHuX y crpasi [oka3iB. BoHa BXomuTh 10
3MICTy TIpe/IMeTa JoKa3yBaHHs y KOXHil cripasi. Cy/l mi3HAE BUHY TaK, K BiH
BCTaHOBIIIOE 1 Ti3HAE iHII (pakTH Ta siBUIA 00’ €KTUBHOI JIIHCHOCTI, IO iC-
HYIOTb 200 BiJI0YyBalOTHCS y 30BHIIIHBOMY CBITI 11032 CBIJJOMICTIO OKPEMOIT
JIIOTUHA YH CBIZIOMICTIO Cy/1iB. BcTaHoBNeHHS BUHM, ii (hopMu Ta BUILy —
HeoOXiHa yMOBa MpaBUIILHOT KBaiQikauii 3mounHy. Buiii cynoBi iHcTaH-
1T HEOTHOPA30BO 3BEPTAIH yBary Cy/iB Ha HEOOXIJHICTh PETEIHHOTO JI0-
CJIJKeHHS JOKa3iB, M0 MAFOTh 3HAYEHHS /IS 3’ sICYBaHHS BHHM, 11 POpPMH,
Buy Ta 3MicTy. Harpukinan, y 1. 22 mocranoBu rieHymy Bepxosroro Cymny
VYkpainu Bij 7 motoro 2003 p. Ne 2 «IIpo cyoBy paKkTHUKY B CIIpaBax Mpo
3IIOYMHHM TPOTH JKUTTS 1 3I0POB’ S JIFOAMHI AETATBHO P03’ ICHEHO, 110 IS
BiJIME)XXYBaHHSI YMHCHOTO BOUBCTBA BiJl YMUCHOTO 3aMOisIHHS TSKKOTO
TIJICCHOTO YIIKO/DKEHHS, SIKE CIPUYMHUIO CMEPTh MOTEPIIIOro, MUTaHHS
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PO YMHUCEI, HOTO BUJI Ta CIPSMOBaHICTh HEOOXiTHO BUPIIIyBaTH BUXOAS-
YH 13 CyKyITHOCTI BCiX 00CTaBUH yUYMHEHOTO JiSTHH:, 30KpeMa BpaXxOByBaTH
cnoci0, 3HAPSIS 3T0UMHY, KUTBKICTh, XapaKTep 1 JIOKaTi3alliro TopaHeHb,
MPUYUHHI TPUITUHEHHS 3JIOYNHHUX [id, OMEPEeIHIO MOBEAIHKY BUHHOTO
1 TIOTEPIIIIOTO, IX B3a€MOCTOCYHKH. BU3HAYAIILHIM MPH IIBOMY € Cy0’ €KTUBHE
CTaBJICHHS BUHHOTO J0 HACJiAKy CBOTO JiSIHHSA: P YMHCHOMY BOMBCTBI
HACTaHHS CMEPTi OXOIUTIOETHCS] YMHUCIIOM BUHHOTO, a IIPH YMUCHOMY TSIKKO-
My TUIECHOMY YIIKOPKEHHI, 10 CIPUYMHHAIIO CMEPTh IMOTEPIIIOro, CTaB-
JICHHSI BUHHOTO JI0 il HACTaHHA € HEOOepeKHUM. 3HAUCHHS BUHU HOJIATa€e
1 B TOMY, 1110 Hallle KpUMiHaJIbHE [PABO BUXOIUTH 13 IPUHLHITY CYO’ €KTUBHOTO
CTaBJICHHS 32 BHHY. BiJICyTHICTh BUHH OCOOM y BUMHEHHI KOHKPETHOTO
CYCHIJIHO HEOe3IEeUHOr0 AisIHHS BUKIIIOYA€ Cy0 €KTHUBHY CTOPOHY, a OTIKE,
CKJIaJ] 37I04MHY 1 MiCTaBy KPUMiHAJIBHOT BiAMOBIAaIbHOCTI. 3MICT BUHH, 11
(hopmMu Ta BUIM ICTOTHO BIJIMBAIOTH 1 HA BU3HAYEHHS MipH TIOKapaHHS 3a
BYMHEHE.

§ 3. YMuce ta iioro Buau

1. 3akoH po3pi3Hs€ ABa BUAN YMUCITY: IPSIMUHA Ta HenpsMuid. Ilpamuii
ymucen — ye maxe NCUXiuHe CMABLeHHs 00 OIAHHA I 11020 HACTIOKI8, 3d
SIKO20 0C00a YCBIOOMIIOBANA CYCHIIbHO HeOe3NeUHULL Xapakmep c8020 Oi-
sanHsL (011 abo be30isnbHocmi), nepedbauana 1o2o CycniibHo Hebe3neuni
Hacaioku i 6asxcana ix nacmannus (4. 2 ct. 24 KK). Henpamuii ymucen — ye
maxuil ymucen, 3a AK020 0c06a ycei0OMAI08AAA CYCNITbHO Hebe3neunull
xapakmep c6020 OisnHs (0ii abo 6e30isibhocmi), nepedbauana 1o2o cyc-
nibHO Hebe3neyHi HAcTIOKY [ Xoua He badicana, aie c8i0oMo NPUnycKkaa ix
nacmanns (4. 3 c1. 24 KK). Sk 6aunmo, ui popMyaroBaHHS MatoTh Oarato
CITIJILHOTO, IX aHal3 1a€ MOKJIMBICTh BUIUINTH OCHOBHI O3HAKH, IO Xa-
PaKTepHU3YIOTh MICUXiIYHE CTABJICHHS 0COOW JI0 BUNHIOBAHOTO HEIO JIISTHHS
Ta Horo HacHiaKiB. Ceidomicms i nepedbauenHs CmaHoBIsmy IHMeleKny-
ANbHI 03HAKU YMUCTY, @ Oad)canus abo ceioome NpunyujeHHs HacaioKie —
11020 607108y 03HAKY. 3 YpaxXyBaHHIM IIMX O3HAK MOYKHA HABECTH 3arajibHe
BU3HAYEHHS MOHATTS yMHCIy. Moro 3MicT monsrae B ToMy, IO 0coba ycei-
0OMII0BANA CYCRINLHO Hebe3neunull xapakmep 8020 OianHs (0ii abo bes-
JisnbHOCMI), nepedbauana 1io2o CycniibHo Hebe3neyHi Haciioku i basxcana
abo ceidomo npunyckana ix nacmanns. Ilpu BUMHEHH] KOHKPETHHUX 3J10-
YUHIB MOXKJIUBI PI3HOMAHITHI IMOEJHAHHS THTEIEKTYalIbHUX 1 BOJIHOBHX
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o3Hak. L{e criBBiTHOIIEHHS 1 JIE)KUTH B OCHOBI PO3MEKYBaHHS B 3aKOHI 1 Ha
MIPaKTHIIl YMUCTY Ha MPSMHUH Ta HEPAMUIL.

2. IIpamuii ymucen. lutenexkryanbHi 03HaAKU OPSMOTO YMUCITY HOJISTa-
I0Th B YCBIZIOMJICHHI CYCHIJIBHO HEOE3MEYHOTO XapaKTepy CBOTO JistHHS (il
a00 Oe3aisIbHOCTI) 1 epeadaueHHI HOro CyCHijibHO HeOe3MeUHUX HACTIJI-
KiB. Xoua I1i TOHSTTS 1 HaJIeXaTh IO O/IHI€T IHTEIEKTyaIbHOI chepH TICH-
X14HOI IiSUTBHOCTI, ajieé BOHM € PI3HUMH 32 CBOIM 3MiCTOM. Ycgioomaenns
CYCIUIBHO HEOE3MEeYHOTO XapaKTepy MISHHSI MICTUTh HE TIIbKU PO3YMIHHS
(baKTUYHOT CTOPOHH TOT'0, 1110 BUMHSIETHCS, BCIX 0OCTAaBHUH, 1110 XapaKTepH-
3yI0Th 00’ €KTUBHI O3HAKH CKJIaQy 3JI0YMHY, B TOMY YHCIi 3HAYYLIOCTi
00’exTa 1 mpeaMeTa oCATaHHs, XapaKTepy TiSHHS, MICI, Jacy, CIoco0y
HOTO BUMHEHHS Ta iHIMX 00CTaBWH, a i pO3YMiHHS COIIaTbHOTO 3HAYESHHS
IISIHHS, 10TO COLIaIbHOI MIKIIIUBOCTI.

Ilepeobauenns o03Ha4ae, MO y CBIIIOMOCTI J1aHOT 0COOM CKIIAIOCS IIEBHE
VSIBIICHHS IIPO MOXCAUGI a00 HeMuMyui HACTIKU cBOTO AisiHHA. Ipu npomy
nepenOavYeHHs TYT Ma€ KOHKpETHHH Xapakrep. Oco0a YiTKo YSBIIsIE PO3BUTOK
MIPUYMHHOTO 3B’ 53Ky, TOOTO Te€, 1110 CaMe BiJl il KOHKPETHOTO JisTHHS HACTAHyTh
a00 MOXXYTh HACTATH KOHKPETHI CyCITLIEHO HeOe3MeuHi HaCIi/IKH.

Bonvosa o3naxa npsimoro ymucity — 1e OakaHHsS HacTaHHs mependa-
YyBaHMX HACIIJIKIB CBOET /il um Oe3nisutbHoCTi. Haifuacrinie ocoba nparue
B LIbOMY pa3i AOCATTH AKOI-HEOyAb METH, 33J0BOJILHUTH Ty UM iHIIY IO-
TpeOy. Hanpuknan, 3. 3 METOI0 3aBONOMIHHS KBapTUPOIO OATHKIB 1 ozxep-
JKaHHS CTMaJIMHA YMOBUB CBOTO 3Haliomoro B. 3a BuHaropoay BOUTH
OarbkiB 1 cectpy. st peaizaniii 3;104MHHOTO HaMipy 3. po3poOUB IJIaH
yOMBCTBa, MPUTOTYBaB Ta CXOBAB y KBapTHP1 HIXK 1 moBigomMuB B., ne 3na-
XOASATHCS TPOIITi, SKUMH BiH MOKE 3aBOJIOJIITH Ticisl BOMBCTBA. B. micis
BOMBCTBa Marepi He CTaB YeKaTH Ha TIOBEPHEHHS 3 POOOTH IHIINX YIICHIB
ciM’1, 3aBOJIOJIIB TPOIIMMA 1 MIIIIOB 3 MicCIIsl 37I0YKMHY. Y 1boMy pasi 3. Ta B.
nisinn 3 mpstMuM ymuciaoM. OGMIBa yCBI1IOMITIOBAJIM CyCIIJIbHO HeOe3mey-
HUH XapakTep CBOIX Jiii: 3. — opraHi3allito BOUBCTBA, pO3pPOOJICHHS TIIaHY
peadizauii 31m04KHY, IiATOTYBaHHS 3HAPSAs BOMBCTBA TOLIO; B. — 3aBnan-
HSl CMEPTENIbHUX YIapiB HOXKEM Y )KUTTEBO BAXKIIMBI OpraHu MOTEPITIOT Ta
3aBOJIONIIHHS TpomuMa. BoHUM yCBiqOMITFOBaIIH, 110 JTiFOTH CIUIBHO 1 mepe-
CIIIAYIOTh KOPUCIHUBY METY: 3. — OJlepKaHHs CIaILIUHHU 1 pO3B’I3aHHS AJISI
cebe KUTIOBOI pobiemu, a B. — oaepikaHHS TPOIIOBOI BUHATOPOIH.
3. Ta B. mepen0avany HEMHHYYICTh HACTAHHS CMEPTi MOTEPITUINX 32 YMOBH,
110 HaMiYeHUH TuIaH Oyze peai3oBaHo, 1 00uABa Oa)kalu HACTAHHS caMe
[UX HACHIJIKIB, TIEPECIIYIOUH IIPH [[LOMY KOKHHI CBOIO METY.
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3. Henpamuii ymucen. Ycgioomienus 3a HEMPSIMOTO YMUCITY € aHAJIO-
TIYHUM YCBIJIOMJICHHIO 32 YMHUCJIOM NPSMUM. | B I[bOMy pasi CBiZOMiCTh
0c00H BKJIIOUA€E PO3YMIHHS BCiX (PaKTHUHHUX 0OCTABHH, 110 XapaKTEPU3YIOTh
00’ €KTHBHI 03HAKH KOHKPETHOTO CKIIaly 3JI0YHHY, B TOMY YHCIIi XapaKkTepy
1 3HaYeHHs 00’ €KTa Ta MpeIMeTa MOCATaHHS, XapaKTepy Mii Ta 0e3/misiib-
HOCTI, a TAKOX MicLisl, 4acy, crnocoOy iX yuuHeHHs Ta iH. BoHa Takox mic-
TUTh PO3YMIHHS CyCIiIbHOT HeOE3MEeUHOCTI, IKIUTMBOCTI CBOTO JisTHHS Ta
HOTro HACHiJKIB.

Ilepedbauenns 3a HEIPSIMOTO YMUCIY XapaKTEPH3YEThCS CBOEIO PO3-
Ii3HABaJILHOI 0COOIHUBICTIO. SIK 13a MPSIMOTO YMUCITY, BOHO Ma€ KOHKPET-
Huil xapakrep. Oco0a B IbOMY pa3i HiTKO YCBIIOMITIOE, IO caMe ii KOHKpET-
Ha Jist 4¥ Oe3isUIbHICTh MOYKE CIIPHYMHUTH KOHKPETHUH CYCHITBHO Hebe3-
MEeYHWUH HACHIJIOK, 1 TUM CaMHM Tiepe0ayac 3arajioM pO3BUTOK TPUIHHHO-
T'0 3B 53Ky MIXK AISSHHSAM Ta HOro MOXUIMBUM Haciiakom. [Ipore neit Ha-
CHIOK 0coba mependavae JIMIIE SIK MOHCAUGUL PE3YIBTAT CBOTO isSTHHS.
[lependavyeHHss HEMUHYYOCTI HACTAHHS HACIIJIKY 32 HEMPSIMOTO YMHUCITY
BUKJIIOYA€ThCS. Bost 0co0u B 11bOMy pasi He CripsMOBaHa Ha TOCSTHEHHS
CyCHiJIbHO HeOe3neuHoro Hacmiaky. Came B IbOMY 1 TIOJISITA€ PO3Mi3HABAIIb-
Ha OCOOJIMBICTH NepeadaueHHs] HACHTIIKIB 32 HenpsMoro ymuciy. OmHak
OCHOBHA CYTHICTh HEMPSAIMOTO YMHCITY — B HOTO 80160611 03nayi. Oco-
OIMBICTH TaKol O3HAKH MOJISATAE y BiICYTHOCTI OakaHHs HACTaHHS CyCHiJIb-
HO HeOe3meyHoro HachiaKy. He3Bakaroun Ha nependadeHHs Takoro Ha-
CITiJIKy, 0co0a He BidyBae OTpeOH B HOTO AOCATHEHHI, BiH He IOTPiOHU
iif Hi IK OCHOBHHI, Hi SIK MPOMDKHHUK Hachigok. TyT mae Micie cuTyaris,
3a siKo1 0co0a, He CIIPSIMOBYIOUH CBOIO BOJIIO Ha JIOCATHEHHS HACIIAKY, BCE
K TaKW CBIZIOMO JIOITyCKae oro HactaHHs. Haifuacrime Take cBigmome 110-
MYLIEHHS TIOJISITaE B Oau0yscomy cmasienti 10 HacHiKiB. [Hakie kaxyyn,
ocoba, He OyTyuH 3alliKaBJICHOK Y HACTAHHI CYCIJIbHO HEOE3MeYHOro Ha-
CJIIJTKY CBOTO JIISTHHS, BCE XK JIOITYCKA€ TaKy MOXKIIUBICTb.

Hanpuknan, T. mocTiiiHO NHUSIYMB, 4aCcTO CBapHUBCSA 3 APYKHUHOIO Ta ii
JIBOMa CHHaMH, IOTPOKYBaB MiANAIUTH CBiil OynuHOK. [1in yac geprosoi
CBapKH BiH 3allPONOHYBAB yCIM 3QJIUIIUTH OYTUHOK, a KOJI BOHH Bi]MOBH-
JIMCh, B34B LIeOEepKy OCH3MHY 1 BUIMB HOTO Ha MiJUIOTy KyXHi OIS TUTUTH.
Bin rumutw, 1mo Oyna po3rorieHa, OGH3MH 3aropiBesi, i BOTOHB OXOITUB yce
npuMinieHHs, ae Oymu moan. Jpyxuna i cus FOpiit momeprnu B mikapHi Bix
CHJIbHUX OIIIKIB, a IPYTHi CHH 1 caM BUHHUHN OJepKajii He3HAYHI OMiKH.
Cyn nidnioB BUCHOBKY PO BiJACYTHICTh Y T. yMuciIy Ha BOUBCTBO 1 TIPO
BHHHICTB HOTO JIUIIIE B YMHUCHOMY ITiiIaIti OyIWHKY, 10 CIPAYHHIIIO JIFO-
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cbKi kepTBU. OIHAK BUIIA CY/0Ba 1HCTAHIIIS 3a3HA4YMIIa, 0 HeOaKaHHS
B I[bOMY pa3i CMepTi MOTEPITIIINX HE BUKITIOYAE YMICHOT BUHH Ti/ICYTHOTO.
VYci o0cTaBUHM CTIpaBy CBiT4aTh MPO Te, M0 T. yCBIMOMITIOBaB CYyCITiTbHO
HeOe3NeuyHni xapakTep cBOiX Iili 1 mepeabauaB HACTaHHA IX CYCHiNIBHO
HeOe3neunux Hacmiaki. Komu T. BuinB Oijist TUIMTH OCH3MH, BiH CTBOPUB
00CTaHOBKY, sIKa IIpU3Bea A0 3aru0eri TBOX JIOIEH, i THM caMUM CBiJIOMO
JIOITYCKaB MOXIJIMBICTh TAaKUX HACTIJIKIB. A caMme CBiJjoMe JIOyIICHHS Ha-
CJIIKIB BUSIBUIIOCS B HOT0 0aiiy’kOMy CTaBJIE€HHI 10 HACTAHHS CMEPTI.
T. yanHUB YOUBCTBO 3 HETIPSIMUM YMHCIIOM.

B okpemux Bumagkax cBigomMe AOMYLICHHS CYCHIIbHO HEOE3MEUHUX
HACJIJIKIB MOXKE BUSBHUTHCS B 0€3ni0CMAGHOMY PO3PAXyHKY Ha iX HEHa-
cTtaHHs. Bomst ocoOu HIONUTO cripsitMOoBaHa Ha HEJOIMYIIEHHS HACHTIIKIB
CBOTO JIisTHHS, IPOTe 11 po3paxyHoK i HaAii abCTpaKTHi, Hi HA YOMY KOHKPET-
HOMY HE I'PYHTYIOThCS. Y MOMIOHUX BHIIAJKAaX TOBOPATH MPO PO3PAXyHOK
Ha «HABMaHHS».

4. Biominnicms HenpaAMo20 ymucay 6io npamozo. BuknaaeHne 103BoJsie
BHU3HAYUTH O3HAKH, IO BIPIZHIIOTH HEMPSMHUHA yMHUCEI BiJ| psiMoro. ba-
raTo XTO CXMJILHHIA OaYNTH BiIMIHHICTh MI>K HUMH TUTBKH Y 80160811l 03HA-
yi — 3a MPSIMOTO YMHCTY 0co0a Oakae HACTaHHS CyCIUTLHO HEOE3MeYHOTO
HaCJIJIKy SIK OCHOBHOTO 200 MPOMIKHOTO pe3yJbTaTy, a 3a HEMPsIMOTO —
BOJISI OCOOM HE CIIPSIMOBaHA Ha JOCATHEHHS TaKOTO HACIiJIKy, BOHa HOTO
He Oaskae, alie BCe X CBIZJOMO JIOIMycKae Horo HactanHs. Ll mepma po3-
Mi3HABaJIbHA O3HAKA € JIyXKE ICTOTHOIO, ajie IIMM He MO)KHA 00ME)KYBaTHCSI.
Jpyra posmi3HaBajbHa O3HAKa ITOJIATAE B XapaKkTepi nepeadadeHHs Hacia-
KiB. SIKII10 3a mpsIMOTO yMHCITy 0c00a niepedadae HaCcaiAKH K MOJKITMBUN
a00 HEMUHYYHI PE3yNbTaT CBOIO CYCHUILHO HEOE3MEYHOTO JIISTHHSI, TO 3a
HEMpsMOTo YMHCIY BOHA Tiependavyae TiMbKH MOXKIUBICTD (IMOBIpHICTB)
HACTaHHS TaKUX HACIIJIKIB.

5. Ocoonueocmi ymucny 6 3n10uunax 3 hopmanvhum ckiaoom. Bigomo,
110 3JI0YMHU 3 (OPMAITEHUM CKJIAZIOM BU3HAIOTHCS 3aKiHIEHUMH 3 MOMEH-
Ty BUMHEHHS JISTHHS 1 HE TIOTPeOYIOTh HACTAHHS T4 BCTAHOBJICHHSI SKUX-
HeOy/lb HACIIKIB TAKOTO JisiHHS (orpo3a BOMBCTBOM — cT. 129, morposa
3HUINEHHS MaiiHa — cT. 195, 3aBijjoM0 HempaBaMBe MOBiIOMIICHHS TIPO
BUMHEHHS 310unHy — cT. 383 KK Ta in.). CTpyKTypa MX CKJIa/1iB 3I04HHIB
€ TaKO}H0, 110 HACITIJKK TYT JIS)KATh 38 MEKaMH HEOOXIIHUX 03HAK 00’ €KTUBHOT
CTOPOHH, a OTXKeE, 1 CKIIa/Iy 3II0YHHY. Y Ke ToMy cy0’€KT He MOxe Oaxaru ix
HactanHs. [Ipote 1151 0OcTaBUHA HE BUKIIIOUAE YMHCHOI BUHU. [HTENeKTY-
aJlbHAa O3HAKa YMHCIY B I[MX BUIIaJIKaX MICTUThH JIUIIE YCBIOMIICHHS CYC-
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MiIBHO HeOEe3MeYHOro XapakTepy CBOTO AiSHHS, CTaBJICHHS 0 HACIiAKIB
TYT HE BUHHMKAE Ta I HE MOXKEC BUHUKHYTH. A BOJIbOBA 03HAKA YMHUCITY 00-
MEXYEThCS OaKaHHAM BYMHUTH KOHKPETHY JIit0 9 Oe3isuibHICTh. Takum
YUHOM, 3104UHU 3 POPMATLHUM CKIAOOM MOJCYMb OYMuU GUUHEH] MITbKU
3 NPAMUM YMUCTIOM.

VY niteparypi icHye yMKa, BiZIITOBIZIHO JI0 K01 B 37I0YMHAX 3 (DOPMATEHIM
CKJIAJIOM 3MICT BUHH BKIIIOYA€E B ce0e TICUXIYHE CTaBJICHHs HE TUIBKH 10 Ji-
SIHHSI, 1 JI0 HOTO CYCIIIbHO HEOE3MEUHUX HACITIIKIB, 00 SIKUX MOMKIIUBHI
1 Herpsamuii ymucedn. [Ipore 1ie TBepKEHHS IrHOPY€E HasBHY B 3aKOHI KOH-
CTPYKTHBHY BIIMIHHICTb MK MaTepiaJbHUM Ta (OPMaJIbHUM CKJIaJaMH
37I04MHY. BiIbIII TOT0, BUCHOBKH IPO MOMKJIMBICTH HEMIPSIMOTO YMHUCITY B 3J10-
YMHax 3 (GopManbHUM CKIIaZ0M HE BiANOBIAAIOTH 3aKOHOIABYOMY BU3HAUCH-
HIO IIMX 3JI0YHHIB, 0 HE BKJIIOYAIOTH JI0 CKJIAAY 1X HACTIJIKH 1 HE BPaxoBy-
10Th, 10 B [TUX BUIIJIKaxX BOJIHOBA O3HAKA YMHUCIY EPEHOCUTHCS HA caMe
JiHHSA. [HaKIIe KXy , 601b068a 03HAKA YMUCTY NOBUHHA USHAYAMUCS MY
NCUXTUHUM CMABLEHHAM CY0 €Kma 00 CyCniibHo Hebesneunol il uu Oe30i-
snvrocmi. BoHa BUSBISETHCS HE TUILKU B YCBIJIOMJICHHI 00’ €KTHBHO 1CHYIO-
40i CyCITbHOT HEOe3MEeYHOCTI MisTHHS, a ¥ y OayKaHHI BUMHUTH TI€ JTiSTHHSL.
Otxe, HENPSMUN YMHCEIT TYT BUKITIOUAETHCS, OCKUIBKH CBiZIOME AOIYILCHHSI
CTOCYEThCS BUHSATKOBO HACIIIJIKIB CYCITIIBHO HEOE3eUHOT il un 0e3/isuib-
HOCTI, 5IKi y 37MI04rHaxX 3 GOpMaTbHAM CKJIAJOM JIeKATh 32 MeXaMmu 1i
00’exTuBHOI cTopoHH. Came ToMy HeMae HeoOXiTHOCTI BU3HAYaTH IICUXIUHE
CTaBJICHHsI cy0’€KTa /IO HACIIJIKIB y TaKuX 370unHax. L[s ocoOmuBicTs nae
IiICTaBy NPH MOJAJIBLIOMY BIOCKOHAICHH] 3aKOHOJJABCTBA BHECTH YTOUHECH-
Hs B 4. 2 cT. 24 KK 3a3HauuBIIy, 110 y 37104MHAX 3 (POPMaIbHUM CKIIAI0M
YMHCEIT € TIPSIMUM, SIKIIO 0C00a YCBIIOMITIOBAJIA CYCIIJIbHO HEOC3MEUHNI
XapakTep CBOTO JisTHHA 1 0akana Horo BYNHEHHS.

6. Tnwi euou ymucuy. Y mexax npsiMOro Ta HENpsIMOTO YMHUCIIB Yy Te-
opii 1 Ha MPaKTHII BUAUISIOTH H iX KOHKPETHI BUJIM, [II0 MAIOTh 3HAUYCHHS
TIpH FOPUIUYHIN OIiHII 1 KBaumi(ikarii 1eskux 3mounHiB. BoHM Xapakrepu-
3yIOTHCS IOAATKOBHMH PO3ITi3HABAILHIMHU O3HAKAMH: Ya4COM BUHUKHEHHS,
CHPSIMOBaHICTIO, KOHKPETH3AI[iEr0 0aKaHOTO HACIIIIKY Ta iH.

3a yacom eunuxkHeHHs | popmy6arHs PO3PIZHIIOTH YMUCEI 3d30a1€2i0b
000yManuil 1 TAKAN, IO BUHUK panmoeo. Y OUIBIIOCTI BUITAIKIB KBaTi]i-
KalIlisi 3JI04YMHY HE 3aJIS)KUTh BiJl Yacy BHHUKHEHHS ymuciy, nporte KK Bino-
Mi 3JIOYWHH, CYyO €KTUBHA CTOPOHA i XapaKTep CYCHIbHOT HeOe3MeYHOCTI
SKUX (PaKTHYHO BU3HAYAIOTHCS YMHCIIOM, 1[0 BUHUK panTtoBo. Lle mepen-
OauyeHo y ct. 116 (yMucHe BOMBCTBO, BAMHEHE B CTaHI CUJIBHOI'O IYIIICBHO-
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ro XBUJIIOBaHH:) 200 cT. 123 (YMHUCHE TSDKKE TiJIECHE YIIKOJKEHHSI, 3a110-
JisiHE Y CTaHi CHJILHOTO AYIIEBHOTO XBHJIIOBAHHS).

3a 3az0aneziob 000yMan020 yMuciy MOTUB 1 METa BUNHUTH 3JI0YHH Ta
Horo Ge3nocepeHs peanizallis BiIOKpeMIIeHI MiXk COO0I0 IEBHUM HPOMiK-
KOM 4acy, IpOTATOM SIKOTO BUHHUH PO3pOOIIsie TUIaH BYMHEHHS 3JI0YUHY,
0OMipKOBY€ HoTo meTaii, ooupae cmocid, gac i Miciie BunHEeHHS. [1oioHI
00CTaBUHU 3a3BUYA CBiUATh PO TTIABUIICHY aHTUCOIIATBHICTE CYy0’ €KTa.
Tomy, HE3Ba)KarOuM Ha T€ M0 YaC BHHUKHEHHS YMUCITY B OUTBIIOCTI yMHC-
HUX 3JI0YMHIB HE Ma€ 3HAYCHH:, HOro He0OX1THO BpaxoByBaTH NPH IPU3HA-
YeHHI rokapaHHs. Tum Oiiblie, o Mpy 3a3/ajerias 00lyMaHOMYy YMHUCITI
YaCTO BUMHSIOTHCSI TaKi 0COOJIMBO TSKKI 3JI0YMHH, SIK YOUBCTBO, BUKPaICH-
Hsl JrOJIeH, po30iitHi Hamaau, OaHINTHU3M, BUKPaJICHHS MaifHa B 0COOIMBO
BEJIMKUX PO3Mipax, KOHTpabaHaa, BUMaraHHs Ta iH.

BaxmuBOIO pUCOIO yMUCTY, WO BUHUK PANMOBO, € OTO IBHIKOILINH-
HICTh, TOOTO panToBa MosiBa, MOEJHAHA 3 HETAHOIO peai3alicio 330BHi.
3104KH TYT 0co0a BUMHSIE BiIpasy 3 BHHUKHEHHM Yy Hel ymuciy. Haituacri-
11I€ ITPUBOJIOM JI0 LILOTO € MPOTUIIPABHI JIii CaMOT0 MOTEPIILIOr0, BHACIIIIOK
YOro Taka CUTYallisl pO3IISIAETHCS K 00CTaBHHA, IO MTOM SIKIITY€ TTOKapaH-
v (11. 7 cT. 66 KK). B okpemMux BHTIaAKaX, SK YK€ 3a3HAYAIOCS, HAIBHICTh
YMHCITY, III0 BHHUK ParTOBO, BU3HAYAE€ YTBOPEHHS CKIJIAIB 3IOYUHIB i3 00-
CTaBUHAMH, III0 TIOM SIKITYIOTh BiAMOBiAanbHICTh (cTarti 116 Ta 123 KK).
[Ipore Taka OLiHKA HE € HACTIIKOM JIUILIE PANITOBOCTI BUHUKHEHHS YMHUCITY.
BupimansHe 3Ha4€HHS TyT MArOTh IIPOTUTIPABHI J1ii 00 TskKa 0Opasa 3 00Ky
MOTEPIILIOro, IO IHILiIOITH (POBOKYIOTH) YMHUCET 1 JISKaTh B OCHOBI HOTO
BUHHMKHEHHs. OJJHAaK OLIHKa YMHCITY, [0 BUHUK PATOBO, B yCIX BHUIAIKax
SIK MEHIII HeOE3MEeUHOT0 MOPIBHSHO 13 3a3/ayeriip 00ymanumM Oyia 6 mo-
MUJIKOBOR. Hampukiiaz, yOMBCTBO 3 XyJIraHChKUX MOTHBIB HaBITh 32 HasIB-
HOCT1 YMUCITY, 1110 BUHHK ParTOBO, OOTPYHTOBAHO BU3HAETHCS BOMBCTBOM
npu 00CcTaBUHAX, IO 00TSHKYIOTH okapanHs (1. 7 4. 2 ct. 115 KK). A BouB-
CTBO 3 PEBHOIIIB 200 BOMBCTBO 13 YKAJIOMIIB J0 TSHKKO XBOPOTO, IO BiTIyBa€E
TSHKKI MyKH, HaBITh TIPH 3a31aJIETiTh 00IyMaHOMY YMUCITI PO3TIISIAETHCS SIK
mpocte ymucHe BOMBCTBO (4. 1 cT. 115 KK). Taka oriHka € cripaBeyinBoIO.
dopmyBaHHS YMHUCITY B TTOAIIOHIH CUTYaIlil o€ THaHE 31 CKIIaTHOI0 O0POTHOOI0
MOYYTTIB, BAXXKMMH MEPEKUBAHHIMH, IPUHIKCHHSMHU Ta CyMHiBaMu. Tomy
B KO’)KHOMY KOHKPETHOMY BUIIaJIKy BUYMHEHHS 3JI0YMHY HEoOXiaHMiA yceOiu-
HUI aHaNi3 yciX 00CTaBUH BUHUKHEHHS 1 JOPMYBaHHS YMHUCITY.

3aneXHO BiJ CIIPSIMOBAHOCTI 1 CTYIEHs! KOHKpeTH3alii 0a)kaHux Ha-
CIIJIKIB yMHCEJ IPUHHATO PO3MEKOBYBATH HA BU3HAUYEHUH (KOHKPETHU30-
BaHWI) Ta HEBU3HAYCHHI (HEKOHKPETU3OBAHHH).
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Busnauernuii ymucen XxapakTepu3y€eThCs YITKOK KOHKPETH3AIIE HACHTII-
KiB JisiHHS B Tiepen0adeHni BuHHOTO. Cy0’€KT TyT nependadae KOHKPETHI
HacIiaky 1 6axkae ix abo cBiomo gomyckae. Hampukiian, ocoba Oaxkae BU-
KpacTH IpolIi 13 Kach Marazuny. TyT BOHA Ma€ YiTKe ySBICHHS [IPO XapaKkTep
HacTiIKiB. BomHoyac KOHKPETH3AIliI0 HACTIIKIB HE MOYKHA 3BOJAMTH B YCIX
BHUIIAJIKaX J0 YiTKO (popMallbHUX IMapaMeTpiB. JliarmazoH iX BiJHOCHO IIUPO-
kuii. Came TOMY BU3HAYCHUH yMHCe B OHUX BUMAIKaX MOXe OyTH npo-
cmum, KONV BUHHHHN Tiependadae i Gaykae HaCTaHHS OJHOTO KOHKPETH30Ba-
HOT'O HACHIJKY, JOCATHEHHsI IEBHOI METH, HAPUKJIAJ] CMEPTi MOTEPILIOro
MIPY TIOCTPLI BIPUTY, a0 arbmepramueHuM, KO ocoda rependadae ta
OJIHaKOBO Oa)kae abO CBIZJOMO JOIYCKA€ HACTAHHS OJHOTO i3 IBOX YM OlLjb-
II0TO YHCIIa, ajle 1HAWBIAyalbHO BU3HAUEHUX HACHiIKiB. Hanpuknan, npu
3aMo/IisTHHI POHUKAIOUOT0 HOKOBOT'O MMOPAHEHHS TPYAHOI KIIITHHH MTOTEPIi-
JIOTO BUHHUH OTHAKOBOIO MipOI0 Tiepeadadae i Oaskae HACTaHHS CMEPTI TT0-
TEpILIOro ado 3anoAisHHS HOMY TSDKKOTO TLIECHOTO YIIIKOKEHHSI.

Heesusnauenuil ymucen Binpi3HAETHCS BiJ] aITEPHATUBHOTO BU3HAYECHOTO
YMUCITY THM, 0 TPH Tepea0aueHH] MOKJIMBOCTI HACTAHHS IIIKI/UITMBUX Ha-
CIIZIKIB TYT HEMae iX iHIUBITya bHOT BU3HaYeHOCTI. B 0co0u HemMae 9iTkoro
YSBJIEHHS TIPO XapakTep 1 TSHKKICTh MOXKIMBUX HacHiaKiB. Cy0’ekT y HboMy
pasi 6axkae ab0 CBIJIOMO JIONYCKAE HACTAHHS IIKIJIMBUX HACIIIKIB THM YH
HIIIMM 1HTEpecaMm, aJie po Te, KO0 PaKTUIHO Oyze I KO/, HE Ma€E JiT-
Koro ysiBneHHs1. Hanpukiaz, npu 3aBaaHHi yaapiB KyJlakoM BUHHHN He Tiepea-
Oadae, sIKi caMme TIIeCH] YITKOKEHHs Oy/Ty Th 3aMOisTHI TOTEPIIIOMY: JIETK,
CepeHbOI TSHKKOCTI 200 HaBITh TSHKKI. AJle y IONIOHNX BHIIAIKaX BiH ITepes-
0ayae CipUYMHEHHS OyIIb-SIKOTO 32 CTYTIEHEM TSHKKOCTI TIIECHOTO YIIKOJKEeH-
HS TIOTepIIioMy 1 6akae abo CBiIOMO JOMycKae HOro HaCTaHHA. 3J0YNH
y TaKuX BUNAIKaX KBaTi(iKyeThCs 32 (PaKTHUIHO 3aITOisTHIMH HACITIIKAMHU.

Po3msiHyTi BUAM YMUCTY BILUTUBAIOTH 200 Ha KBaJli(iKalito 3J04HHY,
ab0 Ha CTyMiHb HOTO CYCHIbHOT HEOE3MEYHOCT] 1 TOMY TIOBUHHI BPaxoBy-
BaTHCS NPU IPU3HAYCHHI IOKAPAHHS.

§ 4. HeoOepe:xHicTh Ta il BUAU

1. HeoGepexHicTb, sk 1 yMUcell, — Iie OCHOBHA ()OpMa BHHU Y KPUMi-
HanpHOMY TipaBi. HeoOepexxHa ¢opma BHHH XapaKTepHa I OpYIIeHb
npaBuiI Oe3MeKH pyxy Ta eKCIUTyaTalii TpaHCIOPTY, HOPYIIEHb BUMOT 3a-
KOHOJ/IaBCTBA MPO OXOPOHY Mparli Ta 0€3MeKH BUPOOHUIITBA, OKPEMHX
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CITy>)KOOBUX 37104KHIB. He MOXXHA HEZI0OMIHIOBATH HEOE3MEeKy HEOOSPEIKHIX
3JI0YMHIB. SIK CBIIYUTH NMPAKTHKA, 3HAYHA YaCTUHA MarepiajlbHUX 30UTKIB
3aBAETHCA HEOOSPEKHUMH 3JI0YMHAMH, SIKi IO TOTO K YaCTO 3aJTUIIAI0Th-
cs1 6e3kapHUMU. HeTMCIUIIIIHOBAaHICTh OKPEMUX 0Ci0, iX 3HEBaXKIIMBE
CTaBJICHHS JI0 BAKOHAHHS CBOIX CIIY)XOOBHX Ta MpodeciiiHuX 000B’sI3KiB
B OKPEMHX BHIAIKaX MTPU3BOATH JI0 KATACTPO(ITHMX 32 CBOIMHU MacCIITa-
0aMu Ta TSOKKICTIO HacmiakiB. [lpukinagom Tomy € aBapist Ha YopHOOMIIB-
cekini AEC.

VY 4. 1 ct. 25 KK Vkpainu 3a3Ha4eHO 1Ba BUIU HEOOEPEKHOCTI: 3710-
YHHHA CAMOBIICBHEHICTh Ta 3JI0YMHHA HEI0ATICTb.

3rigHo 3 4. 2 ¢T. 25 KK neobepesicnicmo € 3n0uunnoro camosnesmnenic-
mio, AKU0 0coba nepeodadana MOXCIUBICMb HACMAHHA CYCRIIbHO Hebe3-
NEeYHUX HACTIOKI8 8020 OJisiHHs (01 abo Oe30iAIbHOCMI), alle 1e2KOBANCHO
PO3Paxo8yeand Ha ix ei0eepHeHHs.

3a 4. 3 c1. 25 KK Heobepescricme € 3n10uunnow0 Hedbaricmio, AKujo
ocoba He nepedbauana MoNCIUBOCHIT HACMAHHS CYCRIIbHO Hebe3NeuHUX
HACHIOKI8 ¢8020 Jisinis (0ii abo Oe30isbHOCmI), Xoua nosunHa Oyia i Moana
ix nepedbavumu.

Amnani3 crareit Ocobnuoi yactuan KK nokasye, mo B HuX y 0611b110CTi
BHUIIAQJIKIB TIepe10aueHa BiIMOBIJAJIbHICTh 32 HEOOCPE)KHI 3JI0YMHU Yy 3B’ SI3KY
3 HACTAHHSM CYyCITUIFHO HeOe3IMeYHNX HACIIIKIB (JIUB., HAPUKJIIAJ, CTaT-
i 119, 286, 367 KK). Lli HOpMH CKOHCTPYHOBaHO 32 O3HAKAMH MaTepiaibHO-
IO CKJIaJy 3J04MHY. [3 HaBeJCHNX BH3HAYEHb 3JI0UMHHOT CAMOBIICBHEHOCTI
Ta 3JI0YMHHOI He0AIO0CTI BUTLUIMBAE, 110 3aKoHOoAaBelb y cT. 25 KK sxpa3
i c(hopMyITHOBaB HEOOEPEKHICTh YePe3 CTABJICHHS 0COOH 10 HACITIIKIB CBOI'O
JUSIHHS, TOOTO J1aB 11l BU3HAYEHHS BIIIOBIHO JI0 MaTepiajibHUX CKIJIAIB 3J10-
ynHiB. Pazom 3 TiIM okpemi crarti OcobnmBoi yactuan KK nepenbagarors
MOXKJIMBICTB BiJIITOBIaIbHOCTI 3a cami il (0e3isUIbHICTh ), BAMHEHI 3 He-
obepexHocTi. Hanpukiaz, ymucHo a00 HeoOepeKHO MOXKYTh Oy TH IOpYIIeHi
TIpaBHyIa OXOPOHHU PUOHMX 3amaciB a00 AUKWUX BOTHUX TBApPWH P TPOBEICH-
Hi BUOyxoBux po0it (ct. 250 KK), npasuia mikHapoqHux nonbsoTis (cT. 334
KK). LTi Hopmu CKOHCTpy#HOBaHi 32 03HaKaMK (hOPMATLHOTO CKIIay 3IOUHHY .
[Tpu BU3HAUEHHI 03HAK TAKOTO CKJIaTy HEOOXi/THO BCTAHOBIIIOBATH (JOPMY Ta
BUJI BUHU IIOJI0 CaMOTO JISIHHS ([1i1, 03 IisUThHOCTI).

2. 3n10uUHHA CAMOBNEGHEHICMb, SIK 1 IHII BUIM BUHH, XapaKTCPU3Y-
€THCS TBOMA O3HAKAMHU — 1HTEJIEKTYaIbHOIO Ta BOIBOBOO.

! 3110urHaM, Bi/IIIOBIANIBHICTD 32 sIKi CKOHCTPYHOBAHO 32 O3HAKAMH «YCIYCHOT0» CKJla-
1y 371041HY, HEOOEPEKHICTh HEe PUTAMaHHA.
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Iumenexmyanvuy 03rHaxy 3M0YUHHOI CAMOBIIEBHEHOCTI BiJIOOpaKeHO
Y 3aKOHI BKa31BKOIO Ha CTaBJICHHS Cy0’€KTa IO CyCIIIFHO HEOS3MEUHNX Ha-
ciinkiB. Ha BiiMiHy Bijl BU3SHaU€HHS YMUCITY 3aKOH HE MiCTHTD XapaKTepHc-
THKH [ICUXIYHOTO CTABJICHHSI 0COOM [0 BAMHIOBAHOTO HEFO TistHHS (1ii, Oe3-
TisTEHOCTI). Y Teopii KpIMIHAIBHOTO TIpaBa 3 I[bOT0 MUTAaHHS BUCIOBIEHO
pizHi 1ymku. OJHI aBTOPU BBaXKAKOTh, 110 0c00a MPH 3JI0YMHHIN CaMOBITEB-
HEHOCTI YCBIJIOMJIFOE CYCITUTLHO HEOC3IEeUHUH XapaKTep CBOTO JistHHS (J1ii
a00 Oe3isuIbHOCTI). [HIIN, HAaBMaKK, CTBEP/IKYIOT, 10 IPH CAMOBIIEBHEHOC-
Ti cy0’€KT HE YCBIZIOMITIOE CyCITUIbHY HEOe3MeUHICTh BUMHIOBAHOTO JIiSTHHS,
IO iHTENIEKTyalbHa O3HaKa CAMOBIIEBHEHOCT — I1€ HE TIO3UTUBHE YCBIZIOM-
JICHHS CYCIIJIbHOT HEOS3MEUHOCTI JisIHHS, & 000B 30K 1 MOXKJIMBICTH TAKOI'O
ycBimomiteHHs. OCTaHHS yMKa YSIBISIETHCS OUTBIT 0OTPYHTOBAHOIO.

Oco0a, nitoun (He Iit0ur) MEBHUM YHHOM 1 YCBIIOMITIOIOUH (QaKTHUHY
CTOPOHY JiSIHHS, HE OIIIHIOE CBOIO IMOBEIHKY SIK CYCIIJIbHO HeOe3meuny,
OCKIITbKY HelTpatizye Hebe3eKy (y CBOil CBIIOMOCTi) 0OCTaBHHAMU, KOTPi
31aTHi, Ha ii yMKY, 3a00irTH MOKIMBOCTI HACTaHHS CYCHIJIbHO HeOe3-
MeYHuX HachiakiB. Hampukiaza, maiicrep BUpOOHUYOT AITHHUIT HAITPaBIISIE
Ha poOOTy TpaIliBHUKA, SKUI MPUOYB 0 HHOTO, HE TIPOBIBIIIN 3 HUM BiJIITO-
BiJTHOTO IHCTPYKTaXy 3 TeXHiKH Oe3neku. [Ipr oMy BiH HPOCHTH 1HIINX
JIOCBiTUEHUX pOOITHUKIB, 00I13HAHUX 3 BAMOTaMH IIPABHJI TEXHIKH OC3TEKH,
KOHTPOJIFOBATH HOBEIIHKY HOBAYKa 1 I0IIoMaraTy iomy. ¥ LpoMy pasi maii-
CTep, PO3yMIIOUH, IO iHCTPYKTaXX HEOOX1IHUH, MparHe HeUTpamizyBaTH
MOKJIUBY HeOe3MeKy CBOTO PillleHHsS 0OCTaBHHAMHU, SKi, Ha HOTO TyMKY,
HE JIOMYCTATh CIPUYMHEHHS HETaTUBHUX HacliiKiB. OpieHTYIOUUCH Ha
BXHTI 3aXO0JH, BiH HE OIIIHIOE CBOE JIISTHHS SIK CYCITUTLHO HeOe3IMeuHe 1 I1i1-
KOM CBIJIOMO, 3 BU3HAYECHOIO YaCTKOIO YIIEBHEHOCTI, BUKIIFOYAE TAKy OIIIHKY.
Pazom i3 M, sIK yrke 3a3HaYaIIocs, JiF04M CaMOBIIEBHEHO, 0C00a yCBIIOM-
o€ (aKTUYHY CTOPOHY JisSIHHSI, IO BiJMOBIJA€ 00’ €EKTUBHUM O3HAKaAM
3IIOYHMHY, TAKOIO MIPOF0, KOO I1e HEOOX1THO, 100 IepeidaunTH MOKIIUBICTh
HaCTaHHs CyCHUIbHO HeOE3MEeYHNX HACIHIJIKIB. Y HaBEJACHOMY MPHUKIIATI
oco0a yCBiIOMITIOE, 110 TOPYILY€ BiAMOBIIHI MPaBUIIa TEXHIKM OC3IEKH 1 11e
MOYKE TIPU3BECTH /IO CYCIIIbHO HEOe3MeUHNX HACIIIKIB.

Tlepeobauenus 0cobOK MONCIUBOCHE HACMAHHA CYCHITBHO HeOe3NeuHUX
Hacaiokie. [oBopsam mpo 1110 chepy IHTENEKTYaIbHOI AisUTbHOCTI Cy0’€KTa,
Ha SKy BKa3zaHo Oe3nocepenubo B cT. 25 KK, cmin 3a3HaunTH, mo ocoda,
JiF0YM CaMOBIIEBHEHO, Tiepen0adae Ik (pakTUIHI 03HAKU MOXKIIMBHX Ha-
CIiAKiB cBO€T Aii (0e3misIIbHOCTI), TaK 1 iX cycniibHO HEOe3MeYHNH XapakK-
Tep. [IeBHY CKIIQIHICTh CTAHOBUTH MIUTAHHS PO XapakTep nepeadadeHHs
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HacikiB. OJHI FOPUCTU BBAXKAKOTh, IO Mepe0aueHHs IPU CaMOBIICBHE-
HOCTI Ma€ aOCTpaKTHH Xapakrep. [HIIi roBopATh Mpo aOCTpaKTHHHA Xapak-
Tep caMmoro nependadenHs. Ha qymMKy aesikux aBTopiB, npu 310uunHil camo-
gnegHenocmi mae micye nepedbavenHs abcmpakmHoi MONCIUBOCMI HA-
cmanns nacnioxie. OCTaHHE TBEP/DKEHHSI BUIAEThCs OLIbI BAaauMm. Jliroun
(He miro4m) 3MTOYNHHO CaMOBIIEBHEHO, Cy0’€KT mependadae, mo JisTHHSA,
MOJI0HI 10 BAMHEHOTO HUM, B3araii-To MPU3BOMASATH JI0 CYCHUIBHO HeOe3-
MIEYHNX HACJIJKIB, OHAK YIICBHEHUM, 110 BYMHEHA caMe HUM fis (0e3mi-
SUTBHICTB) HE TIOBUHHA CIIPUYMHUTH TaKWX HacHiakiB. Tomy, niroun (He
Ji04M) y BIAMOBIAHIM KOHKPETHIH 00CcTaHOBI, 0co0a He YCBIIOMITIOE 1 pe-
aJBHOTO PO3BUTKY MPUYMHHOTO 3B 3Ky MIXK CBO€IO TIOBEIIHKOIO Ta Ha-
ciikamMu, Xxo4a i Morsa 0 e 3poOuTH 3a OUTBIIOT0 HANPYKEHHS CBOiX
1HTEJIEKTya IbHUX MOKIIMBOCTEH.

Bonvbosa o3naka 310MMHHOT CAMOBIICBHEHOCTI TIOJISITAE Y TOMY, 110 0CO-
0a JIerKOBa)KHO PO3pPaxoBY€E Ha BiJBEpHEHHS CYCITUIPHO HEOE3MeUHNX Ha-
cmigkiB. Ilpu 3704nMHHIN CaMOBIIEBHEHOCTI BOHA PO3PAaXOBY€E Ha LiJIKOM
peasibHi, IeBHI 00CTaBUHHU, 5IKi 32 CBOIMH BIIACTUBOCTSIMH, 3B’ I3KaMH 3/1aT-
Hi BiZIBEpHYTH HacTaHHs HachiakiB. e 11 BmacHi, 0coOHCTi SKOCTI (CTIPUT-
HICTh, YMIHHS, JIOCBIYEHICTh, MAUCTEPHICTH ), Iil iHIIKUX 0Ci0, (pi3uuHi a60
XIMIYH1 3aKOHH, BIUTUB 00CTAaHOBKH, CHITH IPUPOIH To1o. Po3paxyHOK ke
Ha BTpYYaHHs 0OCTaBWH, III0 B MOMEHT BUMHEHHS isSTHHS OyNW BiJICYTHI,
a 1X BUSB HE € 3aKOHOMIpPHUM, BUKJIIOYA€ CAMOBIIEBHEHICTb.

HesBakatoun Ha BIIEBHEHICTh Cy0’€KTa y HEHACTaHHI HACIIAKIB, HOTO
PO3paxyHOK BUSIBIISIETCS. HENIPABUIIBHUM (JIETKOBAXKHUM ), OCKIJIBKY Haisl
Ha MeBHi 00CcTaBUHU (BIACTUBOCTI, 3B 3K AiSHHs) a00 4aCTUHY TaKHX
OyJ1a TTOMHJIKOBOIO 1 HE 3MOIJIa BIIBEPHYTH CYCITIJIbHO HEOE3MEYHHUX Ha-
ciigkiB. Taky moMuiKy ocoOu 3yMOBIIEHO THM, 110 BOHA MEPEOIliHUTIA
MOXITUBICTD 1 3HaYeHHS 00CTaBHH, Ha SIKI PO3PaxOByBaJa.

3.V cuigdii Ta CyJA0Bil MPaKTHUIl 0COOJUBI TPYIHOILI BUKIIUKAE Gi0-
MENCYBAHHS CAMOBNEGHEHOCTII BI0 HENPAMO20 YMUCTY, aJKe 1 32 IHTeNeK-
TyaJbHUMH, 132 BOIbOBUMH O3HAKaMH 3a3HAYCHI BUIU BUHH MAIOTh MIEBHY
cxoxicTh. Tak, 1 IpH 3IIOYMHHIM CaMOBIIEBHEHOCTI, 1 [TPY HETIPSIMOMY YMHC-
i ocoba mepeadadae MOKIIMBICTh HACTAHHS CYCITUTFHO HeOe3IMeYHnX Ha-
ciigkiB. Pa3om i3 Tum, SIKIIO TpY 3JI0YMHHINA CaMOBIIEBHEHOCTI 0c00a 11e-
pendadae abCTpakTHY MOMKIIMBICTh HACTAHHS HACIIJIKIB, TO TIPH HEMPSIMOMY
YMHCI — peasibHy KOHKPETHY MOXKJIMBICTB iX HacTaHHA. Y APYroMy BH-
najgKy HacliKu mependadaroThca HEI AOCUTH 4iTko. Ocoba, Aioun
(He ITiF04M ) 3 HEMIPSIMUM YMHUCIIOM, Tiepedadae, 1o ii JIsTHHS [UTKOM IMOBIpHO
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3a IaHMX KOHKPETHUX YMOB MOKE CIIPHYMHUTH CYCHIIFHO HeOe3MeuHi Ha-
CITiAKH. Y bOMY TIOJISTAE BIAMIHHICT 3a3HAYCHIX BUIIB BUHH 32 iHTCIICK-
TYaJIbHOIO 03HAKOIO.

3a BOJILOBOIO O3HAKOIO BIJIMIHHICTH 3JIOYMHHOI CAMOBIIEBHEHOCTI BiJ
HETPSIMOTO YMHUCITY TIOJISITAE B TOMY, 11O TPH 3JI0YWHHINM CAMOBIIEBHEHOCTI
BOJIs1 0COOM CIIPSIMOBaHa Ha BiIBEPHEHHS MOJKJIMBOCTI HACTAHHS CYCHIIBHO
Hebe3neuHuXx HacliaKiB. Po3paxyHOK 0cOOM — KOHKPETHHI, CIUPAETHCS
Ha 00CTaBUHY (BIIACTUBICTb, 3B’ 30K JiSIHHS ) UM TPYIy 0OCTaBWH, 31aTHUX,
Ha ii TyMKy, BiIBEpHYTH HaCTaHHS HacliAKiB. BoHa y nboMy BrieBHEHa.
OnHaxk, sIK YK€ BiA3Ha4aIocs, y pe3yabTari el po3paxyHOK BHSBISIETHCS
MOMUJIKOBUM, HETIPABUIIbHUM, 00 0c00a IepeoliiHuIIa MOKIMBOCTI 0OpaHUX
Hero oOcraBuH. [lpn HempsMoMy  yMHUCHTiI ocoba CBIJOMO JOITyCKae Ha-
CTaHHS CyCIUIbHO HeOe3MeYHnX HaciaKiB. [Ipu ibomy B Hed, sIK paBuiIo,
HEMae PO3paxyHKy Ha iX BiJIBepHECHHsS. B okpemux BUmagkax BoJs 0coOu
HIOWTO i cIpsiIMOBaHa Ha HEIOMYIICHHs HACIIKIB CBOTO JisHHSA, TOOTO
€ po3paxyHok. [Ipore Takuii po3paxyHoK i Hazis, sKa HUM Oyaa 00yMoBIIe-
Ha, MAalOTh a0CTpaKTHUH xapakTep. Hamis, o BUHUKAaE B 0COOH, € HEBHU-
Pa3HOI0, MACHBHOIO 3a 3MICTOM, LI¢ Ha/lisl HA «HABMaHHs, HA BUIAAKOBICTb,
a He Ha KOHKpeTHi oOcTaBuHu. Hanpukiaz, cy0’ ekT, SKUH IITOBXA€E y BOAY
JIIOJIUHY, KOTpa HE BMi€ TUIaBaTH, 3 YOBHA, 1110 3HAXOAUTHCS ITOCEPE]T K-
poKoi 1 mOO0KOi piku, HE Ma€e Oy/Ib-SIKAX TOCTATHIX MiJCTaB IS pealbHOT
Hajii Ha Te, U0 MoTepHinii He 3aruHe. ToMy Teopis Ta cymoBa MPaKTHUKa
PO3IISIAI0OTH TaKi BUIAJIKH K YYUHEHI 3 HEMIPSIMUM YMHCIIOM.

4. 3n0uunna nedvanicms BiAPI3HIETHCS BiJl IHIINX BU/IIB BUHH (TIPSI-
MOTO Ta HEMPSIMOTO YMHCIIiB, 3JI0Y4MHHOI CAMOBIIEBHEHOCT1) TUM, II0 0CO-
0a He nepedayae HACTaHHS CyCIUJILHO HeOe3meuHuX HaciakiB. s Bcra-
HOBIICHHS 3JI0YMHHOT HEOAIOCTI TaKOK HEOOX1THO 3HATH 11 IHTENIEKTYyalh-
HY Ta BOJIbOBY O3HAKH.

Iumenexmyanvna o3naxa 3104unHOI Hedbarocmi. 3aKOHOJABEIb, K
1 IPU OTIHICI CAMOBIIEBHEHOCTI, HE BKa3ye, TOBOPSYH PO HEAOAIICTh, HA
MICUXIYHE CTaBJICHHS Cy0’€KTa 3JIOUMHY JIO0 CBOET il a00 0e3MisNIbHOCTI,
a jiuire 3a3Hadae y 4. 3 ¢r. 25 KK npo HenepeadaueHHs 0c00010 HaCTaHHS
CYCITHHO HEOE3MeUHNX HACTIIKIB 32 HASBHOCTI 000B’SI3Ky Ta MOYKITHBOC-
Ti Takoro nependadyenus. Lle, ogHak, He 03HaYae, 1[0 TUM CAMUM Y 0COOH
HEeMae B3arai Oy/Ib-sIKOTO MCHXIYHOTO CTABJICHHS JI0 TisSTHHSI, SIKE CIIPUYH-
HWJIO CYCITIJTbHO HeOe3MeyHl HaCHiK!. Y TpaIix i3 MCUXOJorii Ta IopHc-
NpyACHLIT 3a3HaYa€ThCs, 0 Henepea0adeHHs] HAaCiIKiB CBOTO AisiHHS 32
HasSBHOCTI 000B’SI3Ky Ta MOYKJIMBOCTI iX nepe0aunTi — I1€ HACIII0K IeB-
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HOTO TMICUXIYHOTO MPOLECY, SIKUH BiIOyBaeThCs y CBiJOMOCTI ocoOu. 3aii-
Maroud MaHIBHE CTAHOBHIIE, BIH HEUTpami3ye (IpUTHITIYye) 000B’SI30K Ta
MOKJIMBICTB Tiepefi0adeHHs CyCIUTEHO HeOe3MeuHNX HACITIIKIB.

Takum 4MHOM, IHTEJIEKTyallbHA O3HAKA 3JI0YMHHOI HEJ0ANIOCTI XapaK-
TEPU3YETHCS BIICYTHICTIO B 0COOM yCBIIOMIICHHSI CyCITiIbHOT HebOe3ed-
HOCTI BUMHIOBAHOTO HEIO TisTHHS (i1 200 Oe3/isTbHOCTI), @ TAKOXK BiACYT-
HICTIO Iepe0aYeHHs] MOKIMBOCTI HACTaHHS CYCIIUIbHO HeOe3IIeYHnX Ha-
CIIKIB BiJI I{LOTO JISTHHS.

3a cTaBIEHHSM JI0 MisTHHSA ([T, 0e3/1isITbHOCTI) MOXKYTh OyTH Taki Bapi-
AHTH MICUXIYHOTO CTaHY:

a) Cy0 €T yCBIJIOMIIIOE, 1110 IMOPYIIYE TICBHI BUMOTH 00EPEIKHOCTI, ajie
He rependayae MOXKIIMBOCTI HACTAHHSI CYCITITFHO HEOS3MeTHNK HACII TKIB.
Take cTaBiIeHHs € XapaKTEPHUM JIJIsl BUTIAJIKIB, KOJIU CY0’€KT BBaXKa€ CBOE
BIJICTYIUICHHS BiJl MOTPIOHOT ITOBEIIHKA HEICTOTHUM 1 HE3J[aTHUM HAOyTH
HEraTUBHOTO COIliaIbHOTO pO3BUTKY. Hampukian, oxopoHenps 0e3 Halex-
HOTO JIO3BOJIY MPOIYCKa€e Ha 00’ €KT, 3aKPUTHIA JUIsi CTOPOHHIX, CBOTO 3Ha-
HOMOT0, HE ITPUITYCKAIOUH, 1[0 OCTAHHIN MOYKE BUKOPUCTATH 1epeOyBaHHs
Ha IIbOMY 00’ €KTIi JIJIsl BYNHEHHS TIPOTHIIPABHOI JIi;

0) cy0’€eKT, 3MIHCHIOKOYH CBIJIOMUI BUMHOK, HE YCBIIOMIIFOE, 110 B TAKUH
cnoci0 BiH mopyurye BUMOTH obepexxHocTi. Hanpukiaz, Bofiil, kepyrouu
TPAHCIIOPTHUM 32CO00M, HE 3HH3UB IIBUJKICTH 10 MOTPIOHOI, OCKITBKA
HE MOMITHB TONEePeKyBaIbHI 3HAK «OOMEKEHHS MaKCUMAJIBHOT IIBU/I-
kocTi». [IpomoBKyioun pyx, BiH BBaXKae, IO Mi€ HATCKHUM YHHOM;

B) caMe JTisTHHS Cy0’ €KTa 1m030aBJIeHe CB1IOMOTO BOJILOBOTO KOHTPOITIO,
aJie el KOHTPOJIb BTPAYCHO 3 Horo BuHu. Hanpukia, poOiTHUK BUPOOHU-
LITBa, MepedyBaloYu y CTaHI CHIIBHOTO aJIKOTOJIHOTO CIT SIHIHHS 1 HaMa-
ralo4nch BCTOATH Ha HOTAX, XalaeThes 32 pyOMIbHUK, BKIIIOYAE CTPYM Ha
JiHIIO eNeKTpoIepesayi y Toi 4ac, KOJU Ha Hill IPOBOAATHCS PEMOHTHI
poboru.

Sk 6aunMo, Y HaBeIEHUX BHIIA/IKaX Cy0 €KT HE YCBIOMITIOE CYCIITEHOT
He0e3MeYHOCTI BAMHIOBAHOTO HUM JIisTHHS ([1ii 200 0€3MisIIbHOCTI), 110 1 €
TOJIOBHOKO PUCOIO B XapaKTEPUCTHII HOTO CTABJICHHS 0 HHOTO.

Henepeobauenus moswcaugocmi HacmaHHs HACHIOKi6 CBIIYUTH TIPO 3He-
Ba)KJTUBE CTABJICHHS OCOOH JIO CYCIUTLHUX IHTEPECIB, 11 HEJIOCTATHIO Mepe/-
0aWIMBICTh TPH 3AIMCHEHHI CIIy)KOOBHUX 000B’s13KiB, BAKOHAHHI CIICIialib-
HUX TIPaBWIL, SKi PETYIIOIOTh Ty YH iHITY MpodeciifHy AisTbHICTD, T0Iep-
JKaHHI 3araJJbHOBU3HAHUX HOPM JIFOJICHKOTO CIiIKyBaHHs. [Ipu nbaitiuBo-
My, yBRXHOMY CTaBJICHHI /10 CyCHIIBHUX iHTEpeciB ocoba, K MpaBuio,
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nepeadavae MOKIIMBI HeOe3MeUH1 HaCIiKU CBO€ET Aii (Oe3/isuIbHOCTI) 1 200
3aro0irae iM, abo BIJIMOBJISIETHCS Bl TAKOIO JiSTHHS.

[Ipu BU3HAUEeHH] 3TOYMHHOI HEI0ATOCTI B MIOBEMIHITI 0COOU BaKIIH-
BE MICI[€ [MOCi/Ia€ BCTAHOBICHHS 000B 3Ky 1 MOXIUBOCTI Cy0’ €KTa
nepeadaunuTH CyCcliJbHO HeOe3neuHi Hacaiaku. O00B’ 130K, a00 MOBHU-
HHICTB, Iepe10aYnTH HACTIIKN («ITOBUHHA Oyia») B Teopii KpuMiHaIb-
HOTO MpaBa HA3UBAOTh 00’ EKTUBHUM KPUTEPIEM 3JIOUMHHOT HET0AIOCTI;
MOKJTUBICTD TiepeadoadeHHs («Mornay) — cy0’ eKTUBHUM KpuTepiem. s
KoHCTAaTalil 3JIOUMHHOT He0aJI0CTI HEOOX1THO MOE€THAHHS 00’ €KTUBHOTO
Ta cy0’€KTUBHOTO KPUTEPIiB.

06 ’ekmusHul kpumepitl 3MOYMHHOT Hen0aI0CTi 6a3y€THCS HA BUMOTAX
TIepCOHANTFHOT Bi/IMOBIAIbHOCTI ¢y €kTa. Llei kpuTepiit 03Hagae 000B’ SI30K
KOHKPETHOI 0CO0U mependadynTi MOXKIMBICTh HACTAHHS CYCITIIbHO HeOe3-
MIEYHUX HACTIIKIB TIPH 3M1MCHEHHI HEIO i, 110 OTPEOYIOTh TOACePKAHHS
MIEBHUX 3aXOfiB o0epexHOcTi. Lle MokyTh OyTH K enemeHTapHi (TIpocCTi)
3aX0/H, SIKi 3aCTOCOBYIOTHCS Y MPOIIeci 0€3M0CEPEHBOTO CIIIKYBaHHS
JFONIe ONWH 3 OMHUM, TaK 1 CKJIaJHi, HAIPUKJIAJ BUMOTH OE3MEeKH MpHU
3nificHeHHI ipodeciitHoi AismpHOCT. OO0B’ 130K OyTH YBaKHUM 1 00auIH-
BUM IIPY 3/11MCHEHHI BiIMOBIIHUX JIil, Iepe0avn T MOKIIMBICTh HACTAHHS
BiJl HUX HEOE3MIEUHUX HACIIIKIB MOYKE BUILIMBATH 13 3aKOHIB, CIIEI1aJIbHUX
npaBwiI (IHCTPYKITiH, TOJIOXKEHB ), 10 PETTIAMEHTYIOTh Ty YH 1HITY CITYk00-
By a00 npoQeciiiHy AisIbHICTD, @ TAKOXK 13 3arallbHOBU3HAHUX (IOCTYITHUX
I pO3yMiHHS BCiMa) HOPM JIOJICBKOTO CITIIKyBaHHA. BigcyTHicTh
000B’sI3Ky ISl 0COOM TTepeI0aYNTH MOMKIIUBICTh HACTAHHS CYCITUTRHO HE-
Oe3MmeyHuX HacHigKiB (00’ €KTUBHOTO KPUTEPil0) 03HAYAE BiJCYTHICTD
y 1i AisabHOCTI 37109MHHOT HeabanocTi. Hanpuknan, H. nputsarayto a0
KpUMiHAIBHOT BiATOBIAAILHOCTI 32 T, M0, MPAIIOI0YH 3aBiTyBaYKOI0 Ma-
ra3uHy, BOHa He MepeBipuIIa SKiCTh PeMOHTY 1edi. [Ipu kopucTyBaHHI HEtO
B MarasuHi BUHHKJIA TIOXKeKa Yyepe3 Te, 10 PEMOHT Iedi OyB HESKICHHUM.
Cyn, aHanizyoun cy0’ €KTUBHY CTOPOHY HiSTHHS, IO HOTO MPHUITYyCTHIIACS
H., BcTaHoBUB, 1110 BOHa HE 3000B’s13aHa Oylia repe0adyuTH MOXKIIUBICTh
BUHUKHEHHS TOXKEK1 BHACTIIOK HESKICHO MPOBEAEHOTO PEMOHTY, OCKUTBKA
KOHTPOJIh 32 TAKMMH POOOTaMH HE BXOJUB JI0 KoJia i CITy»KOOBHUX 000B’S3KiB.
Cnpasy mono H. Oyno npunuHeHo yepes BiACyTHICTh BUHH.

Cy6 ’exmusnutl kpumepiti 3104UHHOT HEA0AIOCTI CIIiJ PO3TIIsAaTH
y TiCHOMY 3B’SI3Ky 3 00’ €KTHBHUM. BupimmanbHe 3HaYeHHS TYT Ma€ BCTa-
HOBJICHHS (DAKTUYHOT MOXKJIMBOCTI 0COOU Mepen0aynTH 3a3HaueHi B 3aKOH1
Hachiaky. [{ro MOXIUBICTE HEOOXITHO TIOB’SI3yBATH, MMO-TIEpIIE, 3 1HAMBI-
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NyaJbHUMU SKOCTSIMU 0coOu (BiK, OCBiTa, CTYHiHb MiATOTOBICHOCTI Ta
kBasTi(hikailii, 3HaHHS 3arajibHUX 1 CHEIaIbHUX MTPaBHI 00EPEkKHOCTI, Ha-
SIBHICTB YKHTTEBOTO 1 TPO(eciitHOTO TOCBI/TY, IHTENEKTYaIbHIIA PiBEHb, CTaH
3JI0POB’S TOIIO); TIO-JPyTre — 3 Ti€F0 KOHKPETHOK OOCTAHOBKOIO, B SIKil
nisina nana ocoba. HasiBHICTE X ABOX YMOB pOOUTE I Cy0’ €KTa pealb-
HO MOXKITUBUM TiepeT0adeHHs CyCITiIbHO HeOe3IMeTHnX HacHiIKiB. Bka3iBka
B 3aKOHi Ha Te, 10 MPH 3JI0YMHHII HexdanocTi, KpiM 000B’SI3Ky, Ma€e OyTH
1 MOXKJTMBICTB ME€PEI0AYUTH CYCIIIBHO HEOS3MEeUHI HACIIKA CBOTO JisIHHS,
BUKJIIOYAa€ 00’ €KTUBHE CTABJICHHS 3a BUHY. TOMYy CTOCOBHO BHUIIYCKY Ha
TOBapHUH pUHOK HenoOposikicHol mpoaykuii (cT. 227 KK) cy0’ekt aie He-
BHHHO Y Pa3i, AKIIIO CTAaHJapTH Ha MPOAYKIIII0 3MIHEHO, ajie oMy B yCTa-
HOBJICHOMY HOPSAIKY NPO 1€ HE MOBIAOMIICHO 1 MPOAYKIisl MPOLOBKYE
BUITYyCKaTHCS Ha BUPOOHUIITBI 32 cTapuMU cTaHaapramu. He3Bakaroun Ha
000B’ 130K BUITYCKaTH MPOAYKIIIFO BiAMIOBIIHO O BCTAHOBJICHUX CTAHIAPTIB,
oco0a, sika He 3Ha€ TPOo IX 3MiHH, B TAKOMY pa3i He MOXKe Tiepe0adnTH, 10
CBOIMH JiSIMH JIONTYCKA€ BUMYCK HEAOOPOSKICHOT MPOMYKIIii.

Bonvosa o3naxa 3109MHHOT HEA0ATIOCTI TIOJISTAE Y TOMY, 1[0 0Cc00a,
Malou1 peajbHy MOXKIIMBICTh MEpe0adunTH CyCITiIbHO HeOe3meqHi Haci-
KM CBO€1 TIOBEJIHKH, HE MOO1JTI3y€e BIACHI IHTENEKTYa IbHI Ta IICUXIYHI 31i-
OHOCTI 71T TOTO, 100 3MIMCHUTH BOJILOBI 1il, HEOOXIAHI /IS 3armo0iraHHs
TakuM Haciakam. [1logo Takux niit B 0cOOM BiCYTHI XapaKTepHi IS BOI
MEPEeKUBAHHS — «TPeday», «Iie He0OXiTHO 3pOOUTHY, «s TIOBUHEH X 311H-
CHHTHY, X04a CUTYallis JlaBasa iii JocTaTHio iHpopMalliro (30BHIIIHI CHT-
HaJIN) JUISL LBOTO, a 38 CBOIMHM OCOOMCTHMH SIKOCTSIMHM BOHA MO2/d CTIPHIA-
HATH H YCBIIOMUTH LIO iHPOPMAIIiIO Ta IPUHHATH MPAaBUIbHE PIlICHHS.

Sk yxe 3a3Havanocs, 3akoHoAaselp y 4. 3 c1. 25 KK chopmyntoBas
BHU3HAYEHHS HEMOAIOCTI BITHOCHO 3JI0YMHIB 3 MaTepiaabHUM ckiaaoMm. [1lo
CTOCYETBCS 3JI0YHHIB 13 POpMaTLHIM CKJIAZOM, TO IIPY OTKCI BUHU XapakK-
TEPUCTHUKY 11 03HAK Tpeda maBaTh MoA0 MistHHS (1ii a60 6e3misTbHOCTI),
a He HaciakiB. Take mepeMileHHs TATHE 3a cO00I0 3aMiHy CIOBOCIIONY-
YeHHS 3 «He Tepeadayaay Ha «He YCBIIOMITIOBajay. 3BiJCH IS 3I04YHHIB,
10 MarOTh (hOPMaJIbHUH CKIIaJl, HEA0AIICTh MOXKE OyTH BU3HAYCHO TAKUM
YUHOM: 0C00a, KA 84uHUIa OIAHHA (0it0 abo be30iAnbHicms), He YC8I00M-
J106ana 1o2o cycninvbroi nebesneyHocmi, xoua nogunHa Oyna i moana ye
yesioommoseamu. Hanpukiam, mpu BILOTI IHO3EMHOTO JTiTaka Ha TEPUTOPIIO
VYkpaiHu ninoT, IKuii HUM KepyBaB, 3a0yB YBIMKHYTH BiITIOBiTHI pO3ITi3Ha-
BaJIbHI 3HaKK. [IpOIOBKYIOUM TOMIT, BiH HE YCBIJOMIIIOBAB, 110 TOPYIIYE
MpaBuia MDKHAPOJIHUX TOIBOTIB, TOOTO BUMHSE CYCHIIBHO HeOe3meuHe
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nistaas, nependadene cr. 334 KK, xoua noBuHeH OyB 1 Mir YCBiJOMJIFOBaTH
(0 00CTaBUHY, SIKIIO O BUSBUB HEOOXIIHY YBa)KHICTh.

5. «Bunaook». Bin 3mo4nHAOT HEMOAIOCTI CINiJT BiIPI3HATH «BHITAIOK»
(«xazycy). «Bunamox» y CynoBil MpaKkTULl 3yCTpidaeThCcs HEPIKO, a aKTy-
AJIBHICTh ITUTAHb, SIKi 3 HUM II0B’sI3aH1, JOCHTh BHCOKA, OCKIIBKH HIEThCS
PO HaSBHICTH a00 BiJICYTHICTh BUHU Y KOXKHOMY BUTIaKy. Oco0nmBo yac-
TO «BHIAIOK» 3yCTPIYA€THCA Y CIIPaBax Mpo 3aMOAISIHHS LIKOIH KHUTTIO Ta
30pOB’ 0 JIFOJVMHH, BUPOOHUYHI TpAaBMATHU3M, IMOPYIIEHHS MpaBHIl 0e3-
MeKH PyXy Ta eKCIUTyaTamii TPaHCIIopTY.

«Bunanok» y paBoBiii siTeparypi po3mIsAAETHCS SIK CAMOCTIHHUKN BHIT
[ICUXIYHOTO CTaBJICHHS J0 CYCIUJIbHO HEOE3NECUHUX HACIIJKIB. Bin mac
Micye mooi, Konu HACAIOKU, WO HACMATU, nepebdysams ¥ NPUHUHHOMY
38 ’53KY 3 OisnHAM (0i€to abo 6e30isnbHicmio) 0coou, sKa, OOHAK, He MITbKU
He nepeddauana MoXICIUBOCMI ix HACMANHS, a U He MOo2ld iX nepedbayumu.
«Bwumanok» BUKITIOYae BUHY B MOBEiIHIN ocobn. Ha BimMiHy Bij 31T0YHHHOT
Hen0aIoCTi «BUMAIOK» XapaKTEePU3YETHCS BIICYTHICTIO CyO’ €KTHBHOTO
KPHUTEPII0, SIKUH y IOETHAHHI 3 00’ €KTHBHUM BH3HAYAE HENOAIICTD SIK BH/T
HeoOepexkHOT BUHU. HeMOXITHBICTh TIepei0aunTy CyCIiIbHO HeOe3neuHi
HaCTIiIKU1 MOKe OyTH 3yMOBJIeHa SIK Cy0’ €KTUBHUMH 0COOIMBOCTSIMHU 0COOU
(Opak HEOOX1THMX 3HAaHb, HABHYOK, JIOCBITY, ca0Ki po3yMOBi 311I0HOCTI,
XBOpo0a TOIO), TaK i TiI€E0 KOHKPETHOIO 00CTaHOBKOIO, B SIKiii Oys10 BUMHE-
HO AISIHHS, IO CIPUYMHIIO Hachigku. Hanpuknaza, M. ta K. inum monso-
BOIO JIOPOTOI0. M., 3aKypIOIOYH, KHHYB Y 3apOCIINI TPABOIO KIOBET Iajato-
YU CipHUK, SKAH MOTpPanuB y O0UKY 3-1Mij OEH3WHY, IO TaM JiexKana,
BHACIIZOK 4OTO OCH3MH, 110 3aJUIIUBCS Ha JHI OOYKHU, 3aHIBCS 1 CTABCS
BuOyX. JIHOM 604K, 110 BHiIeTIO0, K. OyI10 3amoistHO TSKKI TIIECHI YIIIKO-
mkeHHs. CaMm ke M. Big BUOyXy He TOCTpak/iaB, 00YKH, IO JiexKasia B KIO-
BeTi, He OayuB. Y npoMy Bunaaky M. He nepeadayaB MOKIMBOCTI 3aIO/i-
stHHs 1koau K. 1 He mir 11 nepepbauuT.

«Bunaooky («xazycy») uxnrouae KpUMIHANbHY 6I0N0BIOANbHICIb 3a
BIOCYMHICMIO CKAAOY 3MOYUHY (30KpeMd, 8UHU) 8 NO8EITHYT 0coOU.

— § 5. 3viliana ¢gopma BUHU

1. Bigmogigno 1o ct. 23 KK BrHa Moke OyTH BHpakeHa TUTHKU Y Gop-
Mi ymuciay abo HeoOepexxHocTi. [Ipu oMy OJHI 37104MHU MOXKYTb OyTH
BYMHEHI TUIBKK YMHUCHO (kpajixkka — cT. 185 KK), iHmi MoxyTh OyTH
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TiIBKH HeoOepexxHuMHU (cimyx)00Ba HeadanicTb — cT. 367 KK), Tpeti — sik
YMHCHUMH, TaK 1 HeoOepexHnMHu (BOuBcTBo — crarti 115, 119 KK).

[IpoTe Hayka KpUMiHATFHOTO MTpaBa Ha IMiJICTaBi aHATI3Y JESKUX cTaTer
Oco6muBoi yactTuau KK po3poOuia noHsTTs 3Mitanoi popmu BuHH (iHOA1
il Ha3MBAIOTh CKJIAJIHOO, 00 MOBIHHO, (POPMOIO BUHH).

3miwana gpopma sunu sense coboio pisHe ncuxiune cmasients 0coou
¥ (hopmi ymuciy ma Heobepedschocmi 00 pizHUX 00 EKMUBHUX O3HAK OOHO20
1l MO2O CAMO20 310UUNY.

[Ipu 3mima#niit hopmi BUHH MO0 OJHUX 00 €KTUBHUX O3HAK CKIIAIY
37I0YMHY Ma€ Micle yMuces (MIPpsMU 4d HepsIMHUIA), OO0 1HIINX — He-
00epekKHICTh (CAMOBIIEBHEHICTh YW HEOAIICTH ).

2. [TutanHs nipo 3Miniany (GopMy BHHU BUHUKAE Y TUX CKJIaJax 3J10-
YUHIB, Y IKUX 00’€KTUBHA CTOPOHA 32 CBOIM XapaKTEPOM € CKIAOHOI0.
OCKIJIbKH 3MICT BUHU BU3HAYA€THCS ICHXIYHUM CTABJIEHHSM 0COOH HE TiJIb-
KU J10 00’€KTa, a i 10 00’ €KTHBHOI CTOPOHH KOHKPETHOTO 3JI0YUHY, TO BHHA
MOBHHHA BiZoOpakaTh CKIaJHUN XapakTep 00 €KTHBHUX O3HAK KOHKPET-
HOTO CKIIQ/1y 3JI0YHHY.

MorkHa BUIUITATH JIBi TPYTIN 3I0YMHIB 31 3MiIaHOO (popMoro BUHU. [ lepuia
2pyna — 11 Ti 3JI0YMHH, B SIKUX JiSHHS, IO SIBIISIE COOOI0 TIOPYILICHHS STKUX-
HeOy/Ib paBuII Oe3IeKHu, came 110 coOi, y BIIPUBI BiJ] HACIIJIKIB € ajMiHiCTpa-
TUBHUM YH TUCIUTTTIHAPHAM TIPABOTIOPYIIICHHSM, 1 TUTHKH HACTaHHS CyCITiTh-
HO HE0E3MEeYHNX HACIIJIKIB, IPUYUHHO OB’ s3aHUX 3 JIISTHHSIM, POOUTH yce
BYMHEHE 3JI0YMHOM. J{0 TaKnX 3710YMHIB HAJIEKATh, HATIPUKIIA, TIOPYIICHHS
BUMOT 3aKOHOJIABCTBA PO OXOPOHY MPAITi, SKIIO BOHO CIIPHIUHUIIO 3arHOeITh
moneit abo iHm Tshkki Haciaky (4. 2 cr. 271 KK); nopymiennst mpasui 6e3-
MeKU JOPOXKHBOTO PyXy a00 eKCInTyarallii TpPaHCIIOpTy 0co0aMHu, sKi KepyIoTh
TPaHCIIOPTHUMH 3aCO0aMH, IO CIIPUIMHIIIO TTOTEPIIIIOMY CMEPTh a00 TSIKKI
TitecHi ymkomkeHHs (4. 2 cr. 286 KK); mopyieHnHs Y4MHHUX Ha TPaHCIOPTi
MIPaBUJI, 10 CIIPUYUHMIIO 3aru0eb Jiroiel ado iHII TsoKKI Haciaky (ct. 291
KK); He3akoHHe miepeBe3eHHs Ha TIOBITPSHOMY Cy/IHI BHOYXOBUX a00 JIETKO-
3aiMHUCTUX PEUOBHH, 1110 CIIPUIMHUIIO 3arkOelTh JIroiel a0o iHII TSDKKI Ha-
ciiaku (4. 2 cr. 269 KK) ta iH. Y 11X 37104UHAX NOPYULEHHSL NPABUTL MOICE
Oymu 5K YMUCHUM, MAK | Heobepeds CHUM, aJle CTaBJICHHSI 10 HACTIIIKIB BUSBIIA-
€TBCSI MITLKU @ HeobepedcHOCmE: CaMOBIIEBHEHOCTI abo HexbanocTi. Tomy,
KOJIM BUHHHH MOPYIIYE MPaBUiIa YMUCHO, 1 Mae Mice 3Mimiana GpopMa BUHU:
0 JTISTHHST — YMUCEIT, a J0 HACHi/IKIB — HE0OepeKHICTb.

Y Opyeiti epyni 31I04MHIB CKIIaJIHICTh 00’ €KTUBHOI CTOPOHU IOJISTAE
B TOMY, IIO Tiepei0adeHe 3aKOHOM YMUCHE JISTHHS CIIPUUUHSIE J[BA Pi3HUX
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HACJIAKY: epmnii (HalOmx4umii) € 000B’I3KOBOIO O3HAKOIO 00’ €KTUBHOT
CTOPOHH, a APYTHid (BlAAaICHIH ) — KBaTi(PIKYIOUOI0 03HAKO. Y IHX 3710-
YMHAX 3T1HO 13 3aKOHOM 1 I0JI0 JisTHHS, 1 IIOJI0 MIEPIIOTo, 000B’I3KOBOTO
HaCIIiAKYy cy0’€KTHBHA CTOPOHA BUPAXKAETHCS B yMucai (IpsIMOMY UM He-
MpsIMOMY), & BIIHOCHO JIpyroro (KBaixiQikoBaHOTO) HACTIKY — MITbKU
8 HeobepexxcHocmi (CaMOBIIEBHEHOCTI uM HebanocTi). Jlo Takux 3mounHiB
HaJIe)KaTh, HAPHUKJIIAJA, YMUCHE TSDKKE TIIECHE YIIKOJKEHHSI, SIKE CIIPUYH-
HWI0 cMepTh notepinoro (4. 2 c¢r. 121 KK); ymucue 3uumenss abo mo-
ITKO/KSHHS Yy’KOTO MaifHa, M0 CIPUYUHUIIO 3aru0eih JI0AeH 9u iHIIi
TsDKKI Hachigku (4. 2 ct. 194 KK); yron abo 3axonjieHHs 3ali3HUYHOTO
PYXOMOTO CKJIaJy, IOBITPSIHOTO, MOPCHKOTO UM PIYKOBOTO CY/IHA, SIKIIO I1i
Ji1 CIpUYMHWIIM 3aTU0eITh JTFOIeH 9u iHI TsDKKI Haciaka (4. 3 ct. 278 KK)
Ta iH. Tak, K110 npoaHasizyBaTu cy0’ €KTUBHY CTOPOHY YMHCHOTO TSIKKO-
T'O TIJIECHOTO YIIKO/PKEHHS, SIKe CIIPUYMHUIIO CMEPTh MOTepniioro (4. 2
ct. 121 KK), To mono maissHHS (HampuKiIam, yrnapy HOXKEM) 1 3amolistHHS
TSOKKOTO TIJIECHOTO YIIKOKEHHS Y BUHHOTO MOXKE OyTH TUIBKH YMHUCEI
(mpsiMHI UM HETIPSIMHIA), & TOJI0 APYTOr0 HACIIIKY — CMEPTI MOTEPIILIo-
T'0 — TUTBKH HEOOEPEKHICTh (CAaMOBIIEBHEHICTh UM HEAOAICTD).

3. 3a HassBHOCTI 3MilIaHOi (GOpMHU BUHHM CIi/l BUPIIIUTH MATAHHS PO
Te, SIKUM Y YLIOMY € 3104UH, YIMHEHU BAHHUM, — YMUCHUM Y1 HEOOEpexK-
HUM. e Mae BakiiMBe MpakTHYHE 3HaYeHHA. Harmpukmas, BiMoBiIHO 10
crareii 14 Ta 15 TibKH B yMHCHUX 3JI0YMHAX MOXKJIMBI TOTYBaHHS 1 3aMax;
3a cT. 26 KK 000B’S13k0BOI0 03HAKOIO CITIByYacTi € YMUCHA Y4aCTh B YMHC-
HuX 3mounHax. [lin peruanBom sk HalO1TBIT HEOE3MEYHUM BUIOM MHO-
KMHHOCTI PO3yMi€ThCS BUNHEHHSI HOBOTO YMHUCHOTO 3JI04MHY 0CO00I0, sIKa
Mae cyaumicTh 3a ymucaui 31mo04rH (ct. 34 KK). Tomy npu 3mimnaniit gpop-
Mi BHHH Tpeba BU3HAYUTH, JI0 SKUX 3JIOYMHIB — YMHUCHHUX YU HEOOepexk-
HUX — CJIiJ] BIAHECTH BUMHEHUH 3IOYNH. Bupiuienns ybo20 nUmaHHs 3a-
JeAHcUmd 810 Moo, AKA 00 EKMUBHA 03HAKA KOHKPEMHO20 CKAAOY 3104UHY
€ HAUBANCIUBIUOIO O/ BUSHAHHS OISIHHS 3N0YUHOM | OYIHKU CIIYNEHs 11020
CYCninbHOI Hebe3neuHoCmi.

VY nepwiti epyni 31104UHIB 31 3MIIIAHOK (HOPMOIO BHUHHM, B SAKHUX JIISTHHS
came 110 co0i He € 3JI0YUHOM, a CTa€ HAM TUTBKH 32 YMOBH, III0 BOHO CIIPH-
YMHWIIO TSXKKI HACIIIKK, BUPILIaJIbHE 3HAUECHHS Ma€e HeoOepekHe CTaBJIeH-
Hs 70 mux HacaiakiB. CaMe BOHO 1 BU3HA4YA€E BIJHECEHHS IUX 3JIOYMHIB
B IIJIOMY JI0 HEOOEPEIKHUX.

Y Opyeiti epyni, ne mon0 AisIHHA 1 HaOMMKIOro (000B’I3KOBOTO) Ha-
CIIIKY Tepe0adaeThesi yMucel (MpsIMUAE Yu HeMIPsIMKKA ), a TIIOJI0 Bijasie-
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HOT0 — HEOOEPEIKHICTh, 37I0UMH Yy I[IJIOMY BU3HAETHCSI yMUCHUM, OCKUTBKA
caMe YMHCHE CTaBJICHHS JIO JisIHHS 1 HAHOJIMIKIOr0 HACHIIKY BU3HAYAE
CHPSMOBAHICTb 3JIOYHHY, HOTO CYCIIIbHY HEOS3IEeUHICTh.

4. 3HaveHHs 3MilIaHoi (JOPMH BHHU BUSBISIETHCS B TOMY, 110 BOHA J]a€
MOXITUBICTB: 1) KOHKPETU3YBaTH CTYIIHb CYCIIBHOI HEOE3IIEUHOCTI 31710~
YHHY; 2) BU3HAUUTH [IPAaBWIbHY KBali(hiKkaliro; 3) BiIMeKyBaTH OMM3bKi 32
00’ €KTUBHMMU O3HAKAMU CKJIaJH 3704MHIB. TaK, 3al0IIIHHS TSHDKKUX TLIec-
HUX YIIKO/DKEHb, BIJI IKUX CTajacsi CMEPTh, KBaTi(DiKyBaTUMEThCS SIK YMHUC-
He BOMBCTBO (cT. 115 KK), AKIII0 110710 TiIECHOTO YIIKOKEHHS 1 MIOA0
cMepTi OyB yMECEI; SIKIIIO XK 1 M[0/I0 TUIECHOTO YIITKOJHKEHHS, 1 III0JI0 CMEPTI
OyJ1a He0OEePEIKHICTh, TO 0CO0A BIIIOBIAATHME 32 BOUBCTBO 3 HEOOSPEIKHOC-
Ti (cT. 119 KK). JIumre 3a HasBHOCTI yMHCITY MO0 TSHKKHUX TLTECHUX YIITKO-
IKEHb, a IIOA0 CMEePTi — Heo0epeKHOCTI (TOOTO MpH 3MiNIaHii Gopmi BUHH)
MaTHMeE MICIIE CKJIAJ] 3TI0YHHY, iepeadadeHuii 4. 2 ¢T. 121, — yMuCHe TsHKKe
TIIECHE YIKOJKEHHS, SIKE CIIPHUYMHUIIO CMEPTh MOTEPIILIOTO.

§ 6. MoTuB Ta MeTa 3J109YHHY

1. Buna, Oyyunt 000B’SI3KOBOIO 03HAKOI0 Cy0’€KTUBHOT CTOPOHH CKJIa-
Iy 3JI04MHY, HE BHUepIye ii 3MicTy. BaxknuBy poib y XxapakTepuCTHIIL
Cy0’€KTHBHOI CTOPOHU BiIrpar0Th TAKOK MOTHB Ta MeTa 3104uny. Mo-
mue — ye HYMpiwHe CNOHYKAHHSA, PYWITIHA CUNA GUUHKY TIOOUHU, U0
8U3HAYAE 11020 3Micm | donomazac 6invul e1UOOKO pOZKpUMU NCUXIUHE
cmaenenns ocoou 00 euuneno2o. Mema — ye yaenenus npo 6axscanull
pesyibmam, aKo20 npazue 0ocsemu 0cood, wjo GU3HAYAE CAPAMOBAHICTIb
Oisinns. MOTHB Ta MeTa SIK TICUXIYHI 03HaKH XapaKTepHi 011 6y0b-aKoi
€8I00MOT 8071b06OI nosedinku a0OunU. B X 0CHOBI ekaTh MOTpedH, iHTE-
pecu mroaunau. OHAK KOJIX HIEThCs PO MOTUB Ta METY 310YUHY, TX 3MICT
BH3HAYA€ETHCS aHTHCOLIaIbHOIO CIIPSIMOBAHICTIO.

Momug 310uuny — ye CnoHyKaHHA 00 GYUHEHHS 310YUHY, A Mema —
VAGLEHHS NPO U020 CYCNIIbHO HeDe3neuHull HACTIO0K, NPo My WKooy, o,
AK YCBIOOMNIOE SUHHUL, HACMAaHe 0I5l OXOPOHIOBAHUX KPUMIHATbHUM 34~
KOHOM GIOHOCUH [ SIKA, Npome, € 0Jis Hb020 OANCAHOIO.

MoTHB J1a€ 3MOTYy BU3HAYHTH, YoMy 0co0a BUMHSIE 3JI0YHH, a METa —
3apadu 4020, 10 SKOTO Pe3yJbTaTy CIpsIMOBaHa ii cyciabHO HeOe3neyHa
JisUTBHICTB. 3BiICH OYEBHUIIHO, 110, nO-nepule, PO MOTHUB 1 METY 3JI0UUHY
MOYKHA TOBOPHTH JIUILE Y Pa3i BUMHEHHS yMucHux 3noqunis. [Ipu npomy

173



Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

MeTa MO)Ke OyTH TUIBKH y 37I04MHAX, 10 BUYNHIIOTHCS 3 IPSIMUM YMHUCIIOM,
OCKIJIbKM BOHA € CBIJIYCHHSAM Oa)kaHHs MEBHOTO Hacliaky. [lo-dpyee,
Cy0’€KTHBHA CTOPOHA MICTUTh HE BCl MOTHUBHU Ta METY, a TIJIbKU Ti 3 HUX,
10 BU3HAYAIOTh CYCITIJIbHY HEOE3IEUHICTh, aHTHCOLIAIbHY CIIPSIMOBAHICTh
JSIHHS, BIUTMBAIOTh HA CTYIIHB HOTO TSDKKOCTI 200 Ha CTYMIHb CYCIUTBHOT
He0e3MeyHOCTi 0COOM BUHHOTO.

2. MoTuB Ta MeTa € CaMOCTIMHUMHU ICUXOJOTrIYHUMHU O3HAKAMU
Cy0’€EKTUBHOT CTOPOHH, aJic BOHH B3a€MO3aJICXkKH1, B3a€MOIIOB sI3aHi 1 TiTh-
KM Y CBO{H €IHOCTI MOXKYThb JaTH MOBHE YSBJICHHS IIPO CIPSMOBAHICTh
MOBEAIHKM 0c00M, HaNPUKIIaA, KOPUCIUBUIA MOTHUB Ta KOPUCIHBA METa
B TaKHUX 3JI0YMHAX, K KpaaiKKa, rpadix, LaxpancTBo.

MoTHBY MOXKYTh MaTH pi3HUN XapakTep: HU3bKi (HapUKIa], KOPUCTD,
MOMCTa, XyJTIraHChKUH); TaKi, 10 He MAIOTh HU3BKOTO XapakTepy (Harpu-
KJIaJ1, )KaJliCTh, CIIBYYTTS, IPArHCHHS JIONIOMOTTH 1HIIIN JIFOJMHI Ta iH.).
Merta Takox MOke OyTH Pi3HOIO, HAITPUKJIIA]l, METa HE3aKOHHOTO 30arayeH-
Hsl, METa NMPUXOBATH 1HIIWH 37104MH, METa HACHIBHUIILKOT 3MIHU KOHCTH-
TYLIHHOTO J1aJ1y, MeTa 30yTy MiIpoOIeHUX IIIHHUX MarepiB TOMIO.

3. Ha BinMiHy BiJl BUHH MOTHUB Ta M€Ta y CTPYKTYpi cy0’€KTHBHOT CTO-
POHH € haxyrbmamusHumMu 03HaKamu, TOOTO TAKUMU, SIKi B XapaKTEPUCTH-
11i cy0’€eKTUBHOI CTOPOHH Pi3HUX 3I0YMHIB MOXKYTh BiAirpaBaTu pizHy podib.
3aJIexHO B 3aK0H00a84020 onucy cy0’eKTUBHOI CTOPOHH KOHKPETHHX
3JI0YMHIB MOTHB T2 METa MOXYTh BUKOHYBAaTH POJIb 00OB’SI3KOBUX, KBaJi-
¢ikyrounx (0cobaMBO KBaMi(hiKyIOUHX ), IPUBLICHOBAaHUX O3HAK a00 O3HAK,
IO TTOM SIKUIYIOTh Y OOTSKYIOTh TIOKapaHHsI.

0608 ’a3K06uMU 03HAKAMY MOTUB Ta METa BUCTYIAIOTh y TUX BHUIAIKaX,
KOJIY 3aKOHOJIaBellb Tepeidadae iX y AUCIIO3UILIsX cTaTei: ado psiMO BKa-
3y€ Ha HUX, A00 BOHH OJIHO3HAYHO BUIUIMBAIOTH 13 XapakTepy HisHHs. Tak,
y aucno3unii ct. 364 KK npsiMo 3a3HadeHi KOpUCIMBI MOTUBHU a0o0 1HIII
0COOUCTI IHTEpEeCH SIK 000B’I3KOB1 03HAKU CY0’ €KTHBHOI CTOPOHU 3JI0BXKH-
BaHHS BIa010 a0o ciyk00BuM cranosumieM. Y cT. 185 KK mpsimo He Ha-
3BaH1 KOPUCITUBUNA MOTHB Ta KOPUCITNBA METa, aJIe caMe JIISTHHS — KPaIikK-
Ka, BU3HAYCHA 3aKOHOM SIK TAEMHE BUKPAJ/ICHHS 1y’>KOTr0 MaiiHa, BHY TPIILIHBO
BHMarae ix sk 000B’sI3KOBHX.

SKIio 3aKOHOJABELb Nepeadayae KOHKPETHI MOTHB YU METY SIK
000B’SI3KOB1 O3HAKH CKJIay 3JI0YMHY, TO BiJICYTHICTb X Y KOHKPETHOMY
BUIAJIKy BUKJIIOUA€E Lei ckian 3710unHy. Hanpukian, SKio npyu BUNHEHH]
MEBHUX JiH BiACYTHIHN XyTiraHCbKUA MOTHB, TO CKJIaJl XyJiraHCTBa, epe/-
Oauenuii y ct. 296 KK, Bukitouaethcsi. He moxxe OyTtu maxparictsa (ct. 190
KK) 6e3 kopucnTuBHUX MOTHUBY Ta METH.
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OCKiJIbKY TIEBHI MOTHUBHU Ta METa BILUIMBAIOTH HA CTYIIHb TSHKKOCTI 3710-
YHHY, 3aKOHOJIABEIb MOYKE BKa3aTH iX y JCSIKUX CKIIAAax K K8ANIpiKyioui
abo ocobnuso keanighikyroui osHaku, TOOTO TaKi, MO TiABHITYIOTh (3011b-
IIYIOTh) CYCIUIbHY HEOE3MEeUHICTh NIEBHOTO CKiany. Hampukian, nmpoctuii
CKJIaJ] yMUCHOTO BOMBCTBA, nepeadadennit y 4. 1 ct. 115 KK, siBisie coboro
YMUCHE MTPOTUIIPaBHE 3aIOAISTHHS CMEPTIi 1HIIIH JTIONWHI He3aJeXHO Bif
MOTHUBIB Ta MeTH. OIHAK SIKILO [Ie BOMBCTBO BUMHSAETHCS 3 KOPUCIUBUX YU
XyJiraHCHbKUX MOTHBIB YH 3 TIOMCTH 32 BUKOHAHHSI [TOTEPITLIMM CBOTO CITYK-
©0BOTO 200 TPOMAICHKOTO 000B’S3KY, TO BOHO BH3HAETHCS OUTBII TSKKUM
(xBastiikoBaHMM) — TepeOaueHUM y BiAMOBITHUX MyHKTax 4. 2 cT. 115
KK. Oco6nmmiBo kBanipikyrouuMH 0O3HAKaMH €, HATIPUKIIAJ], METa MPOAaKy
HE3aKOHHO BHJTYYEHOI KPOBi Y CKJIa/ii HAaCHIIBHHUIIBKOTO TOHOPCTBA (4. 3
ct. 144 KK).

Pa3zom 3 TUM IEBHI MOTHBHU Ta METa MOXKYTh 3MEHIIYBATH CyCIIJIbHY
HeOe3IMeuHICTh, TKKICTh KOHKPETHUX 3JI0YMHIB, TOMY 3aKOHOIABEIlh BKa3y€e
iX y AESIKUX CKJIaJaxX 3JIOUMHIB SIK MPHUBiLICHOBaHI, TOOTO TaKi, IO 6U3HA-
YAmMe 310YUH MEHW MANCKUM (npusinetiosanum). J10 TaKUX 3JI0UNHIB
HaJeXaTh, HAIPUKIIA]l, YOUBCTBO IIPH MEPEBUIIEHHI MeX HE00XiTHOi 000-
ponu (ct. 118 KK), 60 fioro MOTUBOM € 3aXHCT BiJ] CyCHUILHO HEOE3MEUHO-
TO MOCSITaHHSI.

SIxkmo B crartax Ocoonusoi vactran KK He 3a3HaueHi MOTHBH Ta METa
Hi sIK 000B’SI3KOBI, Hi SIK KBaJiiKyroui abo mpuBiieioBaHi 03HAKU, TO 60HU
Ha Keanigixayiio He 6naUSAIOMb, AJIE MOKYTh BIUIMBATH Ha MPU3HAYCHHS
MTOKapaHH: K TIOM SIKITyIodi a00 sk 00TshKyrodi foro. Tak, BiamoBigHO 10
4. 2 cT. 66 KK MOTHBY, 1110 HE MalOTh HU3BKOT'O XapaKkTepy, MOXKYThb ypaxo-
BYBATHUCSI CYJIOM SIK TaKi, IO MOM’SIKITYIOTh MTOKapaHHsI, HATPHUKIIAM, He-
MIPaBWIIHHO 3PO3YyMilTi iHTEpecH CITy:KOH, KaliCTh, 3aXUCT BiJl CYyCHIHHO
HeOe3MeyHOoro NoCATanHs, TOl SIK BANHEHHS 3JI0YMHY Ha IPYyHTI PacoBoi,
HalllOHAJIBHOI YU PeIiriiHoT BOpOKHEY1 ab0 po30pary 3rijaHo 3 1. 3 4. 1
cT. 67 KK € o0cTaBuHO0, 10 O0TSIKY€E TTOKapaHHS.

§ 7. Ilomusika Ta i 3HAYEHHS
JJISl KPUMIHAJIBLHOI BiINOBiAAJILHOCTI

1. KpuminaneHe npaBo 0a3yeThcst Ha PUHITUIIT BUHHOI BiIIOBi/ajhb-
HOCTI 0coOu 3a BUMHEHE Helo AisiHHSA. BuHa nependadae npaBuibHE aieK-
BaTHE BiJIOOPaKEHHS Y CBIJIOMOCTI Cy0’€KTa SIK FOPUJINYHUX, TaK 1 PakThH4-
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HUX O3HaK 3704nHy. OHAK Y )KUTTI TPAIISIOTHCS BUIIAAKH, KOJIU 0c00a,
BYMHIOIOUM KOHKPETHE JisIHHS, TTOMHIJISIETBCSI B HOTO (DAKTUYHUX O3HAKAX
(y xapakTepi 00’ €kTa 9 TipeIMeTa, JisTHHS, HACHIIKIB, TPHYHMHHOTO 3B’ SI3KY)
a00 HempaBUIIbHO OLIIHIOE HOTO MTPAaBOBY NPUPOY, FOPUAMYHI BIACTUBOCTI.
VY Takux BUITAIKaX y CBIIOMOCTI 0COOH CKJIATA€THCS IIOMIIKOBE YSIBJICHHS
po 00’ eKTUBHY MiCHICTH. lle Moke OyTH BUKIMKAaHO Pi3HUMHU 00’ €K-
TUBHUMH 1 Cy0’€KTMBHUMH OOCTaBHHAMH, MPH SIKUX YUUHSIETHCS TiSTHHSA,
1 M0-pi3HOMY BIUIMBATH Ha BUPIIICHHS IUTAHHS PO BUHY 0cO0M Ta ii Kpu-
MiHAJTBHY BIAMOBiAaNBHICTE. Y MHUX BUIAJKaX 1 BHHUKAE MUTAHHS NpPO
nomuaky Ta 1l 3HAYSHHS JJIs1 KPUMIHAJIBLHOT B1IMOBIIaIbHOCTI.

KpuMiHaabHUE KOAEKC HE MICTHTH CIELIaIbHUX HOPM PO [TOMMJIKY.
[ToHATTS TOMIITKH, 11 BUAM Ta 3HAYEHHS BU3HAYAIOTHCS HAYKOIO KPUMiHAIb-
HOTO MpaBa i MPaKTUKOIO Ha OCHOBI aHaJi3y TAKUX MOHATH, SIK Cy0 €KTHBHA
CTOpPOHA, BHHA, YMHUCEI, HEOOEPEKHICTh, «BUIAIOK» («Ka3ycy).

11i0 nomunxow 8 KpUMIHAIbHOMY NPAGI POIYMIEMbCA HENPABUTILHE
VABIEeHHsL 0COOU NPO IOPUOUYHT BL1ACUBOCMI ab0 hakmuyHi 00 €eKMueHi
O03HAKU 8UUHIOBAHO20 HEIO OifAHHA.

3aJiexHO BiJ 3MICTYy THX OOCTaBHH, SKi HEMPABUIHHO CIIPHIAMAIOTHCS
Cy0’€KTOM, pPO3Pi3HAIOTH JBa BUAM MOMHUIIKU. IOPUINYHY Ta (pakTHUHY.

2. FOpuouyna nomunika Tojsira€ B HETIPaBUIILHOMY YSBICHHI 0COOM PO
FOPUANYHI BJIaCTUBOCTI BAMHEHOTO, OTO TPAaBOBY XapaKTepruCTHKY. Came ToMy
IOpPUIMYHY TIOMUJIKY L€ Ha3UBalOTh MIOMIJIKOIO B 1paBi. OTKe, IpH IOpHIHY-
Hiil moMuiILi 0ocoda MOXKe MOMHJIATHUCS B 3JIOYMHHOCTI 400 HE3JIOYMHHOCTI
BYMHEHOTO HEFO JISTHHsI, Horo KBawmidikarii, y BUi a00 po3mipi TOKapaHHS,
nepe0a4eHOro 3aKOHOM 32 1€ JTistHHS. BiImoBiiHO rOpyIMYHa ITOMUITKA TTOTi-
JSIETHCSI HA TP BUJIM: @) TIOMHUJIKA B 3JIOYMHHOCTI JISIHHS O) MOMMJIKA Y KBa-
Jigikari 37104rHy; B) TOMHIJIKA y BHIi Ta PO3Mipi IOKapaHHsL.

THomunxa 6 3noyunnocmi OisinHs, y CBOIO Yepry, MOXKe OyTH JABOSKOTO
pOIy: BOHA IOJIATAa€E B TOMY, 110 0cO0a BBAXKA€ CBOE JIISIHHS 3JI0YHHOM,
a B JIHCHOCTI 3aKOH HOro TakMM HE BU3Ha€; a00, HaBIAKH, JISHHS 3a 3a-
KOHOM € 3JI0Y4MHOM, a 0c00a BBaXKae, 10 BOHO HE € 3I0YMHOM. Y MEpUIOMY
BHUIIQJIKy M€ MICIIC TaK 3BaHUW YSBHUI 37I04MH, SKHI ICHY€E TUILKU B YSIBI
0co6u. OCKUTEKH 000B’ I3KOBOIO 03HAKOFO 3TI0YMHY BiAMOBITHO 710 4. 1 cT. 11
KK € fioro kpuminaiabHa IpOTUIIPABHICTh, TOMUJIKOBE YSIBJICHHS PO 3J710-
YUHHICTbH JiSIHHS BUKJIIOYA€ BUHY 1 KpUMIHAIBHY BiAMOBiNANBHICTh. Tak,
He Misrae KpuMiHATBHIT BiJIIOBITaIbHOCTI 0c004, SKa CKYTIOBYE 1 Ipojiae
BaJIOTHI IIIHHOCTI 1 BBa)Kae, 110 I Al € 3JJ04MHOM, a B QIHCHOCTI XK TaKl
nisiaas He nepeadadeHi B KK sk 3mounHHi.

176



Po3zoin X. Cy6 ’ekmusna cmopona 3nouuny

VY napyromy BUMAJKy, KOIH JTisIHHS 38 3aKOHOM BH3HAETHCS 3II0UYMHOM,
a 0coba BBaykae HOro MpaBOMIpHHUM, HE3JIOYMHHHUM, BHHA 1 KpUMiHalIbHA
Bi/ITIOBIIATBHICTD B TIPUHITUTI HEe BUKJTFOYArOThHCH. Lle HacaMmmeper BUTuIMBae
31 3MiCTy BUHH, i1 OpM: 3aKOHOAABEIb HE BKIIIOYAE 10 IX XapaKTEPUCTUKU
TaKy O3HaKYy, K YCBIJJOMJICHHSI 0COO0I0 KPUMIHAILHOT IPOTUIIPABHOCTI Ji-
staHsA. KpiM Toro, BianoBiaHo 10 4. 2 cT. 4 KK 31mounHHICTE 1 KapaHICTh [ii-
SIHHSI BU3HAYAFOTHCS 3aKOHOM ITPO KPUMIHAJIBHY BiIIOBIIABHICTS, SIKHI JTisIB
Ha 4ac YYUMHEHHS 1bOro JisHHs. 3rigHo 31 ¢T. 68 Koncturymii Ykpainu He-
3HaHHS 3aKOHIB HE 3BUIBHSE Bi/l FOPUANYHOI BimoBinaneHOCTI. [IpaBoBOIO
MiICTaBOIO BOTO € nependadenuiit KoHcTUTyIiero NOopsaoK omyOITiKyBaHHS
1 HaOpaHHS YMHHOCTI 3akoHy. CtarTsi 57 mporononrye: «3akoHu Ta iHMI
HOPMATHBHI aKTH, III0 BU3HAYAIOTh IPaBa i 000B’SI3KM TPOMAJISTH, MAIOTh OyTH
JOBEZICHI JI0 BiJIoMa HACEJIEHHS Y TOPSAKY, BCTAHOBICHOMY 3aKOHOMY. 3 I1b0-
T'O BHIUIMBAE, IO SIKIIO I MOPsI0K OyB H0OICpIKaHUMN, TO JIi€ TPE3YMITILs
3HaHHSI 3aKOHY BCiMa rpOMajisiHaMH, a TOMY ITIOMMJIKA Cy0’€KTa, 3a 3arallbHIM
MPaBUJIOM, HE BUKIIIOYAE BUHU 1 KpUMiHAJIBHOI BiIIOBifaIbHOCTI. Tak, KpH-
MiHaJIbHIM BIIIOBIAAIBHOCTI i IAra€ KEPIBHUK MIIPUEMCTBA, SKUH OLIbII
SIK 32 OJIMH MiCSIh HE BUTUIAYy€ 3apO0iTHY IJIaTy MpalliBHUKaM, BBRKAIOUH,
0 TaKe JisIHHS HE € 3JI04MHOM, Xo4a B jikicHocTi cT. 175 KK nependavae
TaKe JISHHS SIK 37I09UH POTH TPYJIOBUX MPAB TPOMAJISH.

Jlumre B THX BUManKax, Koiu nepeadadeHnii KonctuTymiero mopsiiok
oryOnikyBaHHs 1 HAOpaHHS YMHHOCTI 3aKOHY He OyB Aonep»’aHuii abo oco-
0a BHACIIJIOK KOHKPETHUX OOCTAaBUH HE MaJla pealibHOT MOMKIJIMBOCTI O3Ha-
HOMHUTHCS 13 3aKOHOM (HAIIPHUKIIA], TepedyBaia 3 eKCIEeIUITIEI0 Y Biiane-
Hill MiCLIEBOCTI), @ OTKe, 3HATH NPO 3JIOYUHHICTD AiISTHHS, KpUMiHAJIbHA
BIJIIOBIAAIBHICT BUKITOYAETHCS.

Homunka wooo keanighixayii 3104uHy TaKOXK, BIACHE KaXKy4H, BiJlO-
Opaskae He3HaHHs a00 HEAOCTATHIO OIHPOPMOBAHICTh 0COOH PO YNHHUH
KpUMiHaIbHUHN 3aKkoH. Hampukmian, yanHsroun Biakpute 0e3 HaCHIIbCTBA
BHKpAJCHHS YyXKOT0 MaiiHa, 0co0a BBaXkae, 10 Take JIiTHHS KBaiQikyBa-
tuMeThes 3a cr. 185 KK sik kpajikka, IpoTe BOHO IMiANAJIAE i O3HAKH
ct. 186 KK, sika nependayae rpadik. Tyt oco0a npaBuiIbHO YCBITOMIIIOE
CYCHiIbHY HeOE3IEeUHICTh YYMHEHOTO, 3HA€E PO 3200pOHY HOTO KpUMiHAIb-
HUM 3aKOHOM, aJie TIOMIISETHCS TIIbKM y KBami(ikauii i ToMy OBHHHA
HECTH BIIIOBIJAIBHICT 3riIHO 13 3aK0HOM — 3a cT. 186 KK.

Tak camo BUpILIy€eThCSl NMTaHHS 1 32 HASIBHOCTI IIOMUJIKH LIIOJI0 XApaxme-
Py nokapawHs, TOOTO y pa3i HENPaBUIILHOTO YSIBICHHS OCOOH MPO BHJI Ta PO3-
Mip MOKapaHHs, 10 3arPOKYE 1i BIIITOBIHO JI0 3aKOHY 32 BUMHEHHIA 3JI0UHH.
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TakuM YUHOM, BUKJIQ/ICHE J1a€ 3MOTY 3pOOUTH 3arajibHUi BACHOBOK ITPO
Te, 10 TOMUJIKA 0COOH B IOPHIMYHUX O3HAKaX Bi0Opakae HE3HAHHS 0CO-
0010 KPUMIHAJIBHOTO 3aKOHY 1, 33 3arajlbHUM MPABHJIOM, HE BUKIIIOYAE
KPUMIHAJIBHOT BIIMOBIAAILHOCTI.

3. @akxmuuna nomunka — 11€ HEMPABWIbHE YABICHHS 0CO0M Mpo (hak-
TUYHI 00’ €KTUBHI O3HAKW BUMHIOBAHOTO HETO MistHHA. [Ipn dakTudHiif mo-
MIUTII 0co0a TIPaBWIIBHO OIIHIOE IOPUIUYHY, PABOBY XapaKTEPUCTHKY
MIeBHOTO JisSIHHS K KOHKPETHOTO 3JI0UWHY, OJHAK TTOMHIISIETHCS Y HOTO
(hakTHUYIHUX O3HAKaX.

3aIeXHO BiJl TOTO, Y 3MICTi IKHX caMe 00’ €EKTHBHHUX O3HAK ITOMIISETh-
cs 0coba, po3pi3HAIOTH Taki BUIH (PAKTUYHOI MOMHIIKU: &) TTOMHUIKY
B 00’€ekTi; 0) TOMWIKY B Xapaktepi AistHHS (i yu Oe31isIbHOCTI); B) T0-
MUJIKY B IPUYUHHOMY 3B’SI3KY; T) IOMWJIKY B 0CO01 IMOTEPIILIOTO.

THomunxa 6 06 ’cxmi onsATae B HEMPABUILHOMY YSIBICHHI 0COOH TIPO
XapakTep THX CYCHiJbHUX BIJIHOCHH, Ha siKi mocsrae ii gissaasa. Ocoba
CHPSIMOBYE CBOE JISIHHSI Ha 3aIOJ[IsTHHSI IIKOAM OJHUM CYCIUIBHUM BiJTHO-
CHHAM, aJie 4epe3 i1 MOMUIIKY MKo/a (PaKTUIHO 3aTOIFOETHCS 1HITHM.

VY OinpmocTi BUNAAKIB TOMHIIKA B 00’ €KTI OB’ s3aHa 3 TIOMUIIKOIO
B TIPEAMETI 3I09MHY, @ BHACTIAOK IIhOTO — B Horo 00’ekTi. Tak, ocoba,
Oa’karoud BHKPACTH HAPKOTHYHI 3aCO0H, TPOHUKAE IO alTEKH 1 BUKpAIae
(sSIx BOHA BBaXka€) HAPKOTHYHI 3aCO0U. Y MIHCHOCTI XK 3’SICOBYETHCS, 1110
BHKpAJICHI JTIKU HE € HAPKOTHYHUMHU 3ac00aMu. BunHstoun 31041H, 0coda
BBaKaJa, 110 MOPYLIyE BITHOCHHHU Y cepi 00iry HapKOTUIHHX 3ac00iB
1 6axkana LpOro, aje yepe3 NOMHIIKY B MPEeAMET (PaKTUUHO MOpyLIMIa iH-
U 00’ €KT — BITHOCHHU BJIACHOCTI. AOO, Oa)Karouu 3HUIIUTH OyIHHOK
3aXMCHHUKA y 3B’S13KY 3 HOTO JTisIbHICTIO, ITOB’SI3aHOI0 3 HAJ[AHHSM ITPABOBOT
JIOTIOMOTH, 0C00a IIOMHJISIETHCSI 1 TTIINAIF0E OYIMHOK, SIKMI HAJIGYKHUTh 1HIIIN
0co0i. Y oMy pasi JistHHs OyIio CripsiMOBaHe Ha TIOPYIICHHS CYCITIIbHUX
BiTHOCHH Y c(epi 31iHCHEHHS TPaBOCYs, a (aKTHUHO BHACIIZIOK ITOMHII-
KH 3aT0i5710 IITIKOAY BiTHOCHHAM BIACHOCTI.

OCKITBKH 00’ €KT € €IIEMEHTOM CKJIAITY 3JI0YHHY, III0 TIepeIyCciM BU3HAYAE
XapakTep CyCIHiIbHOI HeOe3MeTHOCTI 3ITOUYMHY Ta HOTO MPaBUIIbHY KBaJi]i-
KalIlilo, HenpasuibHe Ys81eH A 0coOU PO 00 '€KmM BNIUBAE HA i1 BUHY T 8IONO-
8i0anbHicms: 0c00a BIAMIOBINAE 3a cnpsamosanicmio ymuciy. OIHAK, OCKiTb-
K1 (DaKTUYHO IIKOTY TOMY 00’ €KTY, IKUi nepeadadancs, He OyIIo 3aroisHo,
BiJINIOBIJAJILHICTh MA€ HACTABATH 3¢ 3aMAX Ha LIEH 3JI04UH. Y HAIlUX MPH-
KJIaJIlaX — 3aMax Ha 3JI04MHH, TiepenoadeHi crartsimu 308 Ta 399 KK.

THomunxa 6 xapaxmepi Oisanns Moxe OyTH JBOSIKOTO poay. BoHa mMoike
BHpa)KaTHUCS, TIO-TIEPIIIe, B TIOMIIIII 0COOU CTOCOBHO HaseHocmi B i nii uu
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0e31isTbHOCT] (PAKTUYHHUX O3HAK, L0 YTBOPIOIOTH 00’ €KTHBHY CTOPOHY
KOHKPETHOTO CKJIa Ty 3JI04MHY; TIO-JpyTe — B TIOMHUIIII 0COOM CTOCOBHO 6i0-
cymuocmi B 1i TisTHHI TaKUX O3HAK. Y TEPIIOMY BHTIAJIKY CYO’ €KT, yUHHSIOUN
MIEBHE JIisIHHS (JTif0 UM OC3/1isUTbHICTB), BBAXKAE, 110 BOHO SIBJISIE COO0I0 (aK-
THUYHY O3HAKy 00 €KTHBHOI CTOPOHHM KOHKPETHOTO CKJIQAY 3JI0YMHY, TO/I K
y IificHOCTI 11hoTO Hemae. Tak, MaTé HOBOHAPO/HKEHOI TUTHHH, OaKaroun
1o30yTHCS Hel, KUa€e JUTHHY B KOHTESHHEP VIS CMITTS, BBXKAKOUH, 1110 I10-
30aBise ii )KUTTA, POTE 3’ ICOBYETHCS, IO JUTHHA HAPOIUIIACST MEPTBOIO.
Taka moMmiIKa HEe BUKITIOYAE YMHUCITY Ta BiAMIOBINATBHOCTI. AJle, OCKIJIbKU
0c00a TOMHJISIETHCS 1 HACTIIKY (CMEPTh) HE HACTAIOTh 3 IIPUYHH, 1[0 HE 3a-
JIeXKaTh BiJT 11 BOJI, BIJIIOBIAAIEHICT HACTAE 32 3aMaX Ha 3JI0YWH. Y HaBejie-
HOMY TIPUKJIa/i MaTy TUTHHM, 110 HAPOAMJIACS, TOBHHHA BiIIOBiIaTH 3a
3aMax Ha BOMBCTBO HOBOHapopkeHOol qutuHH (cT. 15 Ta ct. 117 KK). ¥V npy-
TOMY BHITAKY (IIpY MOMHUIIKOBOMY YSIBJICHHI 0COOHM MO BIFCYTHICTB Y Mi-
STHHI ()aKTUYHUX O3HAK, IO YTBOPIOIOTH 00’ €KTHBHY CTOPOHY KOHKPETHOTO
CKJIaJly 3JIOUMHY) YMHUCEN Ha BUMHEHHS 3JI0YMHY BUKIFOYAETHCS. Bimosi-
JAJIbHICTH MOXKJTUBA JIUIIIE 32 HEOOCPEIKHHM 3JI0YHH, SIKIIIO BUNHEHHS TAKOTO
nistHHS 3 HeoOepexkHOoCTi 3akpimneHe B KK i sikmo Oyzne BcTaHOBIIEHO, IO
0co0a MoBMHHA Oyia 1 Momia nepeadayaT MOMUIIKOBICTh CBOTO BUCHOBKY
PO BIACYTHICTH B 11 iSTHHI 03HAK 00’ €KTUBHOI CTOPOHU. Tak, 32 BOMBCTBO
3 HeobepexxHocTi (cT. 119 KK) noBnHHA BiIMOBiaTH MaTH HOBOHAPOIHKEHOT
JIUTUHMY, SIKa, BBAXKAIOUH, 1[0 TUTHHA HAPOAMUIACS MEPTBOLO, 1 HE Oakaroun
posroJocy, 3akonye ii. DakTUYHO K BUSIBISIETbCS, 1110 JIMTHHA HAPOJUJIACS
YKMBOIO, @ CMEPTh ii cTanacs Bij Jiii Matepi. BBaxkatoun qUTHHY MEPTBOIO,
BUHHA HE Nepeadadaia MOXKIIMBOCTI HACTaHHS CMEPTI Bif 11 [1iif, alie MOBUHHA
Oyr1a 1 Moryia riepedayaTy TaKy MOKIIUBICTD, OCKUTEKY HE BKMJIA HEOOX1THUX
3axXO/IiB IOI0 BCTAHOBJIEHHS (DaKTy CMEpTi.

Tpetst haxTHUHA TOMUIIKA — ) PO3GUINKY NPUHUHHOSO 36 S3KY — SIBIISIE
CO000 HENPABUIIbHE YSBJICHHSI PO NIACHUN PO3BUTOK MPHYUHHOTO 3B’ 3Ky
MIX CYCITIJIbHO HEOe3MeYHUM JisTHHSM 1 CYCHITFHO HeOe3eUHNMH HaCIi-
kamu. J1Jis BUPIIIICHHS MUTaHHS PO BUHY OCOOM TpaBUJIbHA OI[IHKA HEIO
MIPUYHHHOTO 3B 3Ky Ma€ ICTOTHE 3HAYEHHS, OCKUTPKY MPUYUHHHUH 3B’ 30K
€ 000B’SI3KOBOIO O3HAKOIO 00’ €KTUBHOI CTOPOHM 3JIOYMHIB 3 MaTepialbHUM
cxinanom. [Ipu nibomy ¢ ypaxyBary, 110 KpUMiHAJIbHE TIPAaBO HE BUMArae,
1100 0coda yCBiIOMITIOBaJIa IPUUMHHKN 3B’ 30K y BCIX J€TaIsIX 1 0COOIH-
BocTsix. [loTpiOHO TimbKH, 1100 0c00a YCBIIOMITIOBaIa PO3BUTOK IIPHYHUHHO-
IO 3B’S3KY B 3arajibHuX pucax. Tomy moMumika ocoOu came B IUX 3arajibHUX
pucax BIUMBAaE Ha (OpPMy BUHHM Ta BiAMOBIJABHICTB, TO/I SIK TOMUJIKA B Jie-
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TaJIIX TAKOTO BIUIMBY He Mae. Hampukian, skio ocoba, Oaxaroun BOUTH
JIIOJIMHY, CTPUISE B IUISTHKY TPYIHOT KIIITHHH 1 BBAXKAE, 1[0 CMEPTh CTAHETh-
s BiJ IOpaHEHHs ceplis, a B IIHCHOCTI TMOTEPIIUIHIA TIOMEp BiJl CHIIBHOT
KPOBOBTPATH BHACIOK TIOPaHEHHS apTepii, TO Taka HeBIAMOBIAHICTh EPea-
0adyBaHOIO 1 JIMCHOTO PO3BUTKY IPUUMHHOTO 3B’s3Ky HE BUKIIIOUAE YMHUCITY
Ha BOMBCTBO 1 BI/IMOBIIAbHICTH HACTAE CaMe 32 YMHUCHE BOUBCTBO, OCKLTBKA
BUHHHMIA HE TOMUJISIBCS B 3araJIbHUX 3aKOHOMIPHOCTSIX HACTAHHS CMEPTI Bill
[MOPAHEHHS )KUTTEBO BAXKJIMBHUX OpraHiB. [loMusika B IPUYMHHOMY 3B’SI3KY
BUKIIIOYAE BIAIOBIAAIBHICTh 0COOH 3a 3JIOYMHHHUN HACIIOK, 1[0 HACTAaB,
SIKILO MA€ MicLie icmommua po30IKHICTh MK Mepen0adyBaHuM 1 (JaKTUIHUM
PO3BUTKOM MPUYMHHOTO 3B’s13KY. TaK, SIKI0 BUHHUH JaB [TOTEPIILIOMY Pa3oM
i3 TKEI0 OTPYTY 3 METOIO0 BOMBCTBA, a MOTEPITUTHI, BUMIIOBIIHN 3 OYIHHKY,
MOTPAITUB il MAIIUHY 1 3aTMHYB, TO BAHHUI Ma€ BiAMOBIIATH TIJIBKY 32 3a-
Max Ha BOMBCTBO, 00 CMEPTh MMOTEPILIOr0 He nepedyBaia B IPUUUHHOMY
3B’SI3KY 3 JJaBaHHSIM OTPYTH: JTIHCHUHN PO3BUTOK IPHYMHHOTO 3B’ SI3KY iICTOTHO
POBIHILIOBCS 3 THM, SIK HOTO YSIBISIB BUHHHIA.

Homunka 6 0cobi nomepnino2o NOJATAE B 3aOISHHI IIKOAX OJHIH
JIOAMHI, ITOMUJIKOBO MIPUHHATIHN 3a iHmTy. BurnaMi, 6axaroun BOuTH C.,
yousae B., nomuiikoBo npuitHsaToro 3a C. Taka momuiika He MOXeE BILJIHBA-
TH Ha OPMY BHHH 1 BIJIOBIAATbHICTh, OCKIJIBKH JKUTTS 6)0b-51K0I TFOIMHU
(a came )KHUTTS TYT € 00’ €KTOM) OJTHAKOBO OXOPOHSIETHCS 3aKOHOM ITPO KPH-
MiHAJIBHY BiJNOBiaNbHICTh. BUHHUE Xe B 1[Il CUTYyallil HE TOMUJISIBCS
B TOMY, 1110 [TOCSITA€ Ha KUTTS JroauHu. OTXKE, HOro BiAMOBIAAIBHICTH 1 110-
BHHHA HACTaBaTH 32 YMICHE BOMBCTBO.

[Momunky B 0c001 MOTEPIIIIOro HEOOXITHO BIAPI3HATHU BiJl JCSIKUX BH-
MajKiB MOMMIJIKA B 00’ €KTI, 30BHIIIHLO MOMIOHNX 10 MOMHIKH B 0CO0I.
Hanpukian, ocoba, 6aykaroau MOMCTHTHUCS CYJUII, SKHIA TIOCTAHOBUB PillleH-
Hs HE B 1i iHTepecax, yeKae HOro BBeUepi Ha BYJUL 1 CIPUUUHSIE TIKKE
TijecHe yuikomkeHHs. OHaK BUSBIISIETHCS, 110 BOHA TIOMUJIMJIACS 1 TPH-
WHsA 32 CyAI0 iHITY JIOAWHY. Y IbOMY BHIMAAKY IIKOIY 3aMOMisSHO
30pOB’I0 1HIIOI JIIOAWHY, aje MOMUIIKa Oyna He B 0c001 MOTepIijoro, a B
00’€KTi: BUHHHI CHPSIMYBaB CBOI JIii HE TUIBKH MPOTH 3I0POB’SI JIIOINHH,
a 1 Ha 3amofisTHHS IIKOM HOPMaJIbHIHN AisTbHOCTI paBocyis. [lutanHs
po Horo BUHY i1 BIMOBIAAJIbHICTE TYT Ma€ BUPILIYBATHCS 3a MIPABUIAMHU
IMOMIJIKK B 00’€KTI: BUHHMM ITOBHHEH BIANOBINATH 3a 3aMaxX Ha 3JI0YMH,
nependavenuit 4. 3 ct. 377 KK.

Bix noMunku B 0c001 OTEPIIJIOTO CIIiJI TAKOXK BIIPI3HATH BUIAIKU
gioxunenns Oii abo yoapy, 10 30BHI CXO0XKi HA TaHY IOMUJIKY, aji¢ HE € HETO.
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[Ipu BigxuneHHi 1ii cy0’€KT cpsMOBY€ CBOi Jii Ha 3aMOMisTHHS IIKOIU
OJIHIN 0C001, ajie 3 IPUYKUH, SIKI BiJl HOTO HE 3ajekaiv (2 He BHACIIIOK
HOTO MTOMHUIIKH ), IITKOJIA 3aI0/IIF0€ThCA iHTIIH 0co0i. Hanpukiran, cy0’ekT,
noGauyuBIM B., sKuii BUNIIOB Ha TaHOK, 1 0a)carouu HOTO BOUTHU, CTPLIIsLE
B HBOTI'0, aJI¢ B II€H Yac Ha TaHOK BUXOJAUTH JIpyKuHA B., y siky 1 motparuise
kyns. [Ipu BigxuneHHi Aii Ha BiAMiHY BiJ MOMWJIKH B 0CO01 TOTEPIIIOTO
BIJIMOBIIaJBbHICTh Ma€ HACTABATH, MTO-TIEPIIIE, 32 CIIPIMOBAHICTIO YMUCITY
(y HamoMy BHIIaJKy — 3a 3aMax Ha yMHCHE BOMBCTBO); 1 IIO-JpyTe, 3a
1M030aBJIeHHS JKUTTS 1HIIOT 0COOM 3 HEMPSIMUM YMUCIIOM 9 3 HeoOepex-
HOCTI, 3aJIe)KHO BiJl KOHKPETHUX O00OCTaBUH crpaBu. Hampuknan, sKiio
B HaBEJICHOMY IMPHUKJIAJi BUHHUN He repea0dadaB, ajie MOBUHEH OyB 1 Mir
repen0adaTiH MOKIIMBICTD 1M030aBIEHHS KUTTS JpYyXHHH B., TO BiH Bij-
MOBiJJaTHMeE 32 HeoOepekHe BOMBCTBO. SIKIIO BiH He niepe0avas i He 1o-
BHHEH OyB a00 He MIr nepeadadaTy BIAXUICHHS Ai1 1 3aI10MisTHHS CMEPTI
iHIIi# 0c001 (Ka3yc), TO BiAMOBIalbHICTE 32 CMEPTh IPYKUHU BUKITIOUA-
€ThCSL.

KouTpoabHi 3anuTanns

[oHsTTS Cy0’€KTMBHOI CTOPOHU 3JI0YMHY Ta 11 3HAYCHHS.
SIki 000B’s13K0BI Ta (haKyJIETaTUBHI O3HAKH CY0’€KTHBHOI CTOPOHH?
[TousaTTS BUHH, 11 3MICT Ta IPaBOBE 3HAUCHHS.
SIKe KpUMiHAIBHO-ITPABOBE 3HAYCHHS MOTUBY Ta METH BUMHEHHS
3709YHUHY?
5. 'V 4yomy mossirae HEMPUITYCTUMICTh IPUHIMITY 00’ €KTUBHOTO
CTaBJICHHSI Y BUHY?
6. IloHATTS mpsIMOTO yMUCIy Ta HOTO O3HAKU.
7. TIOHATTS HENPSMOTO YMHCIY Ta HOTO O3HAKH.
8. YV 9omy monAraroTh 0COOMMBOCTI YMUCITY B 3JIOYHHAX i3 (op-
MaJIbHUM CKJIaJIoM?
9. TloHSTTS Ta 03HAKM 3JIOYMHHOI CAMOBIIEBHEHOCTI.
10. SIkuM 4MHOM CIIiJ BiZIMEXKOBYBaTH CaMOBIIEBHEHICTb BiJ| He-
MPSIMOTO yMHCTY?
11. TIoHATTS Ta O3HAKHU 3IIOYMHHOT HENOATOCTI. Y YOMY MOJISTAIOTh
00’eKTHBHI Ta Cy0’ €KTHBHI KpUTEPii HOTO BUIY BUHH?
12. SIkuM YUHOM BU3HAYAETHCS B TEOPii KPUMIHAIBHOTO MPaBa «BH-
1ag0K» («Kasycy)? Moro BiIMiHHICT Bil 370YMHHOT HEAGATOCT.
13. 1o Taxe 3mimana gpopma BUHK?
14. SIxi BUM TOMUIIOK ITepei0adeHo y KpUMiHAIBHOMY ITpaBi? Y yoMy
BIJIMiHHICTh MiX FOPHIMYHOIO i (PaKTHUIHOIO TIOMITKAMU?

L=
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POSIIiJI X ———

Cragii 3J109MHYy

§ 1. [ToHATTHA Ta BUAM CTATIN 3JI0YUHY

1. llonsamms cmaoiii 3104uny. B a0CONIOTHIN OIIBIIOCTI BUMIAIKIB
BUHHOMY BJIA€THCS 3aKiHUNTH 33[yMaHNAH 1 pO3MOYaTHii HUM 3JI09YHH. AJle
HEPI1IKO, KO 3 IPUYHH, 10 HE 3aJIeKaJIH BiJl BOJII BUHHOTO, 3JI0YHH HE J10-
BOAMTHCS JI0 KiHIA, BiH € He3akiHUeHnM. Hanpuxira, yOUBIISI TUTBKHU ITPHU-
n6aB 30poto s BOMBCTBA i OyB 3aTpuMaHmil a00, 3pOOUBIIH MOCTPLI
Y TIOTEPIIiIoro, MPOMaxXHYBCS YU TUTHKH TTOPAHUB HOTO.

Takum 4MHOM, MOXYTh OyTH pi3HI eTarnu, cTajil (B Iepekiaii 3 Tpellb-
KO1 CIIOBO «CTaJlish» 03HAYA€ CTAPOAABHIO TPEIbKY Mipy JIOBXKUHU ) BUNHECH-
HsI 3JI0YHMHY, SIKi BIUTUBAIOTh HA Bi/IMOBIIANLHICTh 32 HBOTO 1 HA HOTO KBa-
nidikariro'.

Cranii 310unny — ye nepeddaueni KK, cycninono nebesneuni emanu
11020 GUUHEHHSL, SIKI ICMOMHO PIZHAMbCSL MIdIC CODOIO CIyneHem peanizayii
BOUUHHO20 HAMIPY, Mobmo xapaxmepom Oisinus (0ii abo 6e30is1bHoCmi)
ma MOMEeHMOoM U020 3aKiHUeHHA (NPUNUHEHHS), a MUM CaMUuM I CIyneHem
MANCKOCMI 8UUHEH020 0CO00I0 OIAHHA.

VY 3B’S3Ky 3 TUM, IO 3JI0YMHOM € TUTbKH Trependadene KK cycmiapHO
HeOe3reuHe BUHHE JisTHHA (i a00 Oe3isIbHICTh), yauHeHe cy0’ eKToM
3nmounHy (4. 1 ct. 11 KK), ko)kHa crajiis BAMHEHHS 3I0YHUHY TOBUHHA SBIISI-
TH COOOF0 came Take JisHHs. ToMy He € cTaisiMH 3JI04MHY TOH UM IHIIHN
CTaH CBiOMOCTI oco0u, ii ymku, opMyBaHHSI HaMipiB, iX MPOSB, BUSIB-
nieHHst Tomo. Lle me He AisHHS, B IKOMY 00’ €KTUBYEThCS yMUCEI. TiTbKH
CyCHibHO HeOe3MeuHi MisiHHS MOXKYTh OyTH 3a00pOHEH1 KPUMIHATLHIM
3aKOHOM IT1]T 3arPO3010 MTOKAPaHHSI, TIIbKU BOHU MOXKYTh PO3IIISJIATUCS SIK
CTa/lii BAMHEHHS 3JI0UUHY.

Crapii BYMHEHHS 3JI0UMHY € BUAAMU LIJICCIIPSIMOBAHOT JisUTbHOCTI, €Ta-
MIaMH peaizallii 3lI04MHHOTO HaMipy 1 TOMY MOXKYTb OyTH TUTBKH Y 3JI0YMHAX,
YYUHEHUX 3 IpAMIM yMuCIOM. CTyTIiHb peanizallii yMHUCITy BitoOpaxaeThes
B PI3HUX [ISHHSAX, SIKI XapaKTePU3YIOTh KOKHY CTaIil0 BAMHCHHS 3JI0YHHY
3 00’€KTUBHO ICHYIOYMMH MiK HUMHU JJOCTATHHO YITKUMH Mexamu. YuMm

! Noxnauime mpo e auB.: Tuxuii, B. I1. Crajil BUMHEHHS 3JI0YMHY : KOHCIIEKT JIEKI[i
/ B.I1. Tuxwuii. — X., 1996.
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Po3zoin XI. Cmaoii anouuny

OisibLIe peanizoBaHUi YMHCEN, TUM OUIBLIOI MIpOIO BAMHEHO 3J0YMH, TUM
OUIBINY IIKOY MOXKE 3aIIOISITH UM 3aIo/[iFoe BUHHUN. Hanpukiazn, cryminb
peamizamii ymuciy BOWBIN, SIKUH TPUITUTEHO HaBiB 30pOI0 Ha TIOTEPITLIIOTO
(He3akiHUCHHUI 3aMaX Ha BOMBCTBO), 3HAYHO OLIBIIHM, HIXK TO/I, KOJU BiH
JuIIe mpuaoaB 30poro T BOMBCTBA (TOTYBAaHHS JI0 3I0UMHY ).

Crapii BUNHEHHS 3JI0YMHY BiPI3HAIOTHCS MiXK COOOIO 1 MOMEHTOM 3aKiH-
YeHHsI 3I0YMHHOTO AisiHHA. BoHO MOXke OyTH 3aKiHUE€HO BUHHHM, ajie HOro
BYMHEHHS MOJKE HE BJATUCS 1 Yepe3 e IPUITMHUTUCS Ha TIOMEePEeTHIX CTaIisIX
(roTyBaHHS J10 37I0YMHY a00 3aMaxy Ha 3JI0YMH). SIKIIO0 37I09MH 3aKiHIEHHH,
BiH ITOIVIMHAE TIOTIEpe/IHI eTary (cTaii) oro BAMHEHHS, BOHH HE MalOTh CaMo-
CTIHHOIO 3HAUCHHS 1 HE BILIMBAIOTH Ha ¥oro keamidikaiiito. I[Tpore 1i cramii
MalOTh CAMOCTIHHE IOpHINYHE 3HAYCHHS, KOJIM 3JI04MH He3aKiHUSHHH 3 IPUUNH,
SIKI HE 3aJIeKaJIU BiJT BOJII BUHHOTO. Y IIUX BUIAJIKaX WOTO JIsIHHS KBATI(iKy-
FOTBCSI BIJITIOBI/THO SIK TOTYBaHHS JI0 37I0YHMHY UM 3aMax Ha 3JI0UHH.

Crapii 3104MHY K IHCTUTYT KPUMIHAJIBHOTO IpaBa MarOTh 3HAYCHHS
1u1s1 3actocyBanHs 0ararbox HOpM KK, 30kpema rmpo 1o0poBiibHY BiAMOBY
BiJ] 3JI0YUHY, PO HASIBHICTh UM BIJICYTHICTh 3JI0YHHY, IIPO MOMEHT YYHHEH-
H$1 37I04MHHOTO [TOCATaHHA 1 YMHHOCTI KPUMIHAJIBHOTO 3aKOHY B 4aci, B TOMY
YHCIIl HOTO 3BOPOTHOI 1ii, IPO Miclle BUMHEHHS 3TI0YMHY 1 YHHHOCTI KpH-
MIHQJILHOTO 3aKOHY B TIPOCTOPI, PO CIIBYYACTh Y 3JI04YHHI, JOOPOBUILHY
BiJIMOBY CITiBy49aCHHUKIB, TOBTOPHICTh Ta CyKYITHICTh 3JI0YMHIB, IPO HEOO-
XiHy 000pOHY, 3aTpUMaHHs 0COOH, SIKa BYMHUIIA 3JI0YMH, KPalHIO HEOO-
X1JIHICTb, 3BUILHEHHS BiJ] KpMMIiHAJIBHOT BIIIOBIIAJIbHOCTI, HAITPHUKJIIAJ, [IPU
aMHICTi{, TpU3HaYeHH]I TOKapaHHs TOIIIO.

2. Buou cmaoinu 3n10uuny. KK BU3Ha€E 37J04MHHUMU Ta KapaHUMH TpU
cTajii BYMHEHHS 37I04UHY: 1) roTyBanHs J10 3n0unny (cT. 14 KK); 2) 3amax
Ha 3nmounH (cT. 15 KK) ta 3) 3akingenwnii 3mound (4. 1 ct. 13 KK). [lepmi nBi
cTafii — roTyBaHHS A0 3JOYMHY Ta 3aMax Ha 3JI0YMH — MalOTh HaliMEHY-
BaHHsI (Ha3BY) «HE3aKiHUCHHI 37104uH» 1 € oro Bupamu (4. 2 ct. 13 KK), ix
O3HaKH repeadadeHi BinoBiaHo y crartsx 14 ta 15 KK. 3akindeHi 3mounHu
chopmynboBaHi y aucnosuiisx crareit OcoonuBoi yactuau KK.

— § 2. 3aKiHYECHUI 3JI0YMH

1. HHonammas 3axinuenozo 3104uny. 3aKiHUeHUM 310YUHOM BUSHAEMb-
sl OisAHHS, SKe MICIUmMb YCi 03HAKU CKAA0Y 3M04UHY, nepeddaueHo2o 8io0-
nogionoio cmammeto Ocoonusoi wacmunu KK (u. I cm. 13 KK).
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Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

VY 3akiH4eHOMY 3J04MHI ICHY€ €IHICTh 00 €KTUBHOI i Cy0’ €KTUBHOT
ctopiH. Lle 3aBeprianbHa (OCTaHHS, MiICYMKOBA) CTaisi BAIMHEHHS 3JI04HHY.
Bona nornunae nonepeaHi craaii BANHEHHS 3704YMHY 1 OCTaHHI HE MalOTh
3Ha4YeHHS [T KBamidikamii, IKII0 He CTBOPIOIOTH CKIIaJl iHILIOTO 3JI0YUHY,
OCKUIBKH BC1 CTaIi1 OAHOTO i TOTO CAMOTO 3JIOYMHY MAIOTh €IUHHH (OIHH
1 TO¥ camuii) 00’ €KT ocsTaHHs. Y 3aKiHYEHOMY 3JI0YWHI BHHHUN TTOBHOIO
MIipOI0 pealli3yBaB YMHUCEJ, 3aBEPIIUB 3JI0UYMH, BUKOHAB yCi JistHHS (JTii
49M Oe3/iSITBHICTB), SIK1 CKJIaZaloTh 00’ €KTUBHY CTOPOHY CKIIay 3JI0YUHY,
3aro/isB MKOY 00’ €KTy. MOMEHT 3aKiHUEHHS 3JI0YUHY € Pi3HUM 3aJIeK-
HO BiJ KOHCTPYKLII CKIaAy 3J0YHHY, OUCY O3HAK 3JIOYMHHOTO AiSTHHS
B 3aKOHI.

2. Momenm 3axinuenna 3104UHi6 i3 MmamepianbHuMu, opmatbHuUMU
ma yciveHumu cKa1a0amu. 3a MOMEHTOM 3aKiHUEHHS 3JI0YMHU MTOILISIOTh-
Csl Ha TPY BUJIH: 3JI0YMHH 3 MaTepiajlbHUM CKJIJIOM, 37I0YMHH 3 (POpMaTIbHUM
CKJIaZIOM Ta 3JI0YMHHU 3 YCIYEHUM CKJIaI0M.

3nouunu 3 mamepianoHum cKiadom — 1€ TaKi 31I0YUHH, U151 00’ EKTUBHOT
ctoponu akux KK norpelye HasBHOCTI K AistHHES (111 260 Oe31sUTbHOCTI),
TaK 1 HacTaHHA a00 CTBOPEHHS HeOE3MeKH (3arpo3n) 3aroisTHHS CYCITUTEHO
HeOe3neYHnX HacliaAKiB. ToMy 3J104HMH 3 MaTepiajJbHUM CKJIQJI0OM BBaXKa€Th-
Cs1 3aKIHUCHUM 3 MOMEHTY, KOJIM HACTAaB 3a3HAYCHUHN y MUCIIO3UINIT CTATTi
Oco6muBoi yactuau KK cycninsHO HEOe3meuHuit HaciIok abo HeOe3neka
rioro 3anoxisiHHs. Hanpukinan, kpajixkka, rpalixk, 3HUIICHHS a00 MOIIKO-
JOKEHHS MaifHa € 3aKIHYeHUMH 3 MOMEHTY 3arlo/lisTHHS MaifHOBOI (Marepi-
ajpHOT) KoM BiacHocTi (ctarti 185, 186, 194 KK), BOMBCTBO — 3 MO-
MEHTY 3amoAisiHHs cMepTi iHmiK moauHi (ctarti 115-119 KK), TinecHi
YIIKOKEHHS — 3 MOMEHTY CIIPUYUHEHHS Pi3HOT THKKOCTI IITKOTU 3710POB 10
moguHM (ctarTi 121-125, 128 KK), TepopucTuaHuii akT — 3 MOMEHTY
CTBOPEHHS HEOE3MEKH ISl )KUTTS UM 3A0POB’ S JTIOAUHH a00 3amomisTHHS
3HAYHOT MalHOBOI IMIKOAM YW HACTAHHS IHIIUX TSHKKUX HACTIAKIB (4. 1
cT. 258 KK).

V 3n04nHax i3 MarepialbHUMH CKJIaaMu, SIKIIO HE HACTaJIH 3a3Ha4YCHI
B aucnosumii crarti KK cycniapHO Hebe3neuHi HACHiIKK, Y TOMY YHCIi
HACJI/IOK Y BUIIISAII CTBOPEHHS HeOE3MeKH (3arpo3u) 3amo/issHHS TeBHOT
LIKOJH, TO MOXKE HTHCS PO HE3aKiHYSHUH 37104MH (TOTYBaHHS 10 37I0UYUHY
a00 3amax Ha 3JI04MH) 200 K MPO BiJCYTHICTH 3II0YUHY.

3nouunu 3 hopmanvrum ckradom — 1 Taki 3IIOYUHH, JUTSE 00’ €KTUBHOI
croponu sikux KK BuMarae HassBHOCTI TUTbKHY JistHHS (11T um Oe3isIbHOC-
Ti). ToMy 3104HH 13 HOPMATBLHUM CKIIAJIOM BH3HAETHCS 3aKIHYCHUM 3 MO-
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Pozoin XI. Cmaoii snouuny

MEHTY BUMHEHHSI CaMOTO JiSTHHS HE3aJIeKHO BiJ] HACTAHHS CYCIIIBHO He-
Oe3meuyHnx HacHiAKiB. Tak, po3rojomeHHs aAep:kaBHOT TaeMHumi (4. 1
cT. 328 KK) BBayKaeThCsI 3aKiHUSHUM 3 MOMEHTY PO3TOJIOIIEHHS BiTOMOCTEH,
IO CTAaHOBJISITh ACP’KaBHY TAEMHHILIIO.

Hacranusg un HeHacTaHHS 3JIOYMHHUX HACIIAKIB IPH BYMHEHHI 3710-
YUHIB i3 (OpMaTbHUM CKJIAJ0M HE BITMBA€ Ha (aKT HASIBHOCTI CKIAIy
3aKiHYEHOTO 3JI0YHHY, aJlc Ma€ BPaXxOBYBaTHCS IPH NPU3HAYCHH] [TOKapaH-
HSl BAHHOMY.

3nouunu 3 yciveHum ckiadom — 1€ pi3HOBU/I 3TIOUMHIB 13 (POPMATEHIM
CKJIaJIOM, TOMY BOHH € 3aKiHUCHHMH TaKOX 3 MOMEHTY BUMHEHHS CaMOT0
nisHEs. IX 0cOGMUBICTH MOMATAE B TOMY, IO MOMEHT 3aKiHUEHHS 3I0UMHY
MEPEHOCUTHCS 3aKOHOJABLIEM Ha MONEPEIHIO CTai0, KOJIM BUHHUN 1€
HE BUKOHAB YCiX Iii 1151 3amoaisiHas mkoau 00’ ekry. [1o cyTi, B yciueHnx
CKJIaJIax 3aKOHOMaBeIh nependadae B Ocobnusiii wactuai KK Biamosinais-
HICTb 32 3aMax Ha 3JI04YMH, a IHOA1 3a TOTyBaHHS JI0 3JI0YMHY SIK 3a OKpeMi
CaMOCTIHHI 3aKiHYEH1 3I0YMHU. AJle TYT CTBOPEHHS YMOB (HeOe3IeKn) 3a-
TIOISTHHSI IIIKOJIM 00’ €KTY KBai(DiKy€eThCs SIK 3aKiHYeHUH 310uuH. [1o Takoi
KOHCTPYKLi1 3aKOHOAABEIb BIAETHCS 100 HaiHeOe3MeUHIMX AisIHb 3 Me-
TOIO TIOCHJICHHSI 00pOTHOM 3 HUMH Ha paHHIX cTanisx. Tak, po3oii (ct. 187
KK) € 3akiH4eHHM 3]I04MHOM 3 MOMEHTY Hamajay 3 METOIO 3aBOJOIIHHS
qykUM MaifHOM, a Bumaranss (cT. 189 KK) — 3 MmomeHTy, Ko nipen’ siBeHa
BHUMOTa Mepeaadi Yy»Koro MaifHa 4d IpaBa Ha MaifHO a00 BUMHEHHs Oy/ab-
AKX 1HIINAX i MaifHOBOTO XapakTtepy. CTBOpEHHS yCIUeHHX CKIaJIiB Ja€
MOXJIUBICTD 3ar00irTH 1MOM’SIKIIEHHIO TTOKAapaHHs 332 BUMHEHE OTYBAaHHS
710 3JI0YMHY YH 3aMax Ha 3JI0YMH 1 pPO3MISAATH CTAIi0 TOTYBaHHS J0 3710~
YHHY SIK 3aMax Ha 3JI0YWH, a 3aMax Ha 3JI0YMH — K 3aKIHYCHUH 3JI0YHH.

[Ipu BUMHEHH] 37104MHY 3 YCIU€HUM CKJIaZIOM BUHHA 0C00a, SIK ITPaBUIIO,
HE 3YNUHAETHCA Ha CTaAil IOPUIMYHO 3aKIHYCHOTO 3JI0YMHY, HE IPUITHHSE
HOT0, a BUKOHY€ TOJAMBIII MisTHHS, SKi OXOIUTIOIOTHCS ITUM JK€ CKIIaIoM
3JI0YMHY, CIPSMOBaHI Ha TOW caMHii 00’ €KT, 3aMOJIIFOIOTh HOMY TIKOAY
1 TOMy HE BUMAraroTh JI0JaTKoBO1 kBasti(ikailii. Po301KHICTh MiX FOpHUIAY-
HUM 1 QaKTHYHUM 3aKiHYEHHSAMH 3JI0YMHY Ma€ 3HAYCHHS MPU BHUPIIICHHI
HU3KHU TUTaHb, 30KpeMa [P0 BU3HAHHS CBOE€YACHOCTI HE0OXiaHOT 000pOHH,
KOJIM 3JI0YMH IOPHINYHO 3aKIHYECHO, a JAKTUYHO TOCSITaHHS IPOJIOBKYETh-
s, a TAaKOXK MPO MOXIIMBICTH CHIBYyYacTi y 3JIOYHMHI aX JI0 3aBEPIICHHS
MocsiraHHs Ha 00’ €KT, SIKMH repedyBae I1iJ] OXOPOHOIO 3aKOHY, Tomo. Ha-
npuknan, po3oii (ct. 187 KK) € 3akiHueHUM 3 MOMEHTY Hamaay 3 METOIO
3aBOJIOIHHS Yy)XKUM MaitHOM. [T0COOHUIITBO kK PO300I0 MOXKE Oy TH BUMHE-
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Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

HO HE TUIBKH B IIPOIIEC] HANady, a i MicJss HbOTO JIJIsl 3aBOJIOJ[IHHS Maii-
HOM.

Jlesiki 0cOOMUBOCTI IPUTaMaHHI MOMEHTY 3aKiHYSHHS TPUBAIOYHX 1 TIPO-
JOBKYBAHUX 3JIOUUHIB. Tpusarouuil 3104un — 1€ AisTHHS (Jist a00 Oe3/Tisib-
HICTbh), 03HAKH SIKOT'O Tepe10aYeHO OJIHIEI CTATTEH a00 YaCTUHOIO CTATTI
KK i sie (1e mistHHS) 6€311epepBHO BUMHSIETHCS (TPUBAE) MTPOTATOM HEBU3HA-
4yeHoro dacy. TyT Mae miclie Jiist a00 Oe3/1isIbHICTb, SIKI OB’ SI3aHi 3 HACTYII-
HHUM TPHBAJIMM HEBUKOHAHHSIM 000B’SI3KiB, ITOKJIA/ICHUX Ha BAHHOTO 3aKOHOM,
i1 3arpO3010 KPUMIHAILHOTO TIepectiyBaHHs. [ [puKkiragoM Takux 31I04YHHIB
MOXKYTb OyTH: YXWUJIEHHS BiJl CIUIaTH QJIIMEHTIB Ha yTpUMaHHs Aiteld (cT. 164
KK), yxuieHHs Biji IpU30By Ha CTPOKOBY BilicbkoBy ciryxOy (cT. 335 KK),
BTeUa 3 MICIb TT030aBieHHs Boii abo 3-mix BapTH (cT. 393 KK), HOCiHHA,
30epiraHHsi BOrHENaabHO1 30poi, 00HOBHX MpHIAciB, BUOYXOBUX PEUOBHUH
a00 BHOYyXOBHUX ITPUCTPOIB 0€3 nepeadadeHoro 3akoHoM J103Boiy (4. 1 ¢T. 263
KK), nezeprupctso (ct. 408 KK) Ta iH.

TpuBaroui 37I0YMHY € 3aKIHUSHUMH 3 MOMEHTY ITPHUITUHEHHS BUMHCHHS
TisTHHS 00 3 MOMEHTY HACTaHHS MOJI1, IKa BUKITIOYA€E HOTO BAMHEHHS (Ha-
MIPUKIIaJl, JOOPOBUTEHE BUKOHAHHS BUHHUM CBOIX 00OB’S3KiB, 3’ SIBICHHS
3 MOBUHHOIO, 3aTPUMaHHS OpraHaMH BJIJH TOLLIO).

TIpooosorcysanuil 3n104un — 1€ JISTHHS, O3HAKH SIKOTO MTepen0adeHo ofl-
Hicro crarTero abo vactuHor crarri KK 1 ske ckimagaerscs 3 ABOX abo
OlsTpIlIe TOTOXKHUX 3IIOYMHHMX Jil, 10 MAOTh €MHUN 3JI0YMHHUA HaMip
(enMHUN yMUCeN Ta 3arajlbHy METy) 1 YTBOPIOIOTh y CBOTH CyKyITHOCTI
enuaui 3mounH (4. 2 c1. 32 KK) (Hanmpukiam, Kpaaixkka MailHa 9aCTHHAMH,
B JCKiJIbKa MPUHOMIB).

[IponoBKyBaHUl 3704MH € 3aKIHUCHHM 3 MOMEHTY BUMHECHHS OCTaH-
HBOTO 3JIOYHMHHOTO JIiSTHHSI.

§ 3. He3akiHueHu# 3JI0MUH Ta HOT0 BUIH

1. llonamms ne3aKinueH020 3104uHYy. 3aKIHUCHUN Ta He3aKIHUCHUH
3JI0YMHU — II¢ CYNEPEUHi MOHSATTS, TOMY 3 BU3HAUCHHS 3aKiHUYCHOTO 3J10-
4yuHy Ta BKa3iBku 4. 2 cT. 13 KK Ha Te, 10 He3aKiHYeHUM 3JI0YHHOM € TO-
TYBaHHS JI0 3JI0YMHY Ta 3aMax Ha 3JI0YHMH (BUIM HE3aKIHYEHOTO 3JI0YHHY ),
BUTUINBAE, IO HE3AKIHUEeHUU 3N0YUH — 1e YMUCHEe, CYCNIIbHO Hebe3neyne
OisiHHsL (05t wu 6e30iIbHICMY), SKe He MICIUMb YCIX 03HAK CKAAOY 3104UHY,
nepedbauernoeo gionosionoio cmammeio Ocobaugoi wacmunu KK, y 36 ’a3xy
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Po3zoin XI. Cmaoii anouuny

3 MUM, WO 3N0UUH He OY10 008e0eHO 00 KIHYsL 3 NPUYUH, KT HE 3A1edHCalu
810 6oni uHHO20. He3akiHUEHUM 3JI0YMHOM € TOTYBAaHHS JIO 3JI0YHHY Ta
3amax Ha 3104uH (4. 2 cT. 13 KK). V nireparypi He3akiHUeHU 371049HMH Ha-
3MBaIOTh 1 TAKUMH TEPMiHaMHU, K [TOTIEPEAHs 3JI0YMHHA JAisUTbHICTh, HE3a-
BEpIIEHU 3JI04YMH, HEBAJA AISUTbHICTh Y BUNHEHH] 3JI0YMHY TOIIIO.

Came HaliMeHYBaHHS 3aKOHO/IABLIEM I'OTYBaHHsI [0 3JI0YMHY Ta 3aMaxy
Ha 3JI0YMH HE3aKiHUEHUMH 3JI0YMHAMH CBIAYUTH MPO TE, IO X04a BOHU
1 He3aKiHYeHI, aJle € 3JJOYNHAMU 3 yCiMa HACIiIKaMH, [0 BUILJINBAIOTH
3 1b0ro. ToOTO MOHSATTAM 3JI0YMHY OXOIUIIOETHCS HE TIJIbKU 3aKiHUEHUH
37I0YHH, a i He3aKiHUEHHH 37104MH SIK AiSIHHS CycHiIbHO HebesneuHe. [1pu
boMy 3TigHO 3 4. 2 cT. 14 KK roTyBaHHS 10 37T0YWHY HEBEITHUKOI TSHIKKOCTI
HE TATHE 32 cO00I0 KPUMIHAIBHOI BiJIMOBIaIbHOCTI.

BcraHoBIIeHHS BiIOBIIABHOCTI 32 HE3aKIHUCHUH 3JI0YHH JIA€ 3MOTY
MIPUMHUHSATH 3I0YMHHY AISUTBHICTH HA OUTBII paHHIX CTaisfX, cTanaii rory-
BaHHsI /10 3JI0YMHY YM JisHb, 0€3M10CEPEIHBO CIPSIMOBAaHUX HA BUMHEHHS
37I04KHY, 1 THM CaMHM 3aio0irTH 3al0iSTHHIO IIKOAW OXOPOHIOBAHUM KpH-
MiHaJIBbHUM 3aKOHOM HiHHOCTAM. [IOpiBHSHO 13 3aKiHYEHNUM 37TOYMHOM
HE3aKiHYECHHUH 3JI04MH 32 XapaKTEepPOM YUMHEHMX Ail 1 MOMEHTOM iX IIpH-
MMMHEHHST Ma€ 0COOIMBOCTI Ta BIAMIHHOCTI, a BHACIIAOK I[bOr0 il 0cO0IH-
BOCTI BIAMOBIMaIBHOCTI. Jl0 TOTO K MOOPOBITBHA BiIMOBA Bif 3JI0YHHY
MOXKJIMBA JIUIIIE TP He3akindeHoMy 3iounHi (crarti 17, 31 KK), 60 Tinpku
B IIbOMY Pa3i oco0a MOXKe JKBiAyBaTH (IPUMUHUTH) CTBOPEHY HElo Hebes3-
TIeKY 3aIOMISTHHSI KON 00’ €KTY.

Y He3zakiHYEHOMY 3JI0YMHI YMHUCEIl BAHHOTO ITOBHICTIO HE peai30BaHo,
00’€KTUBHY CTOPOHY HE PO3BUHYTO, HE BUKOHAHO, KOy 00’ €KTY HE 3a-
MOISTHO.

HesakigueHuil 3JI04MH — 1€ He3Q1iICHEHAa MOKJIUBICTD 3aIl0IIHHSA
LIKOM 00’ €KTY MOCSTaHHS, YMUCEN Ha 3JI0YUH HE JOBOJAUTHCS 10 KiHIS
3 IPUYHH, HE3aJICKHUX BiJ BOJII BUHHOTO. 3JIOYMHHA JiSUThHICTh PUTTHHS-
€ThCS y 3B 53Ky 3 00CTaBHHAMU, [0 BUHHUKIIA BCyIEped BOJIi 1 Oa)kaHHIO
cy0’exra. [IpuunHu, 3 IKUX 37I0YMH HE OYyJI0 JOBEACHO JIO KIHIIS, TOBUHHI
OyTu BUABIEHI Ta 3a3Ha4Y€Hi y BUPOKY cyay. llpuannm, 3 AKUX 3I09UH
He OyJio IOBEACHO J10 KiHIIS, MOKYTh OyTH Pi3HOMaHITHUMHU, ajie B yCiX
BHIIaJIKaX BOHU HE 3aJie)KaTh BiJ BOJI BUHHOTO 1 CBiAYaTh MPO TE, YOMY
oMy He BIajocCs 3aBepIIATH 371049uH. Lle, Hampukian, HeAOCBITICHICTD,
HEBMIHHS, HEPINIyYiCTh, HEIOCTATHS HAIOJCTIUBICTE (CYy0’ €KTHBHI TIPH-
YMHU) 200 OIip MOTEPIIIOTo, 3aTPUMaHHS BUHHOTO, BTPyYaHHs 00 €KTUBHO
BUIAAKOBUX OOCTABHH, SIKi HE IO3BOJIIIH JOBECTH 3JIOUYMHHHUN HaAMIp 10
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KiHIs (00’ €KTUBHI MpUYKUHM). SIKIO XK 3JI0YMH HE JIOBEJICHO J0 KiHIS
3 BJIACHOI BOJI 0COOM, TO BOHA HE M IATaE KpUMiHATBHIH BiIMTOBIJAIEHOC-
Ti BHACIIJIOK TOOPOBITBHOI BimMOBH Bif 3710unHy (cTarti 17, 31 KK).

He3akinueHuii 3m104rH MOKe OyTH BUMHEHO IUISIXOM SK aKTHBHOI T10-
BEIIHKM — JII€10, TaK 1 MacUBHOI — Oe3aisabHICcTIO. CIUIBHUM IJIsT HUX
€ Te, IO BOHM (111 JisTHHS) CIIPSIMOBAaHI Ha BYNHEHHS 3aKiHUEHOTO 3JI0YHHY,
3aIOIiSIHHS IKOJM 00’ €KTY i CTBOPIOIOTH JUUISl HBOTO HEOE3IIEKY.

3 00’€KTHBHOT CTOPOHH IPHU FOTYBaHHI J0 3JI04MHY 0c00a CTBOPIOE
YMOBH JIJIsl HOTO BUMHEHHS, a TIPY 3aMaxy Ha 3JI0YWH 3/IIHCHIOE JisTHHS, SIKE
0e3rnocepeHbO CIPSIMOBAaHE HA BYUMHEHHS 3JI0UUHY.

I3 cy0’eKTUBHOT CTOPOHU HE3AKIHUCHHM 3]T0YWH MOXKE OyTH BUMHEHO
JIUIIIE 3 TPSAMUM yMECTIOM. TYT 3aBK/IH € IeBHA METa, a CaMe — BUNHEHHS
3aKiHUEHOTO 3JIOUMHY. SIKIo 0ocoba He Oakae BUMHEHHS 3JIOYHMHY, BOHA
HE MO’K€ TOTYBaTHCS JI0 HLOTO i CITpoOyBaTH BUYMHUTH HOTO. Biamosinams-
HICTh 32 HE3aKiHYCHWH 3I0YMH MOXKITUBA TIJIBKU TIPH YMUCITI HA BYIMHEHHS
MIEBHOTO KOHKPETHOT'O 3JI0YUHY.

Sxmo MoTHuB Ta (a00) MeTa € 000B’ I3KOBUMH O3HAKAMHM CKJIaly 3aKiH-
YEHOTO 3JIOUYMHY, BOHU MMOBHHHI OyTH i B HE3aKiHYEHOMY 3JI0YMHI. K10
MIEeBHI Yac, MicIle, croci0 i Takox € 000B’SI3KOBUMH O3HAKAMHU CKIIAIY
3aKIHYCHOTO 3JI0YMHY, BOHH MAIOTh OyTH IIOHAWMEHIIIE B MET1 0COOH, sIKa
BYMHMIIA He3aKiHYeHUH 3104nH. Cy0’€KT HEe3aKiHYCHOTO 3II0UYHMHY TaKOXK
IMOBUHEH MaTH 03HAKHU, 000B’SI3KOBI1 JIJIs Cy0’€KTa 3aKIHYCHOTO 3JI0YHMHY.

3rimao 3 KK kpuMiHanbpHa BiAMOBINATBHICTE 32 HE3aKIHICHUH 37I0YHH
HacTae 3a crartsiMu 14 abo 15 3aranproi yactuau KK i 3a Tiero crarrero
Oco6nmuBoi yactunu KK, sika nependavae BinmoBiaabHICTh 3a 3aKiHUCHU T
3nounH (cT. 16 KK), a mpu mpu3HaueHHi mokapaHHs 3a HE3aKIHUYSCHHH 3J10-
YUH CyJI, KEPYIOUUCh 3arajbHIMHM 3acaaMu MPU3HAYCHHS TOKapaHHs, 00-
CTaBHHAMH, SIKi [TOMSIKITYIOTh 200 OOTSOKYIOTH MOKapaHHs (cTarTi 65—67
KK), BpaxoBye cTymiHb TSKKOCTI BUMHEHOTO AISTHHS, CTYIIHB 3IICHEHHS
3II0YMHHOTO HaMipy Ta MPUYUHH, BHACIIIOK SKHUX 3JI0YHH HE OYII0 J0BeIe-
Ho 110 KiHIA (cT. 68 KK). BuzHaueHHs cTyneHs TSHKKOCTI BANHEHOTO 0CO0010
TSTHHS TIPU HE3aKIHYEHOMY 3JI0YMHI Take came, sK 1 TpH 3aKiHaeHoMy. [Hii
o0CTaBWHM, a caMe CTYIiHb 3AICHEHHS 3JIOYMHHOTO HaMipy Ta IPUYHHH,
BHACJIIJIOK SIKUX 3JI0YHMH HE OYJIO JOBE/ICHO JIO KiHIIs, XapaKTepHI JIUIIE JJIs
HEe3aKiHYEHOTO 3JI0YHHY 1 € TOJaTKOBUMH KPUTEPISIMUA BU3HAUYEHHS CTyTIe-
Hs Hioro cycrinbpHOT HeOe3nmeuHocTi. CTymiHb 31iHCHEHHS 3JI0OYNHHOTO Ha-
Mipy BH3HAYAEThCS CTAJIIE€I0 HE3aKIHYCHOTO 3JI0YHHY (TOTYBaHHS JIO 3J10-
YUHY YM 3aMax Ha 3JI0YMH), Ha K 3J04YMH IPUIIMHEHO, & TAK CaMo IPO-
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SIBOM caMoi CTafii — CTyIMiHb CaMOr0 TOTYBaHHS UM 3aMaxy (3aKiHuUeHHH
91 HE3aKIHICHH 3aMax).

[Ipu roTyBaHHI 70 3JI0YMHY CTYIIHB 31IHCHEHHS 3II0YHNHHOTO HAMIipy
BUMarae 3’siCyBaHHsI, SIKOIO MIpOIO pealibHO OyJiM CTBOpPEHI YMOBHU ISt
BYMHEHHS 3]I04MHY, SIKAH CTYIiHb HOTO MiIFOTOBKH, HACKUIBKY pealbHUMHU
Ta BAarOMUMH OyJH cami MiATOTOBYI i, AKi 00paHi 3acO0H TOIIIO.

[Tpu 3amMaxy Ha 3JI0YMH BCTAHOBJICHHS CTYTCHS 31 ICHEHHS 3JI0YUHHO-
r0 HaMipy Ja€ MOKJIMBICTh BU3HAYUTH BUJ 3aMaxy, CTYIIHb OJIU3bKOCTI
HACTaHHS CyCHUIBHO HEOE3MEYHOro HACHIIKY, PEaIbHO 3alOAISIHY IIKOAY
Ta iH.

3a BUYMHEHHSI TOTYBaHHS JI0 3JIOYMHY CTPOK ab0 po3Mip MOKapaHHs
HE MOKE€ IIEPEBUIIYBaTH MOJOBUHU MaKCUMAJIBHOTO CTPOKY 200 po3Mipy
HaHO1IBLI CyBOPOTO BHIY TOKapaHHs, Nepea0aueHoro CaHKLI€l CTaTTi
(cankmiero yactuau ctarti) OcobmmBoi yactunu KK (4. 2 ct. 68 KK).

3a BUMHEHHSI 3aMaxy Ha 3JI04MH CTPOK a00 pOo3Mip ITOKapaHHs HE MOXKeE
MEPEBHUIILYBaTH ABOX TPETHH MAaKCUMAJILHOTO CTPOKY 200 PO3Mipy HAHOLTbII
CYBOPOTO BUJIy MTOKapaHHs, Nepea0aueHOro CaHKIie cTaTTl (CaHKINE
gacTuaH ctarTi) OcobmuBoi yactuan KK (4. 3 c1. 68 KK).

2. Buou ne3zakxinuenozo 310uuny. Binnosigao 1o 4. 2 ct. 13 KK Bu-
JlaM{ HE3aKiHYEHOTO 3JI0YMHY € TOTYBaHHS JIO 3JI0YMHY Ta 3aMax Ha 3J10-
YHH.

— § 4. [OTYyBaHHA 10 3710YHHY

1. HHonamms zomyeanns 0o 3nouuny. Yactuna 1 ct. 14 KK nependaqae,
0 20MYBAHHAM 00 310HUUHY € NIOULYKYBAHHA ADO NPUCMOCYBAHHA 3AC00i8
4u 3HAPSAOb, NIOWYKYBAHHS CHIBYYACHUKIE AD0 3M08A HA GUUHEHHS 310YUHY,
VCYHeHHs NepeuKoo, a MAaKoxC iHue YMUCHe CIBOPEHHS YMO8 Ol 6UUHEH-
Hs 3n0yuny. [Ipu iboMy 31109MH He OYyII0 TOBEIEHO A0 KiHIIA 3 TPUYWH, 10
HE 3aJIe)KaJH BiJl BOJI1 BHHHOTO.

ToTyBaHHS 10 37T0YMHY € TIOYaTKOBOIO CTATI€0 BUNHEHHS 37I0UHHY, OTHIM
i3 BU/IiB HE3aKiHUEHOTO 31104nHYy. [ Ipy ToTyBaHHI 70 3704MHY i BHHHOTO I1e
0e3rnocepeTHhO He CIPSIMOBaHI Ha 00 €KT 1 HE CTaBJISITh HOTO B O€3110CEPEIHIO
HeOe3neky. Cy0’€eKT 111e He BUKOHYE TOTO JIiSHHS, SIKe € HEOOX1THOIO 03HAKOIO
CKJIa Ty 37I09MHY. 3 00’ €KTUBHOI CTOPOHH TOTYBaHHS JI0 3JI0YMHY MOXeE TIPO-
SIBJISITUCSL Y PI3HOMAHITHUX JTISIHHSIX, aJle CIUIBHUM JUTS HUX € T€, 10 BCl BOHU
niepe0ayarTh CTBOPEHHSI YMOB ISl BUMHEHHS KOHKPETHOTO 3aKIHYEHOTO 3710-
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yuHy. [IpoTe BiH He TOBOANTHCS 0 KiHII, IPUITUHAETHCS 3 IPHUMH, IO HE 3a-
JIe)KaJU BiJl BOJII BAHHOTO. Harpukiia g, 0ocTaHHBOTO 3aTpHMAaITH OpraHu BIIaj1
YH iHIIT 00CTAaBHHU TIEPETITKOIMIIH 3aBEPIIUTH 3JI0YHH.

I3 cy0’eKTMBHOT CTOPOHH TOTYBaHHS [0 3I0YMHY MOYKITMBE JIUILE 3 TPsi-
MHUM YMHUCIIOM, TOOTO BUHHHH YCBIZIOMITIOE, IO BIH CTBOPIOE YMOBH 3 METOIO
BYMHEHHS TIEBHOTO 3JI0YMHY i Oaxkae CTBOPUTH Taki ymoBH. [Ipy iboMy BiH
Mae HaMip He 00MeKyBaTUCS TUIBKY TOTYBAaHHSIM JI0 37I0YHHY, sIKE MOKe OyTH
3aKIHYCHUM 1 HE3aKIHYCHUM, a BAMHUTH TaKi Jii, SIKi IPU3BEIYTh JI0 3aKiH-
YEHHs 3JI04MHY, ajle HOMY HE BIA€ThCS peaii3yBaTH CBiil ymucen, 3po0uTH
1€, JIOBECTH 3JI0YMH JI0 KiHLIS 3 IPUYMH, 1110 HE 3aJIeKaId Bifl HOTO BOJII.

2. Buou zomyseanns 0o 3nouuny. Bianosigxo no 4. 1 ct. 14 KK rory-
BaHHS JI0 37I0YHHY BUSBIISIETHCS B TAKHX (hopMax: a) MiANTyKyBaHHS 3ac00iB
YM 3HAPSIIb AJIs1 BAMHEHHSI 3I0YMHY; 0) IPUCTOCYBaHHA 3ac00iB UM 3HAPSIIb
JUIsl BUNHEHHS 3JI0YMHY; B) MIINTYKYBaHHS CIIIBYYaCHUKIB; T') 3MOBa MO0
BUYMHEHHS 3I0YMHY; 1) YCYHCHHS MEPELIKO/; €) iHIIe YMHCHE CTBOPEHHS
YMOB U1l BANHEHHS 3TI0YUHY.

Hiowykyeanns 3aco0i6 uu 3Hapsiob 015 GUUHEHHS 310YUHY — Ye OYOb-SIKI
OIi w000 NPUOBAHHS, OOEPIHCAHHS, MUMUACOBO20 3ANO3UUEHHS, KV, No-
ULYKY, BUHALIOEHHS MOWo 3aco0is uu 3Hapsiob 01 uuneHHs 3n04uHy. Crocio
MiINTYKYBaHHS 3aC00IB Ta 3HAPSIb YYMHECHHSI 3I0YUHY MOXKE OYTH SIK 3I10-
YHHHUM, TaK 1 He3mounHHUM. [1i 3acobamu BUMHEHHS 37104MHY CITi PO3Y-
MITH TIpEIMETH MaTepialbHOTO CBITY, SIKi 3aCTOCOBYIOTbCS MPH BUMHEHH1
3504rHy. BoHu a00 HEOOX1/1HI [IsT BUMHEHHS 3JI04MHY, 00 MMOJICTIIYOTh Y1
MIPUCKOPIOIOTH Horo BuMHeHHs. Hampukiiaa: niapoOneHi AOKyMEHTH A
1axpancTBa, OAypMaHIOIOYl PEUOBUHHM JJIsI 3TBAJITYBaHHS Ta iH.

3HapsiyIs BYNHECHHSI 37I0YUHY — 1€ TIPEJIMETH, TPU3HAUCHI s 6e3110-
CepeHbOr0 BUKOHAHHS [IiHi, 1110 YTBOPIOIOTH 00’ €KTUBHY CTOPOHY CKJIaay
3aKIHYEHOTO 3JI04MHY (HANpHUKIad, 30posi, BIAMUYKH TOIIO). 30KpEMa, IIi[
3HAPSYISIM 3JI0YMHY [I0JI0 KOPUCIIMBUX TIOCSATaHb HA BIACHICTH CIIiJ] PO3Y-
MITH Taki MPeIMETH Y TeXHIYHI 3ac00H, SKi YMUCHO BUKOPHUCTOBYIOTHCS
JUIs BUKPAJCHHSA MaliHa YM 3aBOJIOAIHHS HUM, a TAaKOX JUJIsl TIOJIETIICHHS
BUYMHEHHS YH [TPUXOBYBAHHS 3JI0UYUHY. TpaHCIIOPTHI 3aCO0M MOXKYTh OyTH
BH3HAHI 3HapAAAM 3JI0YMHY HE TiJIbKH TOMI, KOJIM BOHH BUKOPHCTOBYBa-
nucs s 6e3MmocepelHbOro BIIIYYEHHS MaiiHa YW 3aBOJIOAIHHS HUM,
a ¥ Toxi, konu 6e3 IX BUKOPUCTaHHS BYMHEHHSI 3I0YHUHY 0YyII0 O HEMOXKIIMBUM
YM HaJTO CKJIAJHUM (TPAaHCIIOPTYBaHHS WICHIB 3I0YMHHOI IPYNH 10 MiCLs
BUMHEHHS 3JI0YUHY, IEPEBE3CHHS BUKPAJACHOTO MaifHa 3 MiCIlsl BUMHEHHS
3JIOUYMHY TOIIO).
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ABTOMOO1TH 200 1HIIMK TPAHCTIOPTHUH 3aci0 MOYKE BU3HABATUCS 3HA-
PAAASAM BUKpPaJICHHS MaitHa, SIKIIO BiH OyB OJHUM i3 HEOOXIAHHUX 3ac00iB
YYMHCHHS BUKPAJICHHS, KOJIM 3HAauHAa KiJTbKICTh MaifHa Moria OyTH BUITyde-
Ha 1 IepeMilleHa TUIbKH 3a MOTro JOMOMOTrol0. SIKIIo Mpu NpoBaIKeHH1
JIOCY/IOBOTO CJIIJICTBA HE BU3HAHO 3HAPSJISIM 3JIOUUHY IPEIMET, SIKUIl BH-
KOPUCTAHO JUISI IOCSATHEHHS 3JIOYNHHOI METH, 11¢ TUTAHHS BUPINITY€EThCS
CYIOM Yy cTafii BigaaHHs 0OBHHYBAauUEHOTO JI0 CYAIY.

3aco0u Ta 3HapsAS BYMHEHHS 3JI0YMHY MOXKYTh OyTH IpH3HAuYCHI
TITBKH JUTS 3I0YMHHOT METH (HAPHUKIIAJ, BUTOTOBICHA OTPYTa JJIsi BOUB-
cTBa) 200 TaKOX MOXKYTh BUKOPHUCTOBYBATHCH 1 JUIsl iHIINX LIeH (Hanpu-
Knaj, namnip Ta ¢papou — st hanblryBaHHS TPOLIEH 1 JKUBOITHCY ).

Ipucmocysannsa 3acobi6 yu 3HAPs0b O/ BUUHEHHS 310YUHY — Ye 0)0b-
KT 011 w000 8Uc0MOBIeH S AD0 3MIHU NPEOMEMmIs, YHACTIOOK Y020 GOHU
cmaiomos npUOAMHUMU, DIbUL 3PYYHUMU AOO0 OLIbUL eheKmUSHUMU O
8ION0BIOHO20 3ACMOCYBAHHS.

Hiowyxyeanns cnigyuacnuxie — ye 0y0b-sKi il W00 NPUMSACHEHHS,
3anyYenHs 00 GUUHEHHS 3I0YURY THUWUX 0CIO: GUKOHABYSL (CNIBBUKOHABYS),
opeanizamopa, niomMoeHuxa abo nocodbnuxa. SIk TOTyBaHHS 10 37I0YHHY
KBaJTi(PIKYyHOTHCS 1 HEB/IAII ITiIMOBA Ta IIOCOOHHUIITBO, 1110 MAIOTh MICIIE B TUX
BHITaJIKaX, KOJIM 0c0o0a HE CIIpUiMae, BiIKU/IAE TPOIO3MIIIFO T IMOBHUKA
YK MOCOOHWKA BYMHUTH 37104KMH. Hanpukiiaa, BoHa He Jiae 3roay OyTH BH-
KOHaBIIeM yOUBCTBa. Y Takidl CUTyallil HeMae 3roJiy Ha CIIiJIbHE BUMHECHHS
3JI04MHY, TOMY HeMae€ i criBydacti. TyT HisUIbHICTD MIJIMOBHHKA YU MTOCO0-
HUKa SIBJIsIE COOOI0 CTBOPECHHSI YMOB JIJIsl BUNHCHHS 3JIOUMHY Y BUIIISII
MiAIIYKYBaHHS CIiByYaCHHUKIB.

3mo6a Ha 6uuHeHHA 310UUHY — Ye nonepeoHill 3208ip 080X abo binbuue
0Ci6 3 Memor CnibHO20 UUHEHHSL 3TOUUH).

Yeynenns nepewikoo — ye niksioayis nepewroo, no3daeieHHs 6i0 nepe-
NOH, 5KI 3a8a2CalOMb VYUHEHHIO 3MOYUHY, 30TUCHEHHIO JTOYUHHO20 HAMID).

Inwe ymucne cmeopents ymos 0Jist UUHEHHsL 3N0YUHY — Ye HAUPI3HO-
MauimHiwi Oii, Wo CMeoprMb MONCIUBICIb OISt UUHEeHHs 3104uuHy. Ha-
MPUKJIA]; TITOTOBKA MicCllsl BAMHEHHS 37I0YMHY, CXOBHUIIA ISl IPUXOBYBaH-
Hs BUKPAJICHOTO, 3aM00iraHHsI PO3KPHUTTIO 3aIIAHOBAHOTO 3JI04HHY, 00 BOHU
POOIATH MOKIUBUM HOTO BYMHEHHSI, TOILO.

[MipmykyBaHHst 200 MPUCTOCYBAaHHS 32C00IB UM 3HAPSIb [ BAMHEHHS
3JI0YMHY, MIiIIYKyBaHHS CIMiBYYaCHHUKIB, 3MOBA Ha BUMHCHHS 3JI0UHHY,
YCYHEHHSI IEPEILKO/l — I J1ii TAKOK OXOIUTIOIOTHCS TIOHSTTSIM «CTBOPEHHS
YMOB JUTSI BAMHEHHS 3JI04MHY», 00 € TX pi3HOBHAMH, aJie, BPaXOBYIOUH iX
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MOIIMPEHHs, 3aKOHOAABEb BUAIISE X Y CAMOCTIHHI BUIHM TOTYBaHHS 10
37I04MHY.

3. Biomestcysannsa 2omy6antsa 00 3104UHY 8I0 6UAGTEHHA YMUCTY.
loTyBaHHs 0 37I0YHMHY CITiJl BIIMEXKOBYBATH Bijl BUSBICHHS ymMuciy. [1ig
BUSIBJICHHSM YMHCIY PO3YMIIOTh MIPOSIB 0COOOI0 B TOH 4H 1HIIHUI crOciO
(ycHO, TICHMOBO, 1HIIIMM IIJITXOM) HaAMIpy BUMHUTH MEBHUH 31109uH. Bin-
roBigHO 110 cT. 11 KK 37109mHOM BH3HaETHCS epeadadene nuM Komekcom
CYCHIJIBHO HeOe3NeuHe BUHHE TiTHHS (i 9u Oe3MisUTbHICTD), YIUHCHE
cy0’exToM 3704MHY. BOoHO Tocsirae Ha 00’ €KT, IKH TIepedyBae i 0XOpo-
HOIO 3aKOHY. ToMy 1 mo4aTKoBa CTaisi BAMHEHHS 3JI0YMHY MOXKE OyTH IIPO-
sIBIICHA JIMIIIE B CYCIIJIbHO HeOe3mneuHi fil uu Oe3maisuibHOCTI. [Tpu BusiB-
JICHHI YMHCITY BiICYTHI caMi JTist 41 O€3isIIbHICTh, TOMY BUSIBICHHS YMHUC-
Ny HE pO3MIAJAETHCA SIK CTaAisl BUMHEHHS 3JI0YMHY 1 HE TSTHE 3a CO00I0
KPUMIHAJIBHOT Bi/IMOBIAAILHOCTI.

Bin BUSIBICHHST YMUCITY CITiJT BIAPI3HATH Taki CaMOCTiMHI 37I0YUHH, SIK
norpo3a BOuBcTBOM (cT. 129 KK), morpo3a 3uumenns maiina (ct. 195 KK),
Morpo3a BYMHUTH BHKPaJIaHHS a00 BUKOPUCTATH PaJIiOaKTUBHI MaTepiain
(ct. 266 KK), morposa miofo mpariBHIKa TPaBOOXOPOHHOTO opraHy (4. 1
cT. 345), Mmoo mep’kaBHOTO ur rpoMaackkoro misda (4. 1 ¢t 346 KK), momo
3aXWCHUKA 9d npencraBauka ocodn (4. 1 ct. 398 KK), momo ciyx60B01
0CcOo0M 4u TpPOMAJHUHA, SKUW BUKOHYE TPOMAJChKUH 000B 130K (4. 1
ct. 350 KK), momo cyaai, HApoaHOTO 3aciarelns 9 MpUCSHKHOTO (4. 1
ct. 377 KK), momo nayanpauka (4. 1 ct. 405 KK), morpo3a BunHeHHs Ha-
naJly Ha cIry>k00Bi a00 HUTJIOBI IPUMIIIEHHS 0Ci0, SIKi MAIOTh MI>KHAPOTHUI
3aXHUCT, a TAKOK NOrpo3a BUKpaJeHHs a00 Mo30aBlIeHHS BOJIi LHUX 0Ci0
3 METOIO BIUIMBY Ha XapakTep iX IisuibHOCTi a00 Ha IiSUIbHICTD AEpiKaB uYu
OpraHizailiii, 110 BOHH MPEJCTABIISIOThH, 200 3 METOI0 MPOBOKAIIii BIHHU YU
MIKHapOIHUX ycknanHeHb (4. 2 cr. 444 KK). V uux Bumaakax KapaeTbest
HE caM yMHCelN, a CyCIuIbHO Hebe3neuHe MisiHHS (TI0Tpo3a), HaBiTh SKIIO0
Yy TOTO, XTO TIOTPOXKYE, 1 HE OyJI0 HAMIpy B MTONANBIIIOMY peaji3yBaTH I0-
Tpo3y, 00 TYT 3aMOIIOETHCS Oe3MOCePETH KO Oe3Tell JKUTTS, 37I0POB 10,
rpoMajIChKiil Oe3meri, 6e3merni 0cid, 3a3Ha4eHuX y 3aKOHi, TOIIIO.

— § 5. 3amax Ha 3J104UH

1. HHonammas 3amaxy na 3noyun. Bignosigno 1o 4. 1 ct. 15 KK 3a-
MAXOM HA 3M0YUH € GYUHEHHS. 0COD0I0 3 NPAMUM YMUCTOM OLsiHHS (01T abo
0e30isnbHoCmi), 6e3n0cepedHbO CNPAMOBAHO20 HA GYUHEHHS 310YUHY, Ne-
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pedbauenozo 6ionogionow cmammero Ocobausoi wacmunu ybo2o Kooexcy,
AKUWO NPU YbOMY 3104UH He 610 008e0eHO 00 KiHYs 3 NPUYUH, W0 He 3d-
nedcany 8io it 0ii.

3amax Ha 3JI0YMH € IPOMIKHOK CTAJI€r0 HOTO BUMHEHHSI, BUIOM HE3a-
KiHgeHoro 37104nHy. O0’€KTHBHI O3HAKM 3aMaxy Ha 3JI0YMH TaKi: a) BUH-
HEHH MistHHS (Ai1 a00 6e3misTbHOCTI), Oe3IM0CePENHbO CIIPSIMOBAHOTO Ha
BUYMHEHHS 3JIOUHHY; 0) HEOBEICHHS 3JI0YMHY 0 KiHIIS; B) IPUIHHHA HET0-
BEJICHHA 3JI0YMHY JIO KiHI[S HE 3aJIe)KaTh Bi/l BOJII BHHHOTO.

[lin nissHESM, Oe3MmocepeHbO CIPSIMOBAHNM HA BUMHEHHS 3JI0YHHY,
CIJIIJT pO3YMITH Take AisHHS (if0 200 Oe3misTbHICTS), 0 0e3M0CcepeTHbO
nocsirae Ha 00’ €KT, IKUH TiepeOyBae i/l OXOPOHOIO 3aKOHY, CTBOPIOE 0e3-
rocepeHio HeOe3MeKy 3amoAissHHs oMy Koau. TyT HE CTBOPIOIOTHCS
YMOBH JIJISl BANHEHHS 37I0UMHY, @ BKE HOYUHAENbCS BUKOHAHHS 00 €EKMUBHOT
CMOPOHU 3104UHY 1 HAWYACTIIE BYMHSIIOTHCS JISIHHS, Nepea0adeHi Jauc-
no3utiero neBHoi crarti OcobnuBoi yactTunu KK (Hanpuknan, npoHUKHEH-
HsI B XKHUTIIO 3 METOIO KPaJI’KKU MaiiHa, cripo0a 3aryCTUTH IBUTYH 3 METOIO
HE3aKOHHOTO 3aBOJIOTIHHS aBTOMOOIJIEM TOIIIO).

Henosenenns 37109nHy 10 KiHITI BKa3y€ Ha HE3aBEPIICHICTH 00’ EKTUBHOT
CTOpOHHU 3110uNHY. BoHa He oiep kye CBOTO TTIOBHOTO PO3BHUTKY, TOOTO TTOB-
HOIO Mipoto He 31iticHeHa. Ocoba abo He BUKOHYE BCiX [IiHi, 0 YTBOPIOIOTh
00’€KTHBHY CTOPOHY (HANpPUKJIIa/I, YOUBIIS HE BCTHT 3aBJIaTH yAapy MOTep-
JIOMY Y4 HATHCHYTH Ha KYPOK; BUHHOMY HE BJIAJIOCS] CTBOPUTH 3JI0YNHHY
opranizarito (ct. 255 KK), 6anny (ct. 257 KK), Tepopructudny opraHizaiiiro
(a. 1 ct. 258 KK), He nmepedaueHe 3aKOHOM BO€HI30BaHe abo 30poiiHe
¢dopmysanns (ct. 260 KK), 3aiiicHnT Hanaq Ha 00’ €KT, Ha SIKOMY € TIpe/I-
METH, 1110 CTAHOBJIATH MiBUILEHY HeOe3neky ais otoueHHs (cT. 261 KK),
BurotyBaru 30poio (ct. 263 KK), He3akoHHO TmepeBe3TH Ha MOBITPSIHOMY
cynHi BuOyxoBi abo snerko3aiimucti pedoBunu (ct. 269 KK) ra in.), abo
K HEe HACTAIOTh HACIIAKH, 3a3HaueH1 y BianoBimuii ctarti KK (manpukian,
CMEPTh MOTEPITLIIOTO HEe HAcTaa, 00 BOMBIII MPOMaXHYBCSI UM 3aB/IaB JIUIIIC
HE3HAYHOTO TTOPAHCHHS).

3amax Ha 3J109MH — IIe HeBAaJla Cripoda IMocATanHsg Ha 00’ €KT; isTHHS
HE 3aIoJIiF0€ MIKOIM a0 Xoua i 3aIo/Iifoe, aje He B TOMY 00Cs3i, Ha KUK
OyB ymHcen y BUHHOTO. Hampukian, SKIIo npy BUKpaeHHI 1y>K0T0 MaliHa
ymucen OyJ10 CIpsIMOBAaHO HA BHJTyUSHHsI MaifHa B 3HAYHKX, BEIMKHUX a00
0CO0IMBO BEJMKHUX po3Mipax i He OyIo 31iliCHEeHe 3 IPUYUH, 10 HE 3aJie-
JKaJIA BiJl BOJII BHHHOTO, CKOEHE HEOOXIHO KBaJli(hiKyBaTu BiJIMIOBIIHO SIK
3aMax Ha BUKPAJCHHS B 3HAUHUX, BEJIMKUX 200 0COOIUBO BEIMKUX PO3-
Mipax He3aJeKHO Bil KITBKOCTI ()aKTUIHO BHKPAICHOTO.
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3amax Ha 3JI0YHMH HE JJOBOAUTHCS JI0 KIHIIS 3 IPUYUH, SKI HE 3aJIekKaIIN
BiJI BOJII BUHHOTO, MPUITMHSIETHCS, IEPEPUBAETHLCS, HE 3aBEPIIYETHCS BCY-
reped 0akaHHIO 0COOM JIOBECTH HOTO 0 KiHIIS.

[TpuurHM HEIOBEICHHS 3I0YMHY [0 KIHLS MOXKYTb OyTH pi3HUMU (OTTip
JKEPTBHU, HEBMIHHS KOPUCTYBATHCS 30POEI0, 3aTPUMAHHS 3JI0YHHIIS TOIIIO).
SIKIII0 37I0YHH HE AOBEACHO JI0 KiHIA 3 BIACHOT BOJIi 0COOH, KPUMIHAIBEHO
KapaHHii 3aMax Ha 3JI0YMH BiJICYTHIH yHACliJOK AOOPOBIIBHOI BiAMOBU
(ct. 17 KK). Ilpraman, 3 SKUX 37I09UH HE OyI10 TOBEIESHO A0 KiHII, TOBHHHI
OyTH BUSBJICHI Ta BKa3aHi. Y pasi BU3HAHHS IMiJICYTHOTO BUHHUM Y 3aMaxy
Ha BYMHCHHS 3JI0YHHY Y BUPOKY HEOOXiTHO BKa3aTH MPUUNHHU, 3 SKUX 3J10-
YHH He OyJI0 IOBEJCHO JI0 KIHIIS.

I3 cy0’eKTHBHOT CTOPOHM 3aMax Ha 3II0YMH MOXIIUBUH JIUIIIE 3 TPSIMHAM
ymuciiom. fkio ocoda He Oaxkana BUMHEHHS 3JI0YMHY, BOHA HE MOXE
1 3MICHATH 3aMax Ha HHOTO, TOOTO cripoOyBaTH BUMHUTH Horo. [Ipu 3a-
Maxy Ha 3JI0YMH 0c00a YCBiOMIIIOE CYCITUJIbHO HEOE3MeUHNI XapaKTep
cBOro JistHHSA (Iii a0o 6e3aisubHOCTI), mependayae Horo cycniibHO HeOe3-
TIeYHI HACIIKY 1 0akae JOBEACHHS PO3MOYATOTO HEIO 3JIOYHHY /IO KiHIIS Ta
HacTaHHA 3a3HadeHuX HachiakiB. [lnenym BepxosHoro Cyny Ykpainu
y CBOTH MPAKTHII 3aBX/JIH BUXOIUB 3 TOTO, IO 3aMaX Ha BOMBCTBO MOXE
OyTH BUMHEHO JIUIIIC 3 MPSMUM YMHUCIIOM, KOJIM BUHHHI Tiepea0ayan Ha-
CTaHHSI CMEPTI MOTEPIIIIOTO 1 OakaB IHOTO, aJie TaKi HACHIIKA HE HacTaBa-
JIM 3 HEe3aJIEKHUX Bl 10r0 BOJIl 0OCTaBHH.

BignoBimansHICTE 32 3aMaxX Ha 3JI0YMH MOKJINBA TUIBKU TIPH YMHCII
Ha BUMHEHHS [TEBHOTO KOHKPETHOTO 37I0YUHY. [[py HeBU3HAYEHOMY yMHIC-
7 1ii BAHHOTO KBaJi(hiKyIOThCS HE SIK 3aMax Ha 3JI0YMH, a 3aJIe)KHO Bij
(hakTHIHUX HACTIAKIB, IO Bi HUX HacTanu. Hampukiaz, y crpaBax mpo
3aMax Ha 3TBAJITyBaHHS HEOOXiTHO BCTAHOBIIOBATH, YH JisB MiACYIHUN
3 METOK BYMHEHHS CTAaTEBOTO aKTy i 4M OyJ0 3aCTOCOBAHO (pi3MUHE Ha-
CHJIBCTBO 200 MOTPO3y 3 METOIO MOJOJIAHHS OMOPY MOTEPIiioi. Y 3B’ SI3Ky
3 UM Tpeda BiAPI3HATH 3aMax Ha 3TBAITYBAHHS BiJl IHIIUX 3JIOYHHHHUX
MOCSATaHb HA YECTh, T1IHICTh 1 HEJOTOPKAHICTh OCOOU KIHKH (337J0BOJICH-
HSI CTaTEBOI MPUCTPACTI HEMIPUPOIHUM CITOCOOOM, 3aTOMISTHHS TIIECHUX
YIIKOKEHB TOIIIO).

2. Buou 3amaxy Ha 3104un. 3aMax Ha 3JI0YUH MOIJICHO 3aKOHOIABIIEM
3a cy0’eKTUBHUM KpuTepieM Ha 3akindueHui (4. 2 ct. 15 KK) ta Hezakinue-
Hui (4. 3 ct1. 15 KK), T00TO 3a CTaBICHHSIM caMOro BHHHOTO JI0 BAMHEHHUX
HUM JIisiHb, 32 OT0 BJIACHUM YSBJICHHSIM PO CTYIiHb BUKOHAHHS HOTO i-
SIHHSL Y BAMHEHHI1 3JI04HHY.
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Bigmosiano 10 4. 2 ct. 15 KK 3amax na anouun € 3axinuenum, sikuio oco-
ba suxonana yci 0ii, sKi 68axicana HeoOXioHumMu O0ist 008E0eHHs 3TOYURY 00
KiHYs, aje 3104uH He 010 3aKIHYeHO 3 NPUYUH, K He 3anedxcanu 6i0 ii 8olli.

3akiHYeHNH 3aMax Ha 3JI0YMH CBITYHUTH PO HEBAATY CIPOOY BUNHUTH
3aKiHYeHHUH 3704nH. ToMy HOT0 HepiIKO Ha3MBaIOTh HEBAAIUM 3aMaxoM Ha
3nmounH. Hampukian, BAHHAN 3 METO0 BOMBCTBA 3pOOMB MIOCTPLN y TTOTEP-
MiJIOTO, ajie MPOMaxXHYyBCS UM JIMLIE MOpaHuB Horo. TyT BiH 3poOuB yce, o
BBa)KaB 32 HEOOXiaHE /TSI BOWBCTBA TTOTEPIILIOTO, OTHAK CMEPTh HE HACTa-
J1a 3 00CTaBHH, M0 HE 3aJIeKalu BiJf HOTO BOII, TOMY 3JI0YMH (YOHBCTBO)
He OyJ10 JIOBE/ICHO 10 KiHIlsg. AOO BUHHOMY HE BJIaJIOCS] BATOTOBUTH BUOY-
XOB1 PEYOBWHU, MPUIATHI JUIsI BUKOPUCTAHHS, X04a BiH BUKOPHUCTAB yCi
HEeOoOXiHI IS IOTO, HA HOTO JTyMKY, CYMIIIIi.

3rigno 3 u. 3 ct. 15 KK samax na 3nouun € nezaxinuenum, sxuo ocoba
3 NPUYUH, WO He 3anedcanu 610 ii 8o, He YUHULA 6CIX Oill, AKI 88axdcald
HeOOXIOHUMU 01 008€0EHHS 310HUUHY 00 KiHY.

Hesaxinuenuii 3amax Ha 37104MH 1HOJI HA3UBAIOTh IlepepBannM. Hanpu-
KJIaJ, BUKpaaad (Kpaaiif) OyB 3aTpUMaHHH, SIK TIIBKU MPOHUK Yy )KUTIIO 200
IIpY Hama/i JJis BOMBCTBA 3 PyK BUHHOTO Oyi10 BUOHUTO 30pOI0.

JlesKi KpuMiHaTiCTH 1S MO/IiTy 3aMaxy Ha 3aKiHUeHHH 1 He3aKiHUeHUH
3JI0YMH MPOMOHYIOTh BUKOPUCTOBYBATH 00’ €KTUBHHI KpHUTEPiil, TOOTO
CTYIiHb BUKOHAHHSA 00’ €KTHBHOI CTOPOHH, 1 BBAXKAIOTh BiJIIIOBIIHO HE3a-
KIHUEHUM TOH 3aMax, y sSIKoMy He OyJli BUKOHaHi BCi Ail, HEOOXiaHi aJst
3aKiHYCHHS 3JI0YMHY, a 3aKiHYCHIM 3aMaXxoM — BUKOHAHHS YCIX i, He00-
X1JTHUX TS 3aKIHYEHHS 37I09MHY. AJie 00’ EKTUBHUM KpUTEPii He MpUIaTHAN
JUIsl pO3MEKYBaHHSI HE3aKIHUEHOTO 1 3aKIHYEHOTO 3aMaxiB, 00 B pasi, KoJu
37IOYMHHI HACIIIKM HE HACTajH, 00’ €KTUBHO He OyJI0 BUKOHAHE, SK MTPABH-
710, yce Te, o HeoOXiMHO /yIs iX HacTaHHs. TakuM YWHOM, TYT 3aBXKIH
KOHCTATy€ThCsl HE3aKiHUCHUH 3aMax Ha 3JI0YHMH 1 HEe 3aIMIIAE€THCS MiCIS
JUTSI 3aKIHYEHOTO 3aMaxy, 00 3aBXKIH SKUXOCH NI BHHHOTO OYJI0 HEA0CTAaT-
HBO /IS IOBEJICHHSA 3JI04MHY 110 KiHI. OTXe, He Bce Oyno 3po0iaeHo s
CIPUYMHCHHS HACIIIJKIB.

He MoxHa BUKOPUCTOBYBATH JJIs TIOJUTY 3aMaxy Ha 3aKiHYCHHH 1 He-
3aKiHYCHHUI TaKOX 3MIMIAHUN KpUTEPill, TOOTO OIHOYACHE 3aCTOCYBaHHS
00’€KTHBHOTO i Cy0’€KTHBHOTO KpuTepiiB. Popmyria 3MilIaHoro (00’ €KTHBHO-
Cy0’EKTHBHOTO) KPHUTEPIit0, sIKA MPOTIOHYE BU3HABATH 3aKiHUCHUH 3aMax Ha
3II0YMH TaM, Jie 3p00IeHO Bce HEOOXiAHE Uil BUMHEHHS 3JI0YHHY, € HeBlIa-
JIOKD, OCKIJIBKY CTABUTh IMOHSTTS 3aKIHYCHOTO 3aMaxy B [TOBHY 3aJICXKHICTh
BiJI pO3CYIy CYIIiB.
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3aJekHO BiJ] PUIATHOCTI 00’ €xTa (TIpemMeTa) i 3aco0iB MocsTaHb po3-
PI3HSIOTH MPHUIATHUH 3aMax Ha 3JI0YMH 1 HenpuaAaTHUH 3amax. OcTaHHiH,
y CBOIO Yepry, MOJIIIETHCS HA TaKi: 3aMaX Ha HEMPUAATHHI 00’ €KT 1 3aMax
3 HEMpPUJATHUMU 3aco0amu. TakuM camMuM Moxe OyTH 1 HelTpHIaTHE TOTY-
BaHHS JIO 3JI0YHHY.

3amax na nenpuoammnuil 00’exkm (8in moogice Oymu 3axKinueHum ado Hesa-
KiHYeHUuUM) moxcausull mooi, konu oo ’ekm (npedmem) He Mae HeoOXIOHUX
enacmusocmell (03HaK) abo 308¢im 8IOCYMHiLl, YHACTIOOK Y020 BUHHULL He Modice
dosecmu 3104un 00 kinys. Ocoda NpuycKaeThbest (HaKTHUHOT HOMIJIKH, 110
111030aBJIsi€ 11 MOXJTMBOCTI JOBECTH 3JI04MH J10 KiHIpst. Lle, Harpukiia, cripoda
KPaaiKKU 3 TIOPOKHBOTO cefiha UM OPOXKHBOT KUILIeH ; TOCTPLT Y TPYII, 10-
MUWJIKOBO MPUUHSATHI 3 )KUBY JIFOJIMHY; BUKPAJICHHS IIPEAIMETA, TIOMIIIKOBO
MPUIHSTOrO 32 BUOYXOBI PEUOBMHH YW HAPKOTHYHI 3aCO0M.

3amax i3 nenpudamuumu 3acobamu (6in maxodic moxce 6ymu aK 3a-
KIHYeHUM, MakK i He3aKiHYeHUM) € modi, Koau 0coba NOMUIKOBO YU Uepe3
HEe3HAHHs 3ACMOCO8YE MAKI 3acobu, 3a 0ONOMO20I0 AKUX YHACAIOOK iX
00 EKMUBHUX B1ACMUBOCHIEN HEMOXCIUBO 3a8epuiumu 310yun. lpn mbomy
3ac00M MOXYTh OyTH SIK aOCOJIIOTHO, TaK 1 BITHOCHO HEMPUIATHUMH IS
3aMOMISTHHS MIKOAW. AOCOTIOTHO HETPUIATHUMHE BBAXKAIOTHCS 3aCO0H, BU-
KOPUCTAHHS KOTPHX 32 OyJb-sIKUX YMOB (0OCTaBHH) HE MOXKE PUBECTH 710
3aKiHUEHHS 37I0YHMHY (HAPUKIIJI, Clipoda OTPYITH JIIOIUHY PEUOBHHOIO,
TIOMIJIKOBO TIPUAHATOIO 33 OTPYTY).

BinHOCHO HENIPUIATHUMU € Ti 3ac00H, SIKi JIUIIE 3a JAHUX KOHKPETHUX
00CTaBHH HE MOXYTh IPUBECTH A0 BUKOHAHHSI 33 yMaHOTO (HANPHUKIA],
crpo0a BYMHUTH BOMBCTBO 13 BOTHENAILHOT 30p0i, sika BUSBUJIACS 3IMICOBa-
HO10). HasiBHiCTH HEMPHUIAaTHOTO 3aMaxy BU3HAETHCS HAILOIO CYI0BOIO
npaktukoro. Tak, [Inenym Bepxosroro Cyny Ykpainu y m. 23 noctaHoBu
Bix 26 kBiTHs 2002 p. Ne 3 «IIpo cynoBy mpakTHKy B clipaBax Ipo BUKpa-
JICHHSI Ta 1HIIIe He3aKOHHE MTOBOKEHHS 31 30p0€r0, 00HOBUMH MMPUTIACAMH,
BHOYXOBHUMH PEYOBHHAMH, BUOYXOBUMH HPUCTPOSMH YU PaJII0AKTUBHIUMU
MarepiazamMm» po3’sICHUB, IO y pa3i «IKII0 BUHHA 0co0a He3aKOHHO 3a-
BOJIOJIiJIAa HE IPUAATHUMH JI0 BUKOPUCTAHHS BOTHENAIBHOIO 30poe€io, 00-
HOBHMHU IpUmiacaMu ado iX YaCTHMHAMHM UM JCTaISIMU, BUOYXOBUMH PEUO-
BHHAMH, BUOYXOBUMH IPUCTPOSIMH, TIOMHJIKOBO BBAXKAIOUH X TAKUMH, 1110
MOXYTh OyTH BUKOPHCTaHi 3a MPU3HAYCHHSM, BUNHEHE HAJICKHUTh PO3IIi-
HIOBATH SIK 3aMaX Ha 3aBOJIOIHHS MMM MpPEJMETaMu 1 KBami(iKyBaTH 3a
cT. 15 Ta BiAmoBigHOO yacTHHOO CT. 262 KK»!.

! BicH. Bepxos. Cyay Vkpainu. —2002. — Ne 4. - C. 7.
196



Po3zoin XI. Cmaoii anouuny

3. 3nauennsn nodiny 3amaxy Ha 3104UH HA uOU. X04a PI3HULIST MIXK
3aKiHYEHUM 1 HE3aKIHUECHUM 3aMaxoM Ha 3JIOUMH Ma€ MiClLie B MEXKax OJI-
Hi€l 1 Tiel camoi cTanii BAMHEHHS 3JI0YHHY, IO/ 3aMaxy Ha 3JI0YMH Ha
3aKiHYCHUH 1 He3aKIHYCHUH Ma€ 3HAYCHHS SK JUIs KBauiikaiii (ix Bu3Ha-
YeHHs T0/1aHo B pi3HHX yacTuHax cT. 15 KK), Tak i i npusHaueHHs mo-
kapanHs'. HezakiHueHMiT 3aMax Ha 3JI0YHMH € TOYATKOM 3aMaxy Ha 3JI0YHH,
a 3aKIHUCHMI 3aMaX Ha 3JI0YUH — HWOTO KiHIeM. 3aKiHYeHUH 3aMax Ha 3710-
YHH 3a CTYIICHEM TSDKKOCTI, CTYIIEHEM peajti3aliil yMUCIy CBOIMU O3HAKaMU
OmKYe 710 3aKiHYSHOTO 3JI0YMHY, 1 TOMY BiH 3aBX/I1 OUTHIT HEOC3TIEUHHIA,
HIK HE3aKiHYEHUH 3aMax Ha 37104MH. MK HUMH iCHY€E BiAMIHHICTb Y CTY-
TMeH1 TSDKKOCTI, CTYIEHI peaizallii yMHCy 1 3 OISy Ha 116 — y BUKOHAH-
Hi 00’ €KTHBHOI CTOPOHH 3JI0YHHY. Y 3aKiHUEHOMY 3aMaxy Ha 3JI0YHH CY0 €KT
BHKOHAB (3aKiHYMB) YCI 3aIJTaHOBaHI HUM JIii, 3p00UB yce, 1110 BBaXKaB 3a
HEOOXI1IHE /IS IOBEICHHS 3JI0Y4MHY JIO KiHIIS, a IPH HE3aKIHYCHOMY 3a-
Maxy Ha 3JIOYMH BUHHHI HE 3p00WB yChOTO, 110 BiH BBA)KaB 32 HEOOXiTHE
JUTSL TOBEJICHHS 3JI0YHMHY JIO KiHIIS. Y 3JI04MHAX 3 MaTepialbHUMHU CKJIaaMU
B 3aKIHYEHOMY 3aMaxy Ha 3JI0YHMH B1JICYTHS JIMIIE OJIHA O3HaKa 00’ €KTUBHOT
CTOPOHH — CYCITIJIbHO HeOe3MeYHN HACITiZIOK, X04a Cy0’ €KT yrKe TTOBHICTIO
BUYMHUB JIiSTHHS, OCTATHE I CIPUYMHECHHS HACITIJIKY.

[Ipu He3aKiHYCHOMY K 3aMaxy Ha 3JI0YMH y 3JI0YMHAX 3 MaTepiaibHH-
MH CKJIaJlaMU HE TiJTbKH HEMa€e CYCIUJIBHO HeOe3MeYHOro HACTiIKyY, a i
HE 3aBepllicHe, MOBHICTIO He BUKOHAHE caMe JisHHS, sSIKe MOXe HOro
CIPUYMHHUTH.

[Ipu HezakiHUEHOMY 1 3aKIHYEHOMY 3aMaxax Ha 3JIOYHH CyCITIIbHO He-
Oe3neuyHni HacHiIoOK He HAcTa€ 3 pi3HUX npuuMH. [Ipn He3akiHYeHOMY
3aMaxy Ha 3JI0YMH BiH B3araji He Mir HacCTaTH, 00 BUHHUHN HE 3aKiHYKMB caMme
TSTHHSL, SIKe € HEOOX1THUM TSI CIPUYWHEHHS HACIIKY, a TP 3aKiHYEHOMY
3aMaxy Ha 3JI0YMH CYCIUIBHO HEeOe3IMeUHU HACTII0OK MIT HacTaTu, 00 BUH-
HUUH BUKOHAB YCI Aii Ist HOTO CIPUYMHEHHS.

[omin 3amaxy Ha 37109MH Ha 3aKiHYCHNH 1 He3aKIHYCHUI Ma€e 3HAYCHHS
1 Ip¥ BUpILICHH] MUTaHHA PO 10OPOBLIBEHY BiIMOBY BiJ] IOBEICHHS 3710~
YUHY 110 KiHls. /JIoOpoBijibHA BiIMOBA MPU HE3aKIHUEHOMY 3aMaxy Ha 3J10-
YIH MOXKITUBA 3aBXK/]TH, a TIPY 3aKiIHIEHOMY — TIIBKH B OKPEMUX BUTIA/IKAX.
Hapemri, cneundivai 0cobnMBOCTI HEMPUAATHOTO 3aMaxy 1HOII MOXKYTh
OyTH ITiICTABOIO JUTSI TTOM SIKITICHHS TIOKapAHHS YH IS TOBHOTO 3BiJIbHEH-
HS BT KpUMiHAJIBHOI BiMTOBiampHOCTI BiamoBigHo 10 4. 2 cT. 11 KK. Tak,

! TIpo npu3HAYCHHS [TOKapaHHs 3a FOTYBaHHs Ta 3amax 1uB. § 4 posainy XVIII uporo
MiApYYHUKA.
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y 3B’SI3KY 3 BIICYTHICTIO CYCHUJIbHOT HEOE3MEYHOCT] HE TSATHYTH 3a COO0I0
KpUMIHAIBHOI BiJIMOBIIAIFHOCTI 3aMaxy 3 BUKOPUCTAHHSAM MapHOBIPHUX
(3a0000HHMX) 3aCO0IB Ta 3aMaxXH 3 BUKOPUCTAHHIM HETPUIATHUX Yepe3
MTOBHY HEOCBIUEHICTh (HEYIITBO) BUHHOTO 3ac00iB. [lepiri 3 HUX mossraroTh
y BUMHEHHI TaKHX Jii, 5Ki, Ha JTyMKy OCOOH, IOBHHHI Yepe3 MOTOHO1uH1
CHWJIY 3aTOMISITH TIKOTy KOHKPETHIH JFOMUHI YU MpenMeTy (HalpuKIIad, 3a-
KISTTS, BOpoxOa). Jpyri, ToOTO 3amax 3 aOCOMOTHO HEMPUAATHUMH 3aCO-
0aMu, 3aCTOCOBAaHMMH BUHHHM 4Ye€pe3 CBOIO MOBHY HEOCBIUCHICTb, ITOJISTa-
I0Th Y TOMY, SIK BUIUIMBA€E 13 CAaMOT0 BU3HAYCHHSI LIBOTO 3aMaxy, L0 L5
oco0a BHACHIIOK 3a3Ha4€HUX 0OCTABUH 3aCTOCOBYE IS 3aTIOIiSTHHSI LLIKOIH
a0COIIOTHO HEIIKIIINBI 3acO0H (HANPHUKIA, CIIpoda OTPYiTH BHCYIIEHUM
M’SICOM T'aJIfOKH TOLIO).

4. Biomesrcysanns 3amaxy Ha 3104UH 6i0 3aKIHUEHO020 3104UHY. 3a-
Max Ha 3JIOYMH BIJAPI3HIETHCS BiJl 3aKIHUEHOI'O 3JI0UUHY 00’ €KTHBHOIO
cTopoHoto. [Ipu 3amaxy Ha 3104MH BOHA HE 3aBepLICHA, BiACYyTHI A€sKi 11
o3Haku (200 HE JIOBEJCHO J0 KiHLS JisTHHS, IKe YTBOPIOE 00’ €KTHUBHY
CTOPOHY CKJIajay 3J049MHY, a00 BIJICYTHIN CYCIJIbHO HEOS3MeYHUI HACTi-
JIOK), a TIpH 3aKiHYEHOMY 3J1049HHI 00’ €KTHBHA CTOPOHA MTOBHICTIO BUKO-
HaHa. ToMy BH3HAaHHS BUMHEHOTO JiSTHHS 3aMaxoM YW 3aKiHYCHHM 3J10-
YUHOM 3aJIC)KHUThH BiJI OMMCY 00’ €EKTUBHOI CTOPOHU 3JI0YWHY B TUCIO3HUITIT
3aKOHY.

5. Biomesicysannsa 3amaxy na 3n104ut 6i0 20myeants 00 3104UHY. 3a-
Max Ha 3JIOYUH BiAPi3HAECTHCS BiJl TOTYBaHHS 10 3JI0YHHY XapaKTEPOM
BYMHEHUX JIi5THb, & 3aMaX Ha 3JI0YUH 3 MaTepialbHUM CKJIaIOM — 1 OJIN3b-
KIiCTIO HACTaHHsI CyCIILHO HeOe3meuHnx HaciaKiB. [Ipu 3amMaxy Ha 311091H
JisTHHST Oe3M0CepeIHbO CIIPSIMOBaHe Ha BUMHEHHS 3JI0YHMHY, a IPH TOTYBaH-
Hi 10 3JI0YMHY JIMILIE CTBOPIOIOTHCSI YMOBH AJIsl BAMHEHHS 37104MHY. [lpn
3aMaxy Ha 3JI0YMH CTBOPIOETHCS, SIK MPaBUIiIo, Oe3nocepens HeOe3neka
3aIO/IAHHS KO 00’ €KTY, 00 BUMHSIETHCS JISIHHSA, sIKe came Oe3rnocepe-
HBO MOXE ITPU3BECTH 0 3aKiHUCHHS 3JI0YMHY, B TOMY YHMCII 10 HACTaHHS
HACJIIIKIB y MarepiaibHUX cKiaaax 37ao0unHiB. [Ipu roTyBaHHi X 10 3710-
YUHY B YCIX BUIAJIKaX CTBOPIOETHCS JIHIIE OMOCEpeIKoBaHa HeOe3IeKa,
OCKITBKH Jii PU TOTYBaHHI JI0 3JIOYWHY HIKOJIM HE MOXYTh cami 1o co0i,
0e3 yuMHEeHHs 1HIIKX JiH, 3aMOIisTH KoLy 00’ €KTY, IPUBECTH IO 3aKiH-
YEHHS 3JI0YMHY 1 HACTaHHS, 30KpeMa, CyCIUIPHO HeOe3MEeUHNX HACIIIKIB
y 37104MHAxX 3 MaTepiajbHAM CKJIaJOM. Y 3B’S3Ky 3 LM 3aMax Ha 3JI0YMH
MOPIBHSHO 3 TOTYBaHHSM JI0 3JI0YHMHY 32 IHIINX OJHAKOBUX YMOB Ma€ Oijb-
IMA piBEHb CyCHiIBbHOT HeOe3NeKH, OUTBIINN CTYITIHB TSKKOCTI.
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§ 6. KpuminaibHa BiAnoBigaJbHICTD
32 He3aKiHYeHHUH 3J10YNH

1. ITiocmaea kpuminanvhoi ¢ionogioanvrocmi 3a He3AKIHYEHUIL 3710-
yun. [IOHATTS 3]I04MHY OXOIUTIOE HE TiIJIbKH 3aKiHYCHUH 31104HH, a i roTy-
BaHHS JT0 HHOTO 1 3aMaxX Ha HBOTO SIK CYCITUTEHO HeOe3TeuH1 BUHHI JisTHHS.
OmHak TOTYBaHHS 10 3JIOYMHY HEBEIUKOI TSIKKOCTI HE TATHE 32 CO0O00
KpUMiHaNbHOI BinoBigaabHOCTI (4. 2 cT. 14 KK). 3akon Bukirodae Biamo-
BiTAJIBHICTS 1 32 Ait0 a0 Oe3MisUTBHICTE, sKa X049a (HOPMaIBHO 1 MiCTHTH
03HaKu Oyb-sKOTO NisHHS, ependoadenoro KK, ane yepes Mano3HauHICTh
HE CTaHOBHTB CYCIIJILHOT HeOe3Meku, TOOTO He 3aro/Iisiia i He MOoria 3ario-
TUATH 1CTOTHOT mKoau (i3UYIHINA 9H IOpUINYIHINA 0C001, CyCHiIBCTBY 200
nepxai (4. 2 ct. 11 KK). Tum GinbIiie He € 31104MHaMU TOTYBaHHS Ta 3aMax,
SIKI HE CTAHOBJISITh CYCIUILHOI HeOe3MeKH (HApUKIIa, 3aMaxX Ha 3HUILCH-
HS 9¥ TIOTIIKO/KCHHS MaliHa, sIKe He Ma€ IIHHOCTI, PH YCBITOMJICHHI BUH-
HHM IIHOTO).

Crarts 2 KK BCTaHOBIIIOE, 1110 €UHOO MTiJICTABOI0 KPUMIHAIBLHOT BiJI-
MTOBITATFHOCTI € BUMHEHHST 0COO0I0 CYCIUTLHO HEOE3MEUHOTO TisTHHS, SIKE
MICTUTh CKJIaJ 3JI09HHY, ependoadenoro mum Konexcom. Taxa cama nio-
Ccmasa KpUMIHANbHOI 8i0N0GI0AILHOCMI | 3 20MY8AHHS 00 3MOYUHY MA
3amax Ha 31oyun. [HAKIIE KaXydH, MiJCTABOIO BiAMOBINATBLHOCTI 3a TOTY-
BaHHS JI0 3JI0YMHY Ta 3a 3aMax Ha 3JI04YMH MO)Ke OyTH JIUIIIe BCTAHOBJICHHS
y OistHHI 0c0o0M cKkiany 31ouuny. [Ipu rotyBanHi 10 3704MHY Ta 3aMaxy Ha
37IOYMH € CKJIaJl He3aKiHYE€HOTO 3JI0YHMHY, BIAMOBITHO — CKJIaJ] TOTYBaHHS
110 37I0YMHY a00 CKIIaJ 3aMaxy Ha 3JI0YHH.

2. Keanigixkauyia nezaxinuenozo 3nouuny. Ilpu kpanidixauii He3aKiH-
YEHOTO 3JI0YMHY (TOTYyBaHHS /0 3JI0YMHY Ta 3aMaxy Ha 3JI0YMH) 3T1THO 31
ct. 16 KK HeoOxinHo mocunarucs Ha cT. 14 abo 15 i Ha Ty crarTio Oco-
onuBoi wactuHu KK, sika nepenbadae BiIOBIIANBHICTD 32 3aKIHYCHUIN
3JI0YHH, JIO SIKOTO Cy0’ €KT TOTYBABCs UM Ha KU BUMHMB 3aMax. Hanpukiiam,
TOTYBaHHS JI0 yMHCHOTO BOMBCTBA KBaTiikyeThcsi 3a 4. 1 cT. 14 Tau. 1 abo
4.2 ct. 115 KK, a 3amax Ha BOMBCTBO — 3a yacThHaMu 2 abo 3 ¢t. 15 1 yac-
truaamu 1 a6o 2 ct. 115 KK. BignoBigHo 10 MpakTHKH, KOJTH 0OMaH I0-
KYMIIiB BYNHEHO HE y 3HAUHUX PO3Mipax, aje mMarepiajlaMi CIpaBH BCTa-
HOBJICHO, 1110 YMHUCEJ]I BUHHOTO OyB CIIpSIMOBAaHUN Ha 0OMaH MOKYIIiB
y 3HAUHUX PO3Mipax i He OyB 3MiHCHEHUH 3 00CTaBUH, IO HE 3aJICIKAITH BiJl
HBOTO, BAMHEHE CJIiJT KBaTi(piKyBaTH K 3aMax Ha OOMaH MOKYTIIIB y 3HAYHUX
po3mipax, To0TO 3a yactuHamu 2 abo 3 ct. 15 ta u. 1 ct. 225 KK.

199



Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

SIKuio JistHHS, BYMHEHI 0cO00I0 MPY TOTYBaHHI A0 OJHOTO 3JI0YHMHY M
3aMaxy Ha HbOTO, MICTSITh OJIHOYACHO O3HAKH 1HIIIOTO (APYTOro) 3aKiHYCHOTO
3JI0YHHY, BCE BUMHEHE CJIiJ] KBATi(PiKyBaTH 3a CYKYITHICTIO SIK He3aKiHUCHUN
3JI0YMH 32 CT. 14 abo ct. 15 ta BignoBigHow crarrero OcoO0IMBOi YaCTUHU
KK i 3a inmmii 3axiHuennii 3mourH. TyT 3aKiHYeHUH CKIIa]] OTHOTO 3JI0YNHY
OJTHOYACHO € TOTYBaHHSM JIO 1HIIIOTO 3JI0YMHY 200 3aMaxoM Ha Hboro. Ha-
MIPUKJIAM, He3aKOHHE TIPUI0aHHS ITICTONIEeTa 3 METO0 BOMBCTBA KBaJTi(hiKy-
€THCS SIK He3aKOHHE MPHUI0AHHS BOTHENAIBHOT 30poi 3a 4. 1 ¢T. 263 KK 1 s1x
rotyBaHHs /10 BOuBcTBa3a cT. 14 Tay. 1 un 4. 2 ct. 115 KK.

BukpaieHnst BoraenaabHoi 30poi (KpiM TIaIKOCTBOIBHOT MUCIIUBCHKOI ),
0oioBUX MpUMnacis, BUOYXOBHX PEUOBHH, BUOYXOBHX PUCTPOIB a00 pajio-
AKTUBHUX MaTepiaiB Ta IX HE3aKOHHE HOCIHHS, 30epiraHHs, nepeaadya yu
30yT, 3AiliCHEH] J1s1 BUMHEHHS 1HIIOTO 3JI0YMHY, MalOTh KBami(iKyBaTucs
3a CYKyIHICTIO 3JI0YMHIB, NTEPeI0AYCHUX BiIIIOBITHOK YaCTHHOIO CT. 262
i4. 1 cT. 263 abo ct. 265 KK, a Takox sik rOTyBaHHS 4H 3aMax JI0 BAMHEHHS
THILIOTO 3JIOYUHY'.

§ 7. loOpoBiiibHA BiAMOBA Bij 3J104YMHY

1. Ilonamms 006pogsinvHoTl 6i0Mo6u 6i0 3104uny. 3rinno 3 4. 1 ct. 17
KK 100poBiibHOO BiIMOBOIO € OCTAaTOYHE MPUITMHEHHST 0CO0O0I0 32 CBOEIO
BOJICIO TOTYBaHHS 10 3JIOYMHY a00 3aMaxy Ha 3JI0YHH, SIKIIO MPH [bOMY
BOHA YCBIJIOMJIOBaJIa MOYKITUBICTh JIOBEJICHHS 3JIOUMHY JIO KiHIIS.

O3nakamu 100pOBIILHOT BIIMOBH BijI 3JIOYMHY €: @) OCTaTOYHE MPHU-
MUHEHHSI 0C000I0 TOTYBaHHS 0 3JI04MHY a00 3amMaxy Ha 3J7104uH; 0) Bia-
MOBA BiJI 3JI0YHHY 32 BOJICKO CaMOi 0COOM; B) HAsIBHICTh Y 0COOU yCBiIOM-
JICHHSI MO>KJIIBOCTI JJOBECTH 3JI0YMH JIO KiHIIS.

OcmamoyHe NpUNUHEHHs 20MYBAHHS 00 3OYUHY AD0 3AMAXY HA 3TOYUH
03Hava€ MOBHY (IIUTKOBHUTY) BIIMOBY BiJT TOBEIEHHS 3JIOYHHY 110 KiHIIS, TOO-
TO NiKiCHY 1 6€3MOBOPOTHY BiIMOBY OCOOH BiJl YIMHEHHS 3aTyMaHOTO HEIO
37I0YMHY 1 BIZICYTHICTh HaMipy HOro nponoBxuTy. [lepepBa y BUMHEHHI 3710-
YUHY, HOTO 3yNUHEHHS, TAMYACcOBa BiIMOBA BiJ JTOBEACHHS HOTO 10 KiHIII
HE CTBOPIOIOTH JJOOPOBLIBHOI BiIMOBH BiJI 3JI04MHY, 00 HE PUITHHSIOTHCS
3arposa, HeOe3IeKa 3aroisiHHS KON OXOPOHIOBAHOMY KPUMIHAILHHUM 3a-
KOHOM 00’ ekTy. Hanpukiai, 370/1iH, SKUi yCBIIOMITIOE, IO JIMIIE 3 BEJTMKH-
MU 3yCHJUIAMH 3MOXKE BiJIKPUTH el 3 TpoImMMa THM IHCTPYMEHTOM, SIKHI

! BicH. Bepxos. Cyay Vkpainu. —2002. — Ne 4. — C. 8.
200



Po3zoin XI. Cmaoii anouuny

Y HBOTO €, 1 TPU3YIUHSE PO3IIOYATHH 3JI0UUH, 00 IPUHECTH HIIUH IHCTPY-
MEHT, He MOXe OyTH BH3HAHUI 0CO0OI0, sika JOOPOBIIIBHO BiIMOBMIIACS BiJl
Kpaaixkku. Jlumie ocrarouyHe MpUITMHEHHS! JOBEJSHHS 3JI0YUHY 710 KiHIIS
CBITYUTH TIPO AOOPOBLIBHY BiMOBY Bi/I BAMHEHHS 3JI0YHHY.

He € 1oOpoBiTbHOO BiIMOBOIO BiJI 3JI0YHMHY 1 BiJIMOBA BiJl TOBTOPEHHS
ITOCSITAHHS TICIIS 3aKIHYCHOTO 3aMaxy Ha 3JI0YWH, OCKIJTbKA BUHHHH 3POOHB
yce, 1110 BiH BBa)KaB 32 HEOOX1THE TS BAMHEHHS 3JIOUHHY, aJIe 3 HE3aIeKHIX
BiJI HHOTO MPUYHH 37I0YMH HE OyJI0 JOBEIEHO 0 KIiHIIA i, 30KpeMa, He Ha-
CTalli CyCIIbHO HeOe3MeyHi HACIiAKK B 3JI04MHAX 3 MaTepiajlbHUM CKJIa-
oM. Hampukiaj, Hemae 100pOBIIbHOT BIIMOBH BiJl JOBEJCHHS 3JI0YUHY
JIO KIHIIS TIPHU Bi]MOBI BUHHOTO BiJI CIIPOOH TTOBTOPHOTO MOCTPLIY B TO-
TEPILIOTO Y 3B’SI3Ky 3 OCIYKOIO YW IMPOMAXOM, i BAHHUU ITiJJISITA€ KPUMi-
HaJIbHIN BIAMIOBIAAIBHOCTI 32 3aMaxX Ha BOUBCTBO. TyT yiKe nmepiiunii mocTpin
CTaHOBUTH 3aKiHUEHUH 3aMax Ha BOMBCTBO, TOMY J0OpOBUIbHA BiIMOBa
MOBHICTIO BHKJIIOYA€ThCsI. BiZiMOBa BiJl MOBTOPEHHSI 3aMaxy MoOxe OyTh
BpaxoBaHa TUTLKU NP MPU3HAYeHH] mokapaHHs. Bepxosawmii Cyn Yikpainu
BBaJkae, 1110, KOJIM BiIMOBA cTanacs BXKe MIiC/sI 3aKIHYEHHS 311MCHEHHS BCIX
I, sIKi BHHHUH TJIaHyBaB 32 HEOoOXiTHE BUKOHATH, ajie 3JJ0YHUH HEe OyII0
TIOBEZICHO 710 KiHIIA 3 MPUYWH, HE3aJIeKHUX BiJ HOTO BOJIi, HOTO il CIIif
KBaNiQiKyBaTH SK 3aKiHYCHUH 3aMax Ha TOW 3JIOYWH, 110 HOTO BUHHUI
XOTiB BUHHHTH'.

Jpyra o3Haka JOOpOBUTBHOI BIIMOBU — e HeO08e0eHH s 3N10YUHY 00
KiHYs1 3 61ACHOT (c80€1L) 601i 0cobu. TTpo 3MICT 11i€1 03HAKHU CBITYUTH HE Tijlb-
KM Ha3Ba camoi BinmMoBH (100pa Boms), a i Teket ct. 15 KK, ne 3amax Ha
3JI0YMH BU3HAYAETHCS SIK JISTHHS, Ke HE OyJIO JIOBEJICHO JI0 KiHIIS 3 TPUYKH,
10 HE 3aJIeXKAIIN BiJl BAHHOTO. 3 IIUX )K€ TIPUYHH HE JTIOBOJAUTHCS J0 KiHIIS
3]I0YUH 1 MTPU BUMHEHHI TOTYyBaHHS 10 HBOrO. [Ipu 10OpOBiNBHIN BiMOBI
BiJI 37I04MHY 0c00a CBiIOMO, 31 CBOET BOII, 32 BIACHUM O2)KaHHSM ITPUTTHHSIE
3II0YMHHE MTOCSATAHHSA, HE JOBOIUTH HOTO A0 KiHIA. TyT 3a1eKHO Bij CTy-
TIeHsI peatizamii 3JIOYMHHOT0 HaMipy Ma€e Micie abo Oe3MisIIbHICTh TaKoT
oco0u, 30KpeMa YTpUMaHHS BiJ] IIOTABIITNX i, 6€3M0CepeTHBO CIIPSMO-
BaHUX HA BUMHEHHS 3JI0UMHY, a00 BiJIBEPHEHHS HACTAHHS 3J0YMHHUX Ha-
ciiakiB. IHiiaTuBa 100POBUIBHOT BIIMOBH (IIPOXaHHs, YMOBJISIHHS a00
HaBITh MIOIPO31) MOXKE HaJIEXKATH U 1HIIUM 0c00aM (HAPHUKIIa/l, pOUYaM
a0o0 KepTBi), ae 0CTaTOYHE PilllEHHS PO NPUITHMHEHHS 3I0YMHHOT JTisUTh-
HOCTI IIpUiiMa€e caMOCTiIHO 0c00a, sika JJOOPOBIIBLHO BiJMOBISIETHCS BiJl
JIOBEJICHHS 3JI0YMHY JI0 KIHIIS.

! BroJ1. 3aKOHOAABCTBA 1 FOPHJL. MPaKTHKU Ykpainu. — 1995. — Ne 1. — C. 88.
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HapemTi, ocTaHHBOIO 03HAKOIO TOOPOBUILHOT BIIMOBH € HAABHICTIb
Y 0cobu yceidomaenus modicaugocmi dogecmu 3104un 00 Kinys. Ocoba
BBaXKae, 1110 HeMa€e MpUYHH (00CTaBUH), SIKi BOHA HE B 3M031 IepedopoTu
(moronaTy) TS 3aKiHYCHHS PO3MOYATOr0 HEto 3I0YHHY, 1 Tif BIacThes B Jia-
HUX KOHKPETHHX YMOBaXx yCIIIIHO HOro 3aBepiinTi. Hanpukiaa, BUHHUR
3 METOIO 3TBAJITYBaHHS MOTEPITiyoi A0BIB ii 0 Oe3mopaaHOro CcTaHy, 3a-
CTOCYBABIIIM QJIKOTOJIHHI HAIO1 Y1 HapKOTHKH, 1, YCBITOMITIOIOUH, IO BiH
MOJKE JIOBECTH 3JI0YHH J0 KIHIISI Ta HIXTO HOMY HE TIEPEIIKOIUT I1€ 3p00H-
TH, TIO’KAJIIB JKEPTBY 1 BITMOBHBCS BiJl 3T BAITYBaHHA.

BepxoBuuii Cyn Ykpainu B TaKUX CIpaBax BUXOAHUTH 3 TOTO, IO «IIS
BU3HAHHS BIIMOBH BiJI 3TBAJITYBaHHS JOOPOBUIHLHOIO TTIOTPIOHO BCTAHOBUTH,
10 0coba, MalYK peasibHy MOXKJIUBICTh JIOBECTHU IIEH 3J0YMH J0 KiHIIS,
BiTMOBHJIACS BiJT I[OTO i 3 BIACHOT BOJII TPUMUHUIIA 3TTOYHHHI Tii»!.

Sk11o %k oco0a MPUNMHSIE 3JI0YMHHE JISTHHS, BIIMOBIISIETCS BiJl JIOBE-
JEeHHSI 3JI0YMHY [0 KiHIS, IEPEKOHABIIUCH Y (DaKTUYHIN HEMOXKINBOCTI
HOTO yCHINIHOTO BYMHEHHS (3aBEpIIEHHs), TO 1l He TOOPOBiIbHA, a BH-
MYIIICHA BiIMOBA, HEB/AJIC 3JI0YMHHE MOCSITaHHs (HAPUKIA, 3JI0/ii Ha-
MaraBcs 3JJaMaTH Ce( 3 KOIMTOBHOCTSIMH, ajie HE 3MiT).

YeBimOMITEHHSI MOXKITMBOCTI TOBEIEHHS 3TTOYMHY JI0 KiHI[S BU3HAYAETh-
s cy0’ €KTUBHHUM KPUTEPIEM, TOOTO YSIBICHHSIM TIpo 1ie camoi ocodn. Tomy
HE Ma€ 3HaYeHHS, UM iCHyBaja HACIpaB/i Taka MOXIUBICTs. Hampuknan,
SIKIIO Cy0’€KT 3 METOFO KPaJI’KKHU TPOIIeH MPOHUKHYB Y IPUMIIIICHHS KaCH,
aJjie, 3JIAKaBIIKCh BIAMOBIAAILHOCTI, 3J1aMyBaTH Cei() HE CTaB 1 3aJIUIIUB
Kacy, He 3HaI04H, 110 B ceiidi He OyIo rporieH, To HaeThest Ipo 100poBiiIb-
HY BiZIMOBY BiJl KpaJii»KKH, X0ua peaibHOI MOKIMBOCTI 11 BUMHEHHSI B JaHIl
cuTyauii B3araii He OyJo.

2. Momueu 000posinbHoi 8i0Mo6u 6i0 310uuny. MoTHBU TOOPOBLIEHOT
BiJIMOBH Bi/l 3JI0YNHY MOXYTh OyTH PiI3HUMU: YCBIJOMIICHHSI aMOPAJIBLHOC-
Ti ISTHHS, KasTTs, OaskKaHHS BUMIPABUTHUCS, CTPaX IEePel BiAMOBIaIbHICTIO,
JKAITICTh, HEBUT1THICTh BYMHEHHS 3JI09MHY TOI10. BOHM (MOTHBH) HE MarOTh
3HAYCHHS JUTSI BU3HAYCHHS JOOPOBUTBHOI BIIMOBH BiJ] 3I0UYMHY 1 B ITOMY
pPO3yMiHHI € piBHO3ZHAYHUMH.

3. Cmadii 6uunenna 3104UUHY, HA AKUX MONHCIUBA 00OPOBINbHA 610~
Moea 6i0 310uuny. JJo0OpOBIIbHA BIIMOBA BiJ] 3I0UMHY MOXJIMBA TLIBKU
B HE3aKIHUCHOMY 3JIOUMHI, JUIIC 0 MOMCHTY 3aKiHUCHHS 3JI04UHY, 00
TUIBKY B I[bOMY pa3i 0c00a MOXKe JIIKBi{yBaTH (IPUITUHUTH) CTBOPEHY HEIO
HeOe3IeKy 3aIOIiSTHHS KON 00’ €KTY, SKUH 0XOPOHSETHCS KpUMiHATLHIM

! BroJ1. 3aKOHOJABCTBA 1 FOPH/L. MPAKTHKU Ykpainu. — 1995. — Ne 1. — C. 102.
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3ak0HOM. J|0OpOBLIbHA BiIMOBA BUKITIOUAETHCS HA CTAIiT 3aKIHUEHOTO 3J10-
YHiHY, 00 € BCl €IEMEHTH Ta O3HAKHU CKJIaJy 3JIOYMHY 1 BIIMOBUTHCS BiJ
3aBEpIICHOTO MOCSATaHHS BKE HEMOXKIIMBO, BOHO HE3BOPOTHE.

OTxe, OHATTS 3aKiHYCHOTO 3JIOYMHY Ta JOOPOBUILHOT BiJIMOBH BiJf
3JI0YHMHY € B3a€MOBUKIFOUHUMU. Tak, T0OpOBiIbHA BiIMOBA BiJl OJICPyKAHHS
xabapa MOYKe MaTH MicIle TUTBKH JI0 HOTO MPUHHATTS. ToMy HacTymHe 1mo-
BEpHEHHs Xxabapa He3aJIeKHO BiJl MOTUBIB HE 3BIIBHSIE CITY)KO00BY 0CO0Y Bij
KpUMIiHAJIBHOT BIAMOBIAAILHOCTI 3a LIEH 3JI04HMH.

Ha cranii rotyBaHHS 10 37104MHY JOOPOBLIHHA BiZIMOBAa MOYKIIHBA B YCiX
BUMAJIKAX, IPUIOMY Y GOpMI IPOCTOT Oe3AiATBHOCTI. Y TpUMaHHS Bij MO-
JAJbIIUX il 11010 CTBOPCHHSI YMOB JIJIsi BUNHEHHS 3JI0YMHY TPUITHHSE
HeOe3MeKy it 00’ €KTa, IKUH OXOPOHSETHCS KpUMIHATEHIM 3aKOHOM, 1 BH-
KIIF0OYa€ MOYKIJIMBICTh 3alOAisTHHS HOMY IIKOJU, BAMHEHHS 3110unnHy. [Ipn
LIbOMY MOXKYTh OyTH 3[{IICHEHI 1 SIKICh /i1 1110/10 JIIKBiaIlii CTBOPEHUX YMOB
JUTSL BYMHHSA 37104nHY. [IpoTe BoHN He € 000B’S3KOBUMU 1 HE MaIOTh 3HA-
YEeHHS JIJIsl BCTAHOBJICHHS JJOOPOBILILHOT BIJIMOBH BiJl 37I04MHY (HAIIPUKIIAJI,
ocoba 3HuIIye npu0aHy 30poro, IPUCTOCOBaHMI 3aci0 a00 3HAPSIIS 3710-
YUHY).

Ha cranii He3akiHU€HOT0 3aMaxy Ha 3JI0YMH JOOPOBiIbHA BiAMOBA, SIK
1 TP TOTYBAHHI JI0 3JI04YMHY, MOXKJIMBA 3aBKId. TyT TaKOXK JOCUTH yTPHU-
MaHHS BiJ{ TOJANBIINX /IiH, 0€3MOCepeIHbO CIIPSIMOBAHNX HA BUWHEHHS
3II0YUHY.

Ha cranii 3akiH4eHOro 3aMaxy Ha 3JI04MH JTOOPOBUIbHA BIJIMOBA MOX-
JIUBA TIIBKU B TUX BUMAJIKaX, KOJHM Mi)K BAMHEHUM JIITHHSAM Ta HIMOBIpHIM
HACTaHHSIM CYCHUIBHO HEOE3MEeYHHX HACIIJIKIB € TICBHUI MPOMIXKOK Yacy,
Y XOJIi SIKOT0 0c00a KOHTPOJIIOE PO3BUTOK IPUYMHHOTO 3B’ SI3KY, MOYKE BTPY-
TATHCH 1 IEPEITKOIUTA HACTAHHIO CYCITITLHO He0E3MeYHOT0 HACII/IKY.
Hampuxkan: ocoba mTOBXHYJA TOTEPIIIOr0 Y BOJIOUMHUIIE 3 METOKO TI0-
30aBJICHHS HOT0 )KUTTS, a IMOTIM BpATYBaJia HOro; Cy0’ €KT 3aJIMIIUB YBIMK-
HEHY eJIeKTPOILTUTKY 3 METOI0 BUYMHHUTH TTOXKEKY, a KO 3aTOPSIHHS BH-
HUKJIO, 3aracyB BOTOHb. J[OOpOBiIbHA BiIMOBA B IMX BUIAJKaX MOMKJIMBA
JIAIIIE 3aBASKY aKTUBHUM JIisIM.

SIK110 3a3HAYEHOTO MTPOMIKKY Yacy MiXK JiSTHHSM 1 HacJIiIkoM Hemae abo
PO3BUTOK MPUYMHHOTO 3B 3Ky BXKE 3aKiHYHMBCS, IOOPOBIJIbHA BiJIMOBA Ha
cTaii 3aKIHYEHOTO 3aMaxy Ha 3J0YMH HEMOXKIJIMBA; TYT MOXKE MaTh MiCIe
JIUIIIE BiTMOBA BiJl TOHOBJIEHHS (TIOBTOPEHHSI) CIIPOOH BUMHHUTH 3JIOUHH.

4. ITiocmaesu euxtioueHHA KPUMIHATbHOT 8i0N06I0ATbHOCHIE NPU 000PO-
6LIbHIN 8I0M06I 610 310uuny. BianosiaHo 10 ct. 17 KK 1o0poBiibHa BiqMoBa
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BiJI 37I0YMHY € CAMOCTIHHOIO MiZICTaBOIO TSl HENPUTATHEHHS 0 KPUMiHAIBHOT
BIZIMTOBIAJIFHOCTI 32 He3aKIHUCHMH 3JI04MH (32 TOTYBAHHSI JI0 3JIOYMHY Ta 3aMax
Ha 3JI04UH), 00 MUIIXOM JOOPOBUIHHOI BiIMOBH 0CO0A MTPUITHHSIE CTBOPEHY
HEr0 HeOe3IeKy, He J1ae 1l pealti3yBaTHcs, IEPeTBOPUTHCS Ha (DAaKTUUHE 3aI10-
JUSTHHSI TIIKOZIM 00’ €KTY, TIEPEIIKOKAE 3aKIHUSHHIO 3JI0UHHY.

5. Ilpasoei nacnioku 000poeinbhoi ¢iomosu 6io 3nouuny. 134. 2 ct. 17
KK BurmuBae, 1o oco0a, sika JJOOPOBIIBHO BiJIMOBHJIACS BiJl IOBEICHHS
3JIOYMHY 10 KiHIIA, HE TiAIArac KpUMiHAIBHIN BIAMOBITATFHOCTI 32 BUNHE-
Hi HEIO TOTYBaHHS JI0 3J1049MHY a00 3aMax Ha 3JI0YHMH. Y 3B’S3KY 3 UM IIs
HOpMa Ma€ BEJIMKE 3HAUCHHS JUIs 3al00iraHHs 3aKiHYCHHIO 3JI0YUHIB, 00
CHpusi€ BIAMOBI BiJI TPOIOBKEHHS 1 3aBEPIIEHHS PO3II0YaTOT0 0CO00I0 3710~
ynHy. [lonoxeHnHs 3a3HaueHOi HOPMH TIPO JTOOPOBLITBHY BiTMOBY MOXYTh
OyTH BUKOPUCTAHI U IHIIMMHU 0COO0aMH JIJIs 3ar00IraHHS 3JI0YHMHAM.

Sxmmio B AistHAI (i1 M Ge3ISITBHOCTI), SIKe BAMHEHO 0Cc00010 710 100po-
BIUJIBHOT BiIMOBH, BYKE€ MICTHTHCS CKJIQJI IHIIIOTO 3aKiHYEHOTO 3JI0YMHY, KPH-
MiHaJIbHA BiJTIOBIAJIBHICTh HACTAE 3a IIe MOCATaHHs, a 3a JOOPOBLIBHO
MPUTIMHEH] TOTYBaHHS JI0 3JI04MHY a00 3aMax Ha 3JI0YHH JlaHa ocoda 10 Bij-
MOBITAIEHOCTI HEe MpUTATaeThesl. Hanmpukiman, ocoba, sika He3aKOHHO BUTO-
TyBaJja 30poro Jyisi BOUBCTBA 1 JOOPOBUIHLHO BIIMOBUIIACS BiJl BOUBCTBA, aje
He 3/1a71a 30poro opraHaM BIIaAW, HE TIITAE BiAMOBIIATFHOCTI 3a TOTYBaH-
Hs 10 BOMBCTBAa, ane BignosigatuMe 3a cT. 263 KK 3a He3akoHHE BUTOTOB-
neHHs 30poi. Tak camo oco0a, sika COpUYMHWIIA TIOTEPIIUTIH TieCHE YIIKO-
JOKEHHS 3 METOIO 3TBAITYBAHHS 1 JOOPOBUTHHO BiIMOBHIIACS BiJl TOBEICHHS
[IFOTO 3JIOYHHY JI0 KiHIIS, HE Ti/IsIrae BiAIMOBIIaTbHOCTI 3a 3aMax Ha 3TBajl-
TYBaHHS, aJie BiINIOBIaTHME 3a CIIPUYMHEHE TIICCHE YITKOIKCHHSI.

6. Biominnicms 000posinbhoi 6iomosu 6id 3104uHy 6i0 0iill06020 Ka-
amms. J1oOpoBiTbHA BiZIMOBA BiJl 3JIOYHHY BiJpi3HAETHCA BiJl 1IHOBOTO
KasiTTs [IPY BYNHEHHI 37I04UHY. [1i0 0itiogum Kasmmsm ciio po3ymimu maxi
0ii ocobu, saKi c8i0Uamsb NPO WUPULL 0CYO BUUHEHO20 HelO 3N0YUHY | PO
npacHenHs 3a1a0Hamu 1020 HACAiOKU.

OO0’ €KTUBHOIO 03HAKOIO IIMOBOIO KasITTA € IIEBHA aKTUBHA IOBEIIHKA
ocobw, sika BYMHUIIA 3JI0YHH, & Cy0 €EKTUBHOIO 03HAKOIO — IMHPUNA OCYI
BHHHUM CBOIX il (TOMY IIi ZIii 1 MafOTh TaKy Ha3BY).

JiiioBe KasTTs MOXE BHSIBUTUCS B PI3HUX BUAAX, a caMme: a) 3aro0iran-
HS ITKIIJTABAM HACTIAKaAM BYMHEHOTO 3JI09MHY; 0) BIAIIKOIYBAHHS 3aBa-
HOTO 30MTKY a00 YCYHEHHS 3amOfisTHOI KON, B) CIIPUSHHS PO3KPUTTIO
3JI0YMHY; T') 3’ SIBJICHHS 13 313HAHHSM; 1) HIII TOIOHI JIi1, 1110 TIOM’SIKIITYFOTh
HACJIKY BYMHEHOTO 3JI0YMHY 1 BiIMTOBITATBHICTH 32 HHOTO.
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Pozoin XI. Cmaoii snouuny

JlilioBe KasATTs CyTTEBO BiAPI3HAETHCS Bijl JOOPOBLILHOT BiZIMOBH BiJT JI0-
BEJICHHS 37I0YHMHY 110 KiHTIs. J0OpOoBiIbHA BiIMOBA Bijl 3I0OMMHY MOYKITHBA JTUIIIE
NpY He3aKIHYEHOMY 3J10uHHI. [I1H0BE KasTTs Ma€e MICIIE sIK ITPU He3aKIHICHOMY,
TaK i mpu 3aKiHYeHOMY 37104rHi. JJoOpoBiIbHA BiIMOBA BiJ] 3JI0YMHY MOXKE
BUSIBJIATHCS 1 Y O€3/1iSUTbHOCTI, y IPOCTOMY YTPUMAHHI BiJl MOJAIBLIOTO BUK-
HEHHSI 3JI0YHHY, a JIIMOBE KAsTTS 3aBK/IH BUMArae TUTbKUA aKTUBHOI TIOBEIHKH.
JoOpoBiipHa BiAMOBA BiJl 37I04MHY MOKIIMBA TUIBKH BiJ] 37I0YHMHIB, BAMHEHUX
3 IpssMAM yMUCIIOM. J[if0Be 3k KasTTst MOXke OyTH SIK B YMUCHHUX, Y TOMY YHC-
JIi BANHEHHX 3 HETIPSIMAM YMHUCIIOM, TaK 1 B HSOOSPEKHNX 3IIOYNHAX.

[Ipn 1oOpOBINBHIH BiZMOBI Bifl 3MTOYMHY 0Cc00a HE MiIsrae KpUMiHATBHIN
BiJIIIOBIaIFHOCTI BHACTIIIOK caMe TOOPOBUTHHOI BiMOBH BiJl BUMHEHHSI 3710~
YHHY, 110 CBITIHUTH PO BIICYTHICTH Y 11 AisTHHI CKJIamy 3mounHy. [Ipu miifoBo-
My KasITTi CKJIaJ] 37IOYMHY Ma€ MICIIe, 1 TOMY BOHO, SIK TIPABUIIO, PO3TTISIIAETHCS
K 00CTaBMHA, 1110 TTOM’IKIITY€E TIOKapaHHs. HaBiTh sikiio ocoba rpu aiioBoMy
KasTTI B JISIKUX BUIAJIKAX 1 3BUIHSAETHCS Bl KPUMIHAJIBHOT BiJIIIOBIIAJTBHOC-
Ti (uB., Hanpukinaz, ct. 45 KK), To He y 3B’513Ky 3 BiJICyTHICTIO B 11 AisHHI
CKJIa Ty 3JI04YHHY, a 3 IHIIMX OOCTaBUH, 3a3HAYCHUX Y 3aKOHI.

KoHTpo/ibHI 3antuTaHHs

1. SIki eTanyu BYMHEHHS 3JI0YMHY OXOIUTIOIOTHCSI KPUMiHAJIBHO-
MIPABOBUM TOHATTSAM «CTaii 3709NHY»?

2. Slka BiAMIHHICTB (PI3HMIIS) HE3aKIHUECHOTO 3JI0YHMHY BiJ| 3aKiH-
YEHOTO 1 UM BIUIMBAIOTH Ha KBaJi(iKaII0 eTanu 3aKiHYeHOTo
3JI04MHY?

3. Slkmii MOMEHT 3aKiHYEHHSI 3JI0YHMHIB 13 MarepiajJbHUM, (hOpMalTb-
HUM Ta yCIYCHUM CKJIaJIoM?

4. BigMexyiTe roTyBaHHs J0 3JI0YMHY BiJl BUSIBJICHHS yMHUCITY.

5. Po3mexyiiTe 3akiHYeHHI 3aMax Ha 3I0YHH 1 He3aKiHIeHUH 3aMax
Ha 3JI0Y1H.

6. Slxi BaM BijioMi 1HIII BU/IM 3aMaxy Ha 3JI0YMH 1 B YOMY IOJIsIrae
iX 3HaYeHHA?

7. BinmexyiTe 3aMax Ha 3JI0YMH BiJI TOTYBaHHS JI0 3JI0YMHY Ta BiJl
3aKiHYEHOTO 3JI0YHHY.

8. Illo € migcTaBol0 KPUMIHAIBHOT BiJNOBIIAJILHOCTI 32 HE3aKiH-
YEHUH 3JI0YUH Ta K KBTI (DIKy€eThCsl He3aKiHUEHHI 37I04MH?

9. Ha sikux eramax BYMHEHHS 3J0YMHY MOJKIIMBA JIOOPOBIUIbHA BiJ-
MOBa 1 sIKI IPaBOBI HACJTI/IKK IOOPOBLIBLHOT BIIMOBH BiJI 3710UHMHY?

10. Po3mesxyiite miiioBe KasTTs 1 10OpOBIILHY BiIMOBY BiJ 3I10-
YHHY.
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POSIIiJI X1 —————

CuiBy4yacTts y 3J104HHI

§ 1. IToHATTS Ta 03HAKHM CHIBYYaCTi

1. BurHeHHs 37104MHY OJIHIEF0 0CO00F0 (Cy0’ €KTOM 3J7I0UMHY) € TUTIOBOIO
CHUTYyaIli€t0. AJie y TIPaKTHUIli 3aCTOCYBaHHS KPUMIHATIHLHOTO 3aKOHY JOCHTH
4acTO TPAIUISIOTHCS] BUMIAJIKH, KOJM Yy BUMHEHHI OJITHOTO 3JI0YMHY OepyTh
y4acThb JBi a00 Oijiblie 0ci0, K T CyMICHO (Y3rO/DKEHO) 1 CIIPSIMOBYFOTh
CBOI 3yCHJUISI HA BAMHEHHS OJTHOTO ¥ TOrO CaMOTr0 3JI0YHHY JIJISl TOCSATHEH-
HSl €IMHOTO 3JI0YNHHOTO pe3ynbTary. B Takux BUmagkax HAeThCs Mo CIIiB-
yuacTb y 310unHi. Tomy HeBunaakoBo y posaini VI KK Bcranosneno Husz-
Ky HOpM, SIKi PEeTYJIOIOTh MUTAaHHA KPUMIHAIBHOI BiAMOBINATBHOCTI 32
crmiBydJacTh y 37m04uHHI (ctarTti 26-31). 1li HOpMH BU3HAYAIOTH MOHSATTS
CHiBydYacTi y 37I04HMHI, BUIU CIiByYaCHHKIB, (POPMH CHIBYYacTi, a TAKOK
KpUMIHAJIBHY BIAMOBIAAIBHICTD CIIBYYaCHHUKIB 1y CBOil CyKYITHOCTI YTBO-
PIOIOTH CAaMOCTIHHHH IHCTHTYT KPUMIHAJIBHOTO MpaBa — CITIBYYacTh y
37I04HHI, 0 Ma€ BAYKJINBE K MPAKTUYHE, TAK 1 TEOPETUYHE 3HAYCHHSI.

[HCTHTYT cIiByyacTi A03BOJIsIE OOIPYHTYBATH KPUMiHAIBHY BiJIOBI-
JATBHICTB HE TUTBKH 0Ci0, siKi Oe3rmocepeIHh0 BUNHIIIN 37TI09MH (BUKOHAB-
1iB), a i 0ci0, SKi Ti€I0 YM 1HIIOK Mipol0 Opany ydacTb y BUMHEHHI 3710-
YHHY, 1 X04a He Oy HOTO BHKOHABISIMH, ajie Oyiiu opraHizaTopamMu, mija-
OyproBauaMH 4d ITOCOOHMKAaMHU BUMHEHHS 37104nHY. CaMe 3a 10IIOMOT00
HOPM JIaHOTO iHCTUTYTY 1 BUPILIYIOThCS MUTaHHS PO KPUMiHAIBHY BiAIO-
BiJIQIbHICTh WX CIIBYYaCHHUKIB 3704nHYy. [I[pudomy B Takomy pasi 3acto-
coBytoThes sik Hopmu OcobnmBoi yactuau KK, tak i HopMu, nepenbadeHi
crartsamu 26-31 KK. 3a 1oromMororo np0oro iHCTUTYTY BHPIIIYIOTHCS TAKOK
MATaHHA 1 PO BIANOBiAANBHICTH (TIIACTaBH, MEXI Ta CTYIIIHb) 0Ci0, SKi
OepyTb y4acTh y BUMHEHHI 3]I0YMHIB OPraHi30BaHUMH 3JI0YMHHUMU IpyTIa-
MU a00 3M0YMHHUMH opraHizaisiMu. OTxke, HOpMU po3ainy VI 3arambHoi
yactunau KK € npaBoBoro 023010 00poTHOU 3 OpraHi30BaHOIO 3JIOUHHHICTIO,
10 OCTaHHIM YacoM Halyna 3HaYHOTO MOLIMPEHHS.

BunneHHs 37104nHy 00’ €THAHIUMH 3yCHILIAMH JIBOX 4 OLIbIIE 0Ci0 — 32
CHIBy4YacTi — 3aBX/IW CBIAYUTH PO MiABUIIECHY CYCIIJIbHY HEOE3MEeUHICTh
YYMHEHOTO, OCKIIBKH CHIBYYacTh 3aBKAM IOJICTIIY€E BUMHEHHS 3JI0YMHY
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Po3zoin XII. Cnigyuacme y 310uunax

a00 HOoro MpUXOBYBAaHHS, CTBOPIOE MOMKIIUBICTh 0araropa3zoBoi 3JI0YMHHOT
JisUTbHOCTI (MHOKHHHICTD 3JI0YMHIB). SIK MPaBHUIIO, BOHA MOETHYETHCS 13
3a0ITHHSAM 3HaYHOI UM TSKKOT (0COOJIMBO TSKKOT) ILIKOJM OXOPOHIOBAaHUM
KPUMiHAJIBHUM 3aKOHOM CYCITUIBHUM BiTHOCHHAM a00 5K CTBOPIOE MOXKIIH-
BICTb 3aIO/IISTHHSI TAKOT IIKO/U. 3IOUMHIII IIPU IbOMY JIFOTh O1JIbIII 3yXBajI0
i pinryde, y HUX 3’ SIBIS€THCS 11103151 0€3KapHOCTi, MOXKIIMBOCTI YHUKHYTH
BIAITOB1AAIBLHOCTI.

Y Hopmax OcobauBoi wactuan KK yuynHeHHS 37104MHY y CHIBYdYacTi
3aKpIIDTIOETHCA Y pi3HUH c1toci0. B oHNX BUMaIkax BOHO € 000B’ I3KOBOIO
03HAKOIO0 OCHOBHOTO CKJIaJly 3JI0YMHY, KOJIM JiSTHHSI BU3HAETHCSI 3JIOUMHHUM
1 IiIsirae MoKapaHHIO 32 YMOBH, 10 BOHO BYMHEHE y CITIBYYacTi, HalpH-
knaz, 6armutisMm (ct. 257 KK), crBopenHs 3mounHHOi opranizarii (ct. 255
KK), rpynose nopymeHHs rpoMaacbkoro nopsiaky (ct. 293 KK), macosi
3apopymienns (ct. 294 KK). B iHmux — Buctynae sk kBainigikyroda, 00-
TSDKYIOUa BiIOBIJAIbHICTh OOCTaBHHA, HAIPHUKIAI, KpadikKa, rpadix,
HraxpaiicTBo, BUMHEHI 3a OMEPEIHBOI0 3MOBOIO IPYIIO0 0cid (u. 2 crareit
185, 186, 190 KK), uu sik criiBy4acTh y BAMHEHHI 3JI0YHHY OPTraHi30BaHOIO
TPYTIO0 OCi0, 110 YTBOPIOE 0COOMMBO KBaMi(hikKOBaHMIA CKIIa[ 3MOYMHY (4. 5
crareit 185, 186, u. 4 crareii 187, 189 KK Ta iH.). B ycix 3a3HaueHUX BU-
najiKax € MiJBHIICHA CYCIiJibHA HEOE3eUHICTh JisiHb, YUMHECHUX Y CITiB-
yd4acTi, o BifoOpakeHo B caHKIisX cratedt OcobmuBoi yactiuan KK, ski
nependayaroTh OibII CYyBOPY BilNOBiganbHICTh. [IpuuoMy mosoxeHHs
3aranpHoi yactTunu KK, sKi pernaMeHTyIoTh IHCTUTYT CIiBy4acTi (CTarTi
26-31 KK), mommprororscs Ha Bci HopMu OcobnmBoi yactnau KK, o
BCTaHOBJIIOIOTH BiAMOBIJAIBHICTD 32 KOHKPETHI 3JI0YMHU, BUMHEH] B CIIiB-
y4acTi (He3asexHo Bif i Gpopm).

2. Y c1. 26 KK chopmMynboBaHO MOHSTTS CHiBy4YacTi y 3JI0YMHI —
1I€ YMUCHA CRIIbHA YYACMb OEKIILKOX CY0 €KMI6 310YUHY Y GUUHEHHT YMUC-
HO20 3104uKy. AHAI3 3aKOHOJAABYOTO BU3HAYCHHS CITIBYYAaCTI SIK 0COOMIH-
BOi (hopMU 3TOYMHHOT MisUTFHOCTI TO3BOJISAE BHIUIUTH Taki OCHOBHI 1i
pHCH: a) y4acTb ACKUJIBKOX CY0 €KTIB Y BAMHEHHI YMHCHOTO 3JI04HHY; 0) 1X
CIIJIbHA YYacTh y BUNHEHHI TAKOTO 3JI0YMHY; B) YMUCHA Y4acTh Y 31iHCHEH-
Hi YMUCHOTO 31104uHY. Bci BOHM MOXyYTh OyTH 3rpyIoBaHi Ta BiJHECEHI 710
O3HaK OUTBIII 3araJIbHOTO MOPSIKY — J0 03HAK 00 €KTHBHOTO 1 Cy0’ €KTHBHOTO
XapakTepy CIiBYYacTi y 3JI0YHHI.

00’ckmugni 03HaKu chigyuacmi TONATAIOTh y TOMY, IO JIEKiJIbKa
Cy0’€KTIB 3JI0YMHY CMIJIbHO BUMHSIOTH YMUCHHUH 37I04MH. [3 bOro BH3Ha-
YCHHS BUILJTMBAE, IO:
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Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

a) CMiBYy4YacTh Y 3JI0YMHI — 1€ BUMHEHHS IPYNOI0 0Ci0 KOHKPETHOTO
CYCIIIBHO HEOS3MEUHOTO MisHHS (i a00 0e3/isIbHOCTI), SKE BU3HAETHCS
3nounHOM. Lleit 3m10unH Moxe OyTH MPOCTUM ab0 YCKIaJHEHUM: TPUBAIO-
Y1M, IPOJOBKYBaHUM a00 ckiiasieHuM. [Ipu iboMy 37104MH 3aBXKI1 TOBUHEH
MaTH KOHKPEemHUll Xapakmep 1 MiICTUTH BCI HEOOXiaHI 00’ €KTHUBHI Ta
Cy0’€KTHBHI O3HAKH TIEBHOTO CKJIa Ty 3II0YHHY, Iepe10aueHOT0 BiIOBITHOIO
crarreto OcobnuBoi yactuau KK, i BiqnoBigatu BUMOram 3JI04MHY, K1
chopmyiboBai y cT. 11 KK. He Mmoxxe posmisiiatucs sk criBy4acTb y 3710-
YUHI CIIPUSHHS 3 PI3HUX MOTHBIB 0c00aM, SKi BEAyTh aHTUTPOMAACHKIN
croci0 >KUTTS, HAIPUKIIAJ, HApKOMaHaM, aJIKOToJIiKaM (y 3acTOCyBaHHI
QJIKOTOJII0, HAPKOTUYHUX 3ac00iB a00 1HIIMX OJypPMaHIOIOYMX PEUOBUH) 1
HaBITh TUM, XTO Ma€ HAXWJ J0 3JJOYMHHOI TISIJILHOCTI, ajie il IKUX He BU-
SBUIHCS Yy (OPMiI KOHKPETHOTO JisTHHS, SIKE MICTHIIO O O3HAKM CKIaay
KOHKPETHOTO 37104MHY. He € criBy4acTio y 3JI04MHI TaKOXK MPUYETHICTD Y
BYMHEHHI JTisHb, M0 TiAmanaoTs mifg 4. 2 cT. 11 KK, ockinbku 3mounHy (4.
1 ct. 11 KK) yepe3 Mano3Ha4HiCTh JisIHHS TYT HEMAE i TOMY He MOXKe OyTH
i criByYacTi y HbOMY;

0) 3a criBydacTi y BUMHEHHI 37I04MHY OepyTh O€3MMOCepeHI0 yIacTh
Oexinbka oci6 (1Bl 9¥ OLIBIIE), IKi 33 I0OBOJIBHIIOTH BUMOT'AM, [0 CTABIISAThH-
csl 10 CyO’€KTa 3II0UNHY — KilbKicHa o3Haka cnigyuacmi. TOOTO KOXKHHIA
13 HUX MOBUHEH OyTH 0c00010 (PI3UIHOIO0, OCYTHOIO, SIKa JOCATIIA BiKYy KpH-
MiHaJIbHOI BiAmoBiganeHoCTi (cTarti 18, 19, 22 KK). Lle o3navae, 1o Bun-
HEHHS 3JI04MHY 0C00010 (Cy0’€KTOM 3JI0UMHY) 3 YYaCTHO HEOCYJIHOIro abo
ocobwu, sika He J0cATIIa BiKy KpUMIHAIBHOI BIIMOBIAAEHOCTI (TIiCTHAAIISA-
TH POKIB, a y BUNIaJikax, nepeadadenux 4. 2 ct. 22 KK, — yorupnaausaru),
HE YTBOPIOE CITIBYYAaCT1 y 37104uHi. He yTBOPIOE CIiBYYacTi Y 37I0UMHI TAKOK
3aJTy4eHHs JI0 Y4YacTi y BYMHEHHI 3JI0YMHY iHIIOI 0c0o0m, SKa X04 1 Mae
03HaKHU cy0’€KTa 3JI0YHMHY, ajie BUMHSIE CyCMIJIbHO HeOe3neuHe AisTHHS BHA-
CITiZI0K Gi3MyHOro 200 IMCUXIYHOTO IPUMYCY, BUKOHAHHS HAaKa3y YK PO3I0-
PAUKEHHS 32 HASBHOCTI MiACTaB, [0 BUKIIOYAIOTh 3JI0YHMHHICTD JiSTHHS
(muB. crarti 40, 41 KK), a Takoxx oOmaHy, koiu ocoba, nepeOyBaroun B
OMaHi, BIICBHEHA, 1110 BUMHSIE IIPABOMIpHI Jii;

B) 3a CITiBYYacTi BCi CHIBY9aCHHUKH 3JI0YMHY ITOBHHHI JUSTH CRIIbHO —
sKicHa osnaxa cnigyuacmi. COUTBHICTD AiH CHIBYYacCHUKIB O3HAYaE, 1110
3JI0YMH YUUHSETHCS IXHIMU 3araJIbHUMU i 00’ €JTHaHUME 3ycHIUTsiMU. KoxkeH
i3 HUX pOOUTH CBiif BHECOK (AOKIIAAA€ BIAMOBITHUX 3yCHIIb) Y BUMHEHHS
37I0YMHY, IIPH LbOMY CIIMPAETHCS Ha JOMOMOTY Ta CIPHUSHHS 1HIIOTO (iH-
IIMX) CHiByYacHHKA a00 PO3paxoBye Ha Iie. TakKuM YHHOM, CITIIbHICTh JIi-
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Po3zoin XII. Cnigyuacme y 310uunax

SUTTBHOCTI CIIBYYaCHHKIB MOJIATAE B TOMY, 110 BOHA M€ B3a€MOJIOTIOBHIOO-
YHii 1 B3a€MOOOYMOBIIOIOUHN XapaKTep — AISUIbHICTh KOYKHOTO 13 CIiB-
YYacCHMKIB B3a€MOIIOB’sI3aHa 3 AIsUTbHICTIO BUKOHABIS UM 1HIIMX CHiByYac-
HUKIB (opraizaropa, mig0yproBada, HocOOHHUKA) 1 CIPSIMOBAaHA HA BYNHEH-
Hsl OJIHOTO W TOTO CaMOro 3JI0YMHY, JIOCSTHEHHS €IMHOTO 3JIOYMHHOTO pe-
3yabrary. [Ipraomy porb 1 hyHKITIT KOXKHOTO i3 CIiByYaCHUKIB MOXYTh OyTH
OZHAKOBHMH (HaNPHKIIAJ, y IPOIIeci BANHEHHSI TPYTIOBHUX XYJITaHCHKUX i
(4. 2 ct. 296 KK) BHHHI 3aBJaf0Th yapiB MOTEPIIIOMY KyJaKaMH I10 TOJI0-
Bi ¥ TPYIIAX, UMM CIIPUYUHSIOTH TIJIECHI YIIKO/PKEHHS) a00 ICTOTHO Pi3HH-
TUCS MK c00010 (HalpUKJIaA, IPU 3aBOJIOAIHHI 4y>KUM MaiiHOM LISIXOM
3ITOBKMBAHHS CITY>k00BOIO 0COOO0I0 CBOIM CITYKOOBHM CTAaHOBHUIIEM (CT. 366
KK) ocoba Bunnsie cimy»0oBe miipoOIeHHs], 10 BUCTYTIA€ 32CO00M 3aBOJIO-
JIHHS 9y>KUM MailHOM, a OyXranaTep i Kacup 3a 3MOBOIO 3 LI€I0 TOCaI0BOIO
0Cc000F0 HE3aKOHHO 3aBOJIO/IIBAIOTH IIMM MAHOM 1 MPUBIIACHIOIOTH HOTO —
ct. 191 KK). e Ginpiie Bimpi3HAIOTECSA (PYHKINT CIIIByYaCHUKIB Y TaKHX
(dopmax criByuacTi, SIK OpraHizoBaHa Ipyra i 3Jl04MHHa opraHizauis. OnxHak
TOJIOBHE JIIS CITIBYYACTi iHIIIE: 3]I0YKMH ITOBUHEH OyTH PE3yJIbTaTOM CIUILHOT
TSUTBHOCTI BCIX CIIBYYaCHHMKIB 1 TIPY IIbOMY KOYKEH 13 HUX JToKiIazae (Oinb-
IO UM MEHIIOI MipOI0) CBOIX 3yCHIJIb, TOOTO POOUTH CBili BHECOK Y
BUYMHEHHSI 3JI0YMHY BUKOHABIIEM.

O3Haka «CITBHICTY 3a CHIByYacTi epeadadae Takox, 10 1 3T0YHH, 1
CYCHIUJIbHO HeOe3MeuHi HacHiAKu (y 3JI04MHAX 3 MaTepiaJIbHUM CKIIaJJOM) €
€JIMHUMH 1 HETTOAIIbHUMH JIJISl BCIX CITIByYacCHHKIB. Buxosiuu 3 110ro, yci
CHiBYYaCHUKH, HE3aJIEKHO BiJI PO, IKy KOXKEH i3 HIX BUKOHYBAaB, MalOTh
BiJNOBIAATH 32 BANHEHUH 3JI0YUH y LijoMy. Tak, mpyu BOMBCTBI Ha 3aMOB-
nenns (1. 11 4. 2 cr. 115 KK) Bianoinary 3a 3ano/isiHHs cCMePTi OTePITi-
oMy Oyze 1 BUkoHaBelb (yOuBIIs), 1 3aMOBHUK YOUBCTBAa — OpraHizaTop
a6o migOyproBay, i 0coOu, SIKi CIIPUSIIM BUKOHABIICBI B 1HIINH cOci0 (Ha-
MPUKIIaJl, HAJaHHIM 3HAPSIIs BOUBCTBA, 30MPaHHAM 1 HajaHHAM iHDOP-
Mauii Ipo MOTepnijioro: MapIpyTH IepecyBaHHs, Miclle MPOXKUBaHHS,
po0OTH, HAsSIBHICTH OXOPOHH TOLIO). Y KiHLIEBOMY pe3yJIbTaTi BCi CIiByYac-
HUKH BIJINOBIJATUMYTh 32 3JI0YMH, IKUH BUMHUB BUKOHABEIIb.

CrijpHICTB 32 CHIBYYacTi 03Ha4a€, M0 MIXK JiSTMH CITIBY9aCHUKIB 1 3710-
YMHOM, YYMHIOBAaHUM BUKOHABLIEM, € MPUUYMHHKH 3B 5130K. Lle o3Hauae, mo:
1) 1ii KOXKHOTO 13 CMIBYYaCHHKIB Y Yaci MOBUHHI IIEPETyBATH 3JI0YHUHY, KU
BYMHSIE BUKOHABEIIb; 2) TAHUW MPUYUHHNAHN 3B’ 130K Ma€ TeHETHUHHUH Xapak-
Tep (3B’ 30K MOPOAKEHHS ), OCKLTBKH KOJKEH 13 CIiBYy4aCHHKIB (HE3aJIeKHO
BiJl POJIi Ta CTYNEHS Y4acTi) IOKJIaJa€e BiIOBIHUX 3yCHIIb, POOUTH CBil
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BHECOK Yy 3JI0YMH, CTBOPIOE JUIsI HHOTO HEOOX1/THI YMOBH, YUM CIIPHSIE BUH-
HEHHIO HOTO BUKOHABIIEM; 3) MPUYMHHUHN 3B A30K 3a CITIBy4acTi Ma€ OIO-
CepeIKOBaHUH XapaKTep, OCKUTLKH CBiJIOMa MisTbHICTh BUKOHABIIS, SIKUH
BUMHSIE 3I0YMH, 3aJIC)KUTH BiJ] ONEPEAHBOI AISTIBHOCTI 1HIIUX CIiByYac-
HukiB. OcTaHHI CBOIMH AisIMM (aKTHBHUMH a00 MMACUBHUMH) CTBOPIOIOTH
peasibHy MOXKJIMBICTh YIMHEHHS 3I0YMHY BUKOHABILIEM, SIKUH [IEPETBOPIOE
IO MOXJTUBICTh Ha JIMCHICTh BUKOHAHHSM CKJIay 3JI0YMHY. ¥ CBOIO Uepry
JISUTBHICTH CITIByYacHHKIB (OpraHizaropa, mijdyproBaua, IOcOOHUKA) Ha-
OyBae 3JI0YMHHOTO XapaKTepy i MePeTBOPIOETHCS Ha CITIBYYacTh y 3IOYNHI
LUISIXOM BYMHEHHSI 3]I0YMHY BUKOHABIEM. BiICyTHICTD MPUYMHHOTO 3B’ SI3KY
CBIIYMTHME MPO BiJICYTHICTh O3HAKH CIIBHOCTI B y4acTi JEKIJIBKOX
Cy0’€KTiB y BYMHEHHI 3JI0YMHY 1 TIPO BiJICYTHICTH CITIBYYacTi y 3JI0YHHI B
ijgomy;

T') CIiBy4YacTh MOKJIMBA HA CTa/Iii HE3aKIHUCHOTO 3JI0YMHY — TIPH ITifI-
TOTOBIII /IO 3JIOYMHY 1 3amMaxy Ha 3iounH (nuB. cT. 14 KK). Hemoxnna
CHIBYy4YacTb MPY 3aKiHYEHOMY 3JI04YHHi, KO YMHCEN JOBEACHO 10 KiHI 1
y BUMHEHOMY € BCl O3HAKU CKJIy 3JI0YMHY. 3a [IEI0 03HAKOIO CITiBY4YacTh
CJIiJT BIAPI3HATH BiJ] MPUUETHOCTI JI0 3JI0YMHY, 30KpeMa TaKUX HOTO BHIIB,
SIK 3a37aNeriap He o0ilsgHe NTPUXOBYBaHHS 3JI0YMHY, 3HAPAIb 1 3ac00iB
YUUHEHHS 3JI0YHHY, IPEJMETIB, 37100y THX 3JI0YMHHNAM HIISIXOM, IPUI0aHHS
a60 30yT Takux npeamMeTiB (muB. ctarti 198 1 396 KK).

Cy6’ekmugni o3naxku cnigyuacmi MoNsTAOTh B YMUCHINW CIUIBHIN
y4acTi y BYNHEHHI YMHCHOTO 37I04MHY. BOHH 3BOAATHCS 10 TAKOTO: CITiB-
y4acTb MOKJIMBA TUIBKM B YMUCHOMY 3JI0UHHI; YC1 CHIByYaCHUKH 3JI0UHHY
IitoTh ymMucHo. Lle o3nauae, mio:

a) CIiBYyYacTh MOYKIJIUBA TUILKU B YMUCHOMY 3JI0YHHI, TOOTO TUIBKH TOJI,
KOJIM BUKOHABELb Jli€ YMHCHO. YMUCEI IIPU LIbOMY MOXe OYTH SIK IIPSIMUM,
TaK i HenpsAMUM. MOXKIIMBI TaKOXK i1HIII PI3HOBUAM YMUCIY: BU3HAUECHHH 1
HEBU3HAYCHUIT; 3a3/1aJ1eT1/1b 00[yMaHuH 1 TaKWH, 1110 PalTOBO BUHUK. 3 ypa-
XyBaHHIM TekcTy cT. 26 KK criByuacTs y HeoOepeKHHUX 370YHHAX, TOOTO
37I0YMHAX, YAMHEHUX BUKOHABIIEM YHACTIIOK 3JI0YMHHOI CAMOBIIEBHEHOC-
Ti a00 370unHHOT Headasocti (nuB. ct. 25 KK), HemoxuBa;

6) 3a cITiBy4YacTi He TUThKA BUKOHABEIh, a i OpraHi3arop, mia0yproBad,
MOoCOOHUK, TOOTO BCi CHIByYaCHHUKH, IOBUHHI JisiTH yMHCHO. Lle o3Havae,
110 BCI CMIBYYaCHUKHU, OE3BIIHOCHO JI0 1X poIti (BUKOHABEI[h, OpraHi3aTop,
mi0yproBad, MOCOOHUK) i CTYTICHS y4acTi B 3JI0YHHI, SIKUI BUNHSE BUKO-
HaBellb, AIF0Th YMHUCHO, IX TPYIIOBa CYCIJIbHO HeOe3MeyHa MOBEAIHKa Xa-
PaKTEepPHU3YETHCS €JJHICTIO HAMIPIB (€IHICTH YMHUCITY).
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Inmenexmyanvha o3Haxa yMACHOI BUHH 32 CITIBYYACTi TIOJISITA€E B TOMY, IO
CHiBYyYaCHHKH (OpraHizarop, Mia0yproBad, TOCOOHUK) YCBITOMITIOIOTH CYCITiTh-
HO HeOe3NeyHni Xapakrep Aii, 10 BUMHAIOTHCS HUIMU OCOOUCTO, @ TAaKOXK
CYCHUILHO HeOe3MeUHUH 1 3JIOUMHHNIN XapakTep il BUKOHaBIsL. BogHouac
BHKOHABEIlb IOBUHEH PO3YMITH, IO BiH Ji€ pa3oM i CyMiCHO 3 IHIIIMMH CITiB-
YYaCHHUKaMHU, CITUPAETHCS Ha 1X aKTUBHI a00 MAacUBHI Jii, 110 BOHU Ti€I0 YU
THIIIOIO MIpPOIO CHPHSIOTH HOMY B YYMHEHHI 3JI0YMHY, TOOTO YCBiIOMITIOE, IO
Jie 3 HUMU criibHO. OTke, yMucHa (hopMa BHHU 3a CHIBYYacTi nependadae
HasBHICTh B3a€MHOI TIOIH()OPMOBAHOCTI CITIByYaCHHUKIB PO CITLTLHUI XapaKTep
CBOIX J1ii1 1 pOJIb KOYKHOTO 3 HUX Y BUMHEHOMY 37104KHi. CHUIbHICTD YMHUCITY 32
CMiBYYacTi Haifuacrime (ase He 000B’SI3KOBO 3aBXK/IM, HAIPHUKJIIA, IIPU CITiB-
ydacTi 063 ornepeHb0i 3MOBH) 00’ €KTUBHO BUPAYKAETHCS B YOI (3MOBI) MK
CMiBYy4YaCHUKaMH Ha CIJIbHE BUMHEHHS 3104MHY. Taka JOMOBJICHICTb MOXKE
OyTH CII0BECHOIO (BepOaIbHOIO), YCHOIO Y1 IMCHhMOBOIO, BUCIIOBIIEHA 32 JIOTIO-
MOTOI0 TEXHIYHHX CHCTEM (10 TenedoHy, TeneTairy, [HTepHeTy Ta iH.), a TAaKOK
KOHKJTFOJICHTHUMH JTisiMA (MOBYA3Hi J1ii, 3 SIKX MOYKHA 3pOOUTH BUCHOBOK TIPO
TICHE BOJICBUSIBIICHHSI OCOOM: 11€ JKECTH, MIMIKa, 3MICTOBHI PyXH, BHACIIIIOK
SIKMX CHIBYYaCHUKH JOCSTAIOTh y3TOPKEHOCT AYMOK 1 J1iii). 3a criBydacTi
CMIBYYaCHUKHU PO3YMIIOTb, 1110 BOHH CTABIIATh Y IPHYMHHUIA 3B’ 30K CBOT Il
13 3IIOYMHHUMH JTISTMH BUKOHABIIS, TIEPEI0adaroTh, IO BHACTIIOK 1X aKTHBHUX
Y{ IACUBHUX [l BUKOHABELb BUNHUTD 3JI0UHMH.

Oco01MBOCTI 1HTEJIEKTYaJIbHOI O3HAKH 3a CIIBYyYacTi Taki: a) BAKOHA-
BeIb HE 000B’SI3KOBO MIOBUHEH YCBIJIOMIIIOBATH 3JI0YMHHY JisTbHICTh YCIX
1 OKpEMO KOJKHOTO 13 CITIBy9aCHUKIB Y TOBHOMY 00cs3i. Lle y Hu3mi Bunan-
KiB 00’ €KTUBHO HEMOXKIIMBE, 0COOIHMBO 3a TaKUX (POPM CIiBY4acTi, SIK
BUYMHEHHS 3JIOYMHY OPTaHi30BaHOIO TPYIIO0 UM 3JIOYMHHOIO OpTaHi3aIli€cro,
i€ TSUTBHICTH CIIBYYaCHHUKIB MOYKE MaTH IOCUTh TAEMHUH 1 3aKOHCTTIpOBa-
Hul xapakrep. OJHaK BiH MOBUHEH YCBiAOMIIIOBATH X04a O HAHOIIKIY
«JTAaHKY» JISUTbHOCTI CTIIBYYaCHUKIB, K1 HOMY CHPHUSIOTh Y BAMHEHHI 3710-
4yuHYy; 0) AU CIiByYacTi He TOTPiOHO 00O0B’S3KOBOTO YCBIIOMIICHHS CITiB-
y4acHHKaMH BCiX (y TOBHOMY 00Cs31) iHAMBIAyaJbHO BU3HAYCHUX PUC
3JI0YMHY, BINHIOBAHOTO BUKOHABIIEM (MicIle, 9ac, 00CTaHOBKA, 3aC00HU
BYMHEHHS TOIIO). JlocTaTHRO TOTO, 1100 BOHU YCBiJOMITIOBAIIM X04a O Yy
POMOBUX pUCaX BIACTHBOCTI 3JI0YMHY, BANHIOBAHOTO BUKOHABIIEM, 1 PO3Y-
MIJIH, IO CIIPUSAIOTH HOMY B IIboMY. CBOEIO U€proto BUKOHABEIIb MA€E X04a
0 y 3aranpHUX (POIOBUX) pUCaX yYCBIIOMITIOBATH JisUTBHICTh HIIUX CIIiBY-
YacHUKIB — OpraHizaTopa, ma0yproBaya, HOCOOHMKA 1 PO3yMIiTH, IO BOHU
TI€IO Y1 1HIIOO MipOIO CIIPUSIOTH HOMY B yYUHEHHI 37TOYHHY.
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Bonvosa o3naxa yMuUCHOT BUHU 32 CIIBy4YacTi XapakTepU3y€eThCS Ha-
SBHICTIO Oa)KaHHA Yy BCIX CHIBYYaCHHKIB YUWHEHHS 3JI0YMHY BUKOHABIIEM
YM CBIJOMHM JOIYLICHHSIM bOTO. 32 3arajlbHUM [IPABUJIOM CIIiBY4acTb Y
37I0YMHI XapaKTePHU3Y€ETHCS MIPSIMAM YMHUCIIOM, KOJIM CIiJIbHA 37I0YMHHA JTi-
ATBHICTH CITIBYyYaCHUKIB 00’ €JHAHA €IMHUM YMHUCIIOM, CIIPSIMOBAaHUM Ha
JNOCSATHEHHS €IMHOTO JUISl BCIX HUX 3JI0Y4MHHOTO pe3ynbrary. PazoMm 3 Tum
3a CIiBY4acTi Moke OyTH i HEMIPSMUI yMHCeN (HapHuKIal, TPy 370YUHHINA
JISUTBHOCTI OpraHizaTtopa i MocOOHMKa, KOJIM BOHH, CBIJIOMO CIIPHSIIOYN BH-
KOHABILIEB1 BUMHEHHS 3JI0YMHY 3 MaTepiajbHUM CKIIaZ0M, MOXKYTh He Oaxa-
TH, aJie CBIJIOMO JIOIYCKaTH HACTAaHHS CYCIIHbHO HEOEC3MEUHUX HACHiKIB
37IOYMHHOTO JiSTHHS (i1 9¥ O€3/isTHHOCT]) BUKOHABIIS). 3 HETIPSIMUM YMHC-
JIOM MO)Ke OYTH CITiBy4acTh y 3JI0YMHI IUITXOM TOCOOHHIITBA YU OpraHi3a-
TOPCTBA, KOJIM BKa3aHi CMiByYacCHUKH HE Oa)kalld, aje CBiIOMO JOMYCKaIN
BUYMHEHHS BUKOHABIIEM BHACIIIOK IX JiSUTFHOCTI 3JIOUMHY 3 MaTepiaTbHIM
CKJIaZAOM. Y 3JI04MHax ke 3 GOpMalIbHUM CKIAZOM YMHCEI MOXe OyTH
TIJABKH IPSMUM, OCKIJIBKH BC1 CITIBYYaCHUKH, JOKJIAAal0u1 3yCHIIb 10 BUH-
HEHHs1 37I04MHY BUKOHABIIEM, HE MOXKYTh He 0a)KaTH BAMHEHHS] HUM JIISTHHS,
sIKe € 000B’I3KOBOIO O3HAKOIO IIbOTO CKIIALY 310UHHY.

OTxe, IS HASIBHOCTI CHIBYYacTi 3 OTVISIAY Ha ii Cy0’€KTHBHI O3HAKU
HEOOXi/IHi: a) YCBIIOMJICHHSI KO)KHHUM 13 CITIBy4aCHUKIB (DaKTy CIIIBHOTO 3
IHIIIMMU CHIBy4aCHUKaMK BYMHEHHS 3JI04MHY; 0) mepen0avyeHHs, 1o B pe-
3yJIBTaTI IX CHUTFHUX 3yCHITh BUKOHABIIEM Oy/Ie BUMHEHO 3JI0YMH; B) OasKaHHS
9H CBiIOME TIPUITYIIIEHHS HACTAHHS €UHOTO 1 HEMTOIUTEHOTO IS BCiX CITiB-
YYACHHUKIB 3JI0YMHHOTO pe3yJibrary. MOTHB 1 MeTa JIisIbHOCTI CITiBy4YaCHUKIB
(BHKOHABIIAL, OpraHizaropa, mia0yproBaya, NOCOOHMKA) MOXKYTh 30irarucs abo
He 30iraTucs, o /Ui BUPIIICHHS TUTaHHS [P0 HASBHICTh YW BiJICYTHICTh
CIIBYYacTi y 3JI0YHHI 3HAYCHHS HE Ma€e (X04a BITUBAE Ha KBaTi(iKaIlifo).

Bpaxosyrouu Bukiajexne Ta 3mict ct. 26 KK, ciijg koHcrarysaru, 1o
«HeoOepexHa CIIBY4acTb» B YMHCHOMY 3JI0YHMHI TaK caMo, SK 1 «yMHCHa
CHIBYYacTh» Yy HEOOEPEKHOMY 3JI0UYMHI HEMOXKITHBI.

3 oIy Ha 11 Ma€ BUPINIYBATUCS i ITUTAHHS PO BiAMTOBITAIBHICT 3a
HEOOepeKHE CIUIbHE CHIPUUHUHEHHSI 3JI0YMHHKUX HACIJIKIB JIBOMa a00 OLbIie
0cobamMKi — CITIBBUKOHABLISIMH, OCOOJIMBO y cepl BiTHOCHH «JIIOAMHA —
TeXHiKa». SIKII0 BOHH, 00’ €KTHBHO JIIF0YH, CHUTHHO 3aIOAII0IOTh CYCIIiIb-
HO HeOe3IeuHi HACHIAKH 3 He0OepeKHOCTI, TO B TAKOMY pa3i HeMae Hi
00’ eJHaHHSI 3I0YMHHOT BOJI IUX 0Ci0, HI €AHOCTI yMHUCITY, Hi CHIBY4acTi y
BUMHEHHI 37104nHY. KoxkeH 13 3a110/1iroBaviB IIKOIM 3 HEOOEPEKHOCTI TOBH-
HEH BIAMOBIZAaTH 3a CBOI Ji1 OKPEMO i CaMOCTIHHO.
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§ 2. Buau cniBy4acHHMKIB

[Ipu criiByyacTi criiBy4aCHUKH 3II0YMHY MOXKYTh BUKOHYBATH Pi3Hi poi
(pynK1i) — omHOpiAHI a0 pizHOpiHi. B 4. 1 ct. 27 KK nependadeno Taxi
BUJM CIIBYYaCHHKIB: BUKOHABEIb, OpPraHi3aTop, miadyproBad i MOCOOHUK.
Yci BOHM BUKOHYIOTH PI3HOPIHI (PYHKIIT 3 TOUKK 30py BUKOHAHHS CKIIATy
3II0YMHY 1 THM HE MEHII YCi BOHH € CITiBy4YaCHUKAMH 3JI0UHHY.

Buxonaeuem (cniesuxonasuyem) 3rinno 3 4. 2 ct. 27 KK BBakaeThcs
0c00a, sIKa y CIiBy4acTi 3 IHIIMMHU Cy0’ €KTaMu 3JI04MHY 0€3M0CepeIHBO YU
[UIIXOM BUKOPHUCTAHHS IHIIMX OCi0, IO BiAMIOBIAHO 10 3aKOHY HE ITi s~
raroTh KPUMIHAIBHIN BiAMOBITAIBHOCTI 32 CKOEHE, BUNHUIIA KOHKPETHUI
3JI04MH. I3 1IhOTO BHUIIIHBAE, 110 3 00’ €KTUBHOI CTOPOHH BHKOHABEIH CBOI-
MU aKTUBHUMH JTiSIMU YH O€3/TiSUThHICTIO 0e3MocepeIHb0 BUKOHYE Y TIOBHO-
My 00cs131 a00 4acTKOBO 00’ €KTHBHY CTOPOHY KOHKPETHOTO CKJIay 3J10-
quHy. [IpryomMy 3J104MH MOXe OyTH BUMHEHO SIK OJHHMM, TakK 1 JBOMa YU
OlIbIIIe BUKOHABIIIMH (CIIBBUKOHABIISIMH ).

Mix CHiBBUKOHABLSMH MOXe OyTH U PO3MOiN posiei y BUKOHAHHI
3nounHy. OMHAK e PO3MOIIT 3aBXKIN Ma€ «TEXHIYHHUI» XapakTep —
y MeXax BUKOHAHHS 00’ €KTHBHOI CTOPOHH OJHOTO ¥ TOTO CaMOTO CKIIATy
3nounHy. Hanpukian, npu po36oi (ct. 187 KK) BukoHaBeM 3104KHY € HE
JIMIIIE TOW, XTO HMUISXOM Harajy MPOTUIIPABHO 3aBOJIOAIB UyKUM MaitHOM,
a # TOW, XTO B MOMEHT TaKoTO 3aBOJIOJ[iHHS 3aCTOCOBYBaB HACHIIBCTBO JIO
ocoOwu, sika 3a3Halia Harajy, 9Y¥ 3arpoXKyBaB 3aCTOCYBaHHSIM TaKOTO Ha-
CHUJIBCTBA. BUKOHABIIEM y IbOMY 3JI09HHI € 1 TOH, XTO, HATPUKIIAI, TITEKH
TPHUMaB TIOTEPITLIOrO 3a PYKH, TT030aBIISTFOYH HOTO MOYKITMBOCTI ITPYYaTHCS.
VYei i 0cobr — BUKOHABIII (CITIBBUKOHABII) PO30010, TOMY IO KOKEH 3 HUX
BHKOHYBAB I€BHY YaCTHUHY 00’ €KTUBHOI CTOPOHHM CKJIaay 3JI0UUHY (po3-
0010). OTXKe, BUKOHABIIEM (CITIBBHKOHABIIEM ) BU3HAETHCS 0c00a, sTka CBOI-
MU JIiSIMH Pa30M 3 IHITUMH CIiBy4YaCHUKaMU 0€3TM0CEePEIHbO Y IIOBHOMY
00cs131 Y 4aCTKOBO BHMKOHAJA CKJIAJ 3JI0YUHY, ITepe0adyeHnii TeBHOIO
crarrero OcoonuBoi yactian KK. be3 BukoHaBIs Hemae criBydacTi, 00 BiH
TIEpII 32 BCE BUMHSIE 3JI0YHMH, CIUNIAHOBAHUH yciMa CIiByYaCHUKAMU, peati-
3y€ YMUCEI IHIINX CHiBYYaCHUKIB. | B IbOMy pO3yMiHHI BUKOHABEIb — BH-
3HaYalibHa, IEHTpaabHa (irypa y criBydacTi.

Buxonasyem 3rigHo 3 4. 2 cr. 27 KK BU3HaeThes 1 0co0a, sika BHKOPHUC-
TOBYE /ISl BAMHEHHS 3JI0YMHY 0Ci0, KOTpi HE € Cy0’ekTaMu 31104uHy. B 1iix
BHITaJIKaX Ma€ MICIIe nocepeoHe 3anodisHHs (NocepeoHs UHHICID), K B
LiJIOMY BHKJIIOYAE CIiBY4YacTb y 37M04HI. OCKiIbKHA QakTHIHUM (Tak Ou
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MOBHTH, (PI3MUHMM) BUKOHABIEM 3JI0UMHY BHCTyIae 0coda, sKa HE €
Ccy0’€KTOM KpUMIiHAIHHOI BiMMOBIAAIBHOCTI BHACIIIOK HEOCYTHOCTI a0
HE/IOCSTHEHHS BiKy KPUMiHAJIBHOT BiINOBITAIEHOCTI (HAPUKJIAl, A0POCIIa
oco0a 3ayyyae 10 BAMHEHHS KPaai’KOK 4y)KOro MaliHa MaJIOJiTHIX), I
0co0a, sika (paKTUYHO BUMHUIIA 3]I0YMH, HE HECe KPUMiHAJIbHOI Bi/IIOBI-
nanbHOCTI. Ta % ocoba, sika BUKOPUCTOBYE HEOCYIHOTO 200 0cO0y, KOTpa
He J0csArIa BiKy KpUMiHANBHOI BiAMOBIAaNIbHOCTI, PO3IISAAETHCS SIK BU-
KOHaBEIh YYMHEHOTO 37104nHY. [locepeaHe 3amomistHas BiAMOBIIHO 10 1. 9
ct. 67 KK po3siinroerbes sik 06cTaBrHa, M0 00THKYE MTOKapaHHS.

Sk mocepeqHe 3amoaisTHAS Tpeba po3MIsIaTH 1 BAMHEHHS 0CO0O0I0 3J10-
YUHY BHACIIJOK (DI3UYHOTO UM TICUXIYHOTO MPUMYCY, BUKOHAHHS HaKa3y
YM PO3MOPSAKEHHS 32 HASIBHOCTI 00CTaBHH, 1110 BUKJIIOYAIOTh 3JI0YHHHICTh
nistaas (crarti 40, 41 KK). Y Takux Bumajkax BiJIOBiJaTbHICTh K BUKO-
HaBelb Hece 0co0a, 110 3aCTOCOBYBaia JI0 (PaKTHYHOTO BUKOHABIIS 3710-
ynHy (PI3UYHUN YU ICUXIYHUA TpuMyc abo BUIaBalia HaKa3 Yu PO3IOPS-
JDKEHHS, BHACHIIOK YOTO 3JI0YMH Oyi10 BYMHEHO. Ha THX caMux migcraBax
IIOBUHHA BiJIITOBiaTH 1 0co0a, sika BBeNa iHITy oco0y B OMaHy, 1 Ta BHa-
CJIIZIOK IIbOT'O BYMHUIIA 3JI0YHH.

Opezanizamop (4. 3 ct. 27 KK) — 11e 0co0a, sika opraHizyBajia B4HHCH-
H# 37I09MHY (37109HHIB) 2060 KepyBaa iioro (ix) BunHeHHsM. OpraHizaropoM
TaKOX € 0co0a, sika yTBOPHUJIA OPraHi30BaHy IPYILy UM 3JI0YMHHY OpraHiza-
uiro abo KepyBana Hero, abo ocoba, fka 3a0e3neuyBaia (GiHAHCYBaHHS YU
OpraHizoByBaJia IPUXOBYBAHHS 3JI0YMHHOI ISTTEHOCTI OPTaHi30BaHOI Ipy-
i 200 37I0YMHHOI opraHizaltii. OpranizaTop mocimae ocodimBe MicIie cepen
CHIBYyYaCHHMKIB, BiH TOJIOBHHI Cepesl HUX, SK MPAaBUJIO, 1HILIIOE, PETYITIOE 1
CHPAMOBYE BCIO 1X 3JIOYMHHY JisUTbHICTB. JISUTbHICTH OpraHizaropa MoXe
OyTu crpsiMOBaHa Ha BUMHEHHS OJHOTO YU AEKUIBKOX 3JI0YMHIB (IBOX UM
OinbIe).

3 06 ’exmusnoi cmoponuy oOpraHizaTopchbka JiSUTPHICTH Ma€ BIAIOBIIaTH
BHMOTaM CITUTBHOCTI SIK O3HAKH CHiByYacTi. ToMy Jii opranizaropa 3aBxan
nepeOyBaloTh y MPUYMHHOMY 3B’ 5I3KY 3 TUM 3JI0YMHOM (3JI0YMHAMH), IKAH
BUMHSIE BUKOHABEIIH (CITIBBUKOHABEIID), @ TAKOXK 13 JISIMHU 1HIIMX CITiBydJac-
HUKIB.

VY 3aKoHi BUPI3HSAIOTH TaKi BUAM OPTaHi3aTopiB 37I0UUHY:

1) ocoba, sika opeanizyeana 6uunenns 3104UHY, — 1€ CIIIByYaCHUK, STKAN
1HITIIFO€ BYUNHEHHS 3JI09MHY, 00’ €IHY€ 1HIHIX CITiByYacHUKIB, CTIPIMOBYE TX
Iii, po3moniisie poni Mk HUIMHU, HaMivdae i po3po0isie TIaH MEeBHOTO 3710~
YHHY (AEKUTBKOX 3JI0YHMHIB), KOOPIUHYE AISUTbHICTH CIIBYYaCHHUKIB, PO3ITO-

214



Po3zoin XII. Cnigyuacme y 310uunax

ninsie iX 000B’s3KM Ta QyHKIIT, BU3HAYa€ MAalHOyTHIO KEPTBY YU MPEIMETH
3nounHy. OpraHizaiiisi 37104MHY BUSBISIETBCS Y POPMi 3MOBH, JIOPYUYCHHS,
Hakazy. 3a o0csToM Jii opraHizaropa 3aBX/I{ HMIHPIII MiJ0ypIOBaHHS 1 TO-
coOHuuTBa. Y 6araThox BHIAAKax 0coda, sika opraHizyBaia BUMHCHHS
3JIOYMHY, — I1€ BOJHOYAC 1 HOTO 1HIIiaTop;

2) ocoba, axa Kepysania nio2omosKkorw aO0 GUUHEHHAM 310YUHY, — TIe
CHIBYyYaCHHUK, SIKUH BUKOHYE TOJIOBHY POJIb IIPH MiATOTOBLI a00 BYMHEHHI
KOHKpETHOTO 371049nHy. [lii opranizaropa, SKuii KEpye MiATOTOBKOIO 3JI0-
YHHY, TIOJIATA0Th B OPTaHI3aIliHAX disIX, CIPSIMOBAaHUX Ha I00Ip CITiBydac-
HUKIB, BiiHaliZleHHa a00 TMPUCTOCYBaHHS 3aCO01B UM 3HAPSIIb YYMHEHHS
3JIOYMHY, YCYHEHHS TIEPEIIKOl, OpTaHi3allifo i MPOBEICHHS 3MOBH HA BUHU-
HEHHS 3JI0YMHY, Ha HI Aif 110710 yMHCHOTO CTBOPEHHS yMOB JJIs1 BANHEH-
Hs 3704MHY. KepyBaHHSM MiATOTOBKOO 3JI0UMHY OXOILTIOIOTHCS TAKOXK
po3moaia 000B’SI3KIB MK CITiByYaCHUKaMH, PO3pOOICHHS MJIaHy, IPUXOBY-
BaHHS 3JI0YMHY 1 HOTO CIIBYYaCHHUKIB Ta iH.

KepyBaHHs BUMHEHHSIM 3JI0YMHY — 1€ JiSUIBHICTB Oprasizaropa, 6e3-
MOCEPEJIHBO CIPSIMOBAaHA Ha BUKOHAHHS CIiBydYacCHUKaMH 00’ €KTUBHOT
CTOPOHHU KOHKPETHOTO 3JI04MHY (37104rHiB). KepyBaHHSM BUMHEHHSIM 3710-
YHHY OXOILTIOIOTHCS: KOOPAWHALLIS I MiXk CITIBy4YaCHUKaMH, iX IHCTPYKTaK,
BHU3HAYCHHS TOCJIIOBHOCTI 1X i, OpraHi3aiiifHa MisuIbHICTh IOAO MPH-
XOBYBaHHS 37104nHY (3nmo4unHIIiB). [Ipu ikoMy He 000B’s13K0BO, 11100 Opra-
Hi3aTOp sSIK KePiBHUK BYMHEHHS 3I0YMHY OyB Ha MICIIi 3JI0YHHY: TaKe Kepy-
BaHHSI MOXKE 3[IHCHIOBATHUCS TI0 TeIedOHY, paaio3B’ 3Ky TOIIO. [ 0JI0BHOIO
03HAKOIO IILOTO BHJLy OpraHizaTopa € Te, o0 BiH CBOIMH JisiMHU Oe3moce-
penHbo 3abe3nednB (OpraHizyBaB, CKEpyBaB) MiATOTOBKY UM BUKOHAHHS
CHIByYaCHHKaMH KOHKPETHOTO CKJIay 3JI0UHHY;

3) ocoba, saxa cmeopuna opeanizoeany epyny Yu 310UUHHY 0PeaHizayiio
abo xepysana Humu. CTBOPEHHS OPraHi3oBaHOI IPYIU YK 3JI0YMHHOI opra-
Hi3amii — 1I¢ IMUPOKKUIA KOMILUIEKC Jii 111010 YTBOPEHHS 3 JIEKUJIBKOX 0Ci0
(TppOX 1 OiNbIIE) CITBHOTO 3JIOYMHHOTO 00’ €THAHHS — OpraHi30BaHOT
IPYIU Y¥ 37I04MHHOI opranizanii. Li aii MOXXyTb BUSBISTHCE Y MiIUIyKaH-
Hi CIIIBYYaCHUKIB, iX 3TypTyBaHHI, i I0ypIOBaHHI JI0 3JI0YMHHOT JisUTbHOC-
Ti, pO3MOALITI POJIEH, ITOCTAHOBIII 3aBJaHb TOIIO.

KepyBaHHs1 opraHizoBaHOIO TPYIIOI0 UM 3JI0YMHHOIO OpraHi3amielo —
11e KepyBaHHS IiSUTbHICTIO 3JI0OYMHHOTO YTPYIIOBaHHS, 3a0e3neueHHs (PyHK-
[IOHYBaHHS, peatizallisi Horo 1ijel i 3aBnans. [[ppaomy opranizatop Moxe
OYOJIIOBATH OJHY 3JI0YMHHY TPYILy UM HaBITh KEPYyBaTH 00’ €AHAHHSM 13 ABOX
a6o Ourbie rpyn. CTBOPEHHS 1 KEPIBHUIITBO TPYIIOI0 MOXKYTh BUPAKaTUCS
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y po3po0JIeHHI caMoi cTparerii MaiOyTHLOT 3JI0YUHHOT AISUTBHOCTI (SIK
MPaBUJIO, Y 3HAYHUX OPraHi30BaHUX 3JI0YMHHUX TPyNax, KOJIKU Mae Micle
CBO€EpiAHE ieliHe 00’ €AHaHHSI OpPraHi30BaHOI 3JI0YMHHOI AISUIBHOCTI), a
TAKOXK Y BCTAHOBJICHHI KOHTAKTY 3 IHIIUMH 3JI0YMHHIUMH TPYyIaMu;

4) ocoba, sika 3a6e3nevye QiHanCy8anHs 310UUHHOL QISIbHOCMI OP2aHi-
308aHOI epynu YU 3104UHHOI opeanizayii, CTIIBy9acHUK, STKAHA, HAPUKIIA,
(hinancye (B TOBHOMY UM 9aCTKOBOMY OOCsI31) il 1HITUX CITiIBy9aCHUKIB —
BHKOHABIIiB, TOCOOHUKIB, TOCIYTH OXOPOHIIIB, TEXHIYHOTO ITEPCOHATY, a
TaKOXX BUPOOHHUIITBO UM TPAHCTIOPTYBAHHS 3a00pOHEHHX MPEAMETIB — 30poi,
HapKOTHKIB, (harbCcU(iKOBaHUX CIIUPTHUX HaroiB Toro. Jxepena dinancy-
BaHHS 3JI0YMHHOI JisUTBHOCTI MOXKYTh OyTH Pi3HI — 0COOHMCTI IpOILIi OpraHi-
3aTopa, IHIIMX 0Ci0 UM 3JII0YMHHUX YrpynoBaHb. sl BU3HAHHS HAassBHOCTI
LLOT0 BUAY OPraHi3aTopcTBa He Ma€ 3HAYEHHS LIITbOBE MPU3HAYCHHS piHaH-
CYBaHHsI 3JI0YMHHOI TiSUTbHOCTI OpPraHi30BaHoI IPYIH Y 3JI0YMHHOI OpraHi-
3amii — aus 3abe3neyeHHs iX QyHKI[IOHYBaHHS, BAMHEHHS KOHKPETHOTO
37I0YMHY UM THIIHX IJIeH;

5) ocoba, ska opeanizyeana npuxo8y8aHHs 3104UHHOI OiAlbHOCMI Op-
2aHi308aHOI epynu uu 3104UHHOL Opeanizayii, CIIIByYaCHUK, SKUH BUKOHYE
crientiivHi QYHKITIT TOCOOHUIIEKOT MiSITBHOCTI Y BUIVISITI TTPHXOBYBaHHS
3II0YUHY, 3JTOYMHIIIB, 3aC00IB, CII/IIB 370YHHY, IPEAMETIB, 3100yTHX 3J10-
YMHHUM LUIIXOM, y3arajii 3JI04MHHOI AiSUTbHOCTI 3JI0M4MHHUX YIPYyTOBaHb.
Le, Hampukiaz, OisSUIbHICTh NpaLliBHUKA IPAaBOOXOPOHHOTO OpraHy, SIKUH
MTOKPHBAE JIiSUTBHICTh OPraHi30BaHOI IPYIM Y 3JI0YMHHOI OpraHizailii, He
BUKPHBAE 3JI0YMHLIIB, IPUXOBYE iX, CXOBaHKU 30poi, MaliHa Ta TPOLIOBHX
KOLITIB, a TAKOXK MaiiHa, 3400yTOro 3JI0YMHHMAM LUISIXOM, TOILO.

13 cy6 ’ekmu6Hoi cmopoHu YMUCIIOM OpPTraHi3aTopa OXOILTHITHCS HOTO
0coOuCTI il 3 oprasizaiii 3J04MHY, a TAKOXK TOW 37I0YMH (3I0YMHH), KU
(sIK1) TIOBUHEH BYMHUTH BHKOHABEIh (BMKOHABIII) UM 1HIII CITIBYYaCHUKH.
OpranizaTop 0a)ca€ 4¥ CB1JIOMO JOMYCKAa€ BUNHEHHS [[bOTO 3JIOUYHHY 1
CHPAMOBYE CBOIO JisUTBHICTh HA OpTaHizailito Horo BunHeHHs. B opranizo-
BaHMX TPyMax YM 3JTOYMHHUX OpraHi3aIisX, M0 XapaKTepU3yIOThCs iepap-
XIYHIMH Ta Pi3HOMAHITHAMH 3B’ I3KaMH, TAEMHICTIO 1 KOHCITIPaTUBHICTIO,
OpraHi3aTop MOXKE HaBiTh 1 HE 3HATH OCOOMCTO KOHKPETHOTO BUKOHABIIS
(CTIIBBHKOHABIIS) UM 1HIITUX CITIBYYaCHHUKIB, ajie HOTO YMHUCIIOM OXOTITFOETh-
cs (xoua O y 3arajbHHX, POJIOBHX PHCaX) BUMHEHHS TIEBHOIO (JIESKOI0)
0C000¥0 37104YMHY(3JI0YUHIB), 110 BXOUTH JO IJIaHY BiMOBITHOTO 3JI0YHH-
HOTO yrpynoBaHHs. BiH He TibKHM mependauae, M0 B pe3ynbTari Horo op-
raHi3aTOPCHKUX JIii BUMHSIOTHCS 200 OyyTh BUMHEHI BiJIIIOBIIHI 3I0YMHH,
a i1 6akae IIHOTO YU CBIJJOMO JIOITYCKAE.
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IHiodyprosauem (u. 4 ct. 27 KK) ssascacmvcs ocoba, sika cxununa iu-
woeo cnigyuacnuxa 0o euunents 3nouuny. lle o3Havae, mo mindyprosad
BHKIIMKA€ Y BUKOHABIIA 200 B iHIINX CIiBYYaCHUKIB Oa)KaHHS 1 PIlIy4icTh
YUIMHHUTH 37I09HH, TOOTO BUKJIUKAE (ITOPOIKYE) V CIIByUaCHUKIB YMHCEI Ha
BUYMHEHHS 3JI0YMHY.

3 06 °exmusnoi cmoponu MOy proBay CXUJISE THIIIOTO CITIBYYaCHUKA J10
BYMHEHHS 3JI0YMHY 1 CTAaBUTh CBOI Jii y MPUYMHHUH 3B’ 30K 3 TUM 3J104H-
HOM, SIKMii Oyae BuMHEHUH BUKOHaBLEM. [1in0yproBaHHs MOKIIMBE JIMIIE HA
BUYMHEHHS KOHKPETHOTO 3JI0YMHY — BOMBCTBA, KPaI{XKKH, IHIIUX 3JI0YHNHIB
3a KOHKPETHUX 00’ €KTUBHUX OOCTaBHH, X04a 0 y X pomoBUX prcax. Bom-
HOYAC HE MOXYTh PO3IISAAATUCS SIK Mi0YPIOBAHHS 10 3JIOUUHY il 0CO0H,
sIKa CXWJIsIJIa 1HINY JTIFOAMHY JI0 MUSIITBA, 32CTOCOBYBAaHHS HAPKOTHUKIB, Be-
JICHHS aHTUTPOMAJICHKOTO, HABITh 3I0YMHHOTO CIIOCOOY KHUTTS UM BOPOKUX
BIJIHOCHH MIiX JIFOIIbMHU, PEBHOIIIIB, HABITh KOJIM BHACIIIOK IIHOTO 3JI0YHH
Oyno BumHEHO. Ase TyT Tpeba BCTAHOBUTH, IO MiJOypIOBad HE CXMIISB
T 10y pIOBaHOTO (BUKOHABIIS, TOCOOHMKA) 1O BYMHCHHS KOHKPETHUX Iil,
SIK1 MICTHJIH O CKJIa KOHKPETHOTO 3JI0UUHY.

[TinOyproBaHHs — 11€ 3aBX/IM aKTUBHI JIii, SIKI BIUIMBAIOTh Ha IHIIUX
CHIBYYaCHHMKIB 1 3a JIOTIOMOTOIO SIKMX MiI0ypIoBay MOPOIKY€E Y HUX (Haid-
YacTille y BUKOHABI) PillydicTh 1 OakKaHHsI BUMHUTH 3JI0YMH. Baxiuneo,
10 MMi0ypIOBad IMOPOKYE y 1HIINX CITIByYaCHUKIB YMHUCEN Ha BUMHEHHS
KOHKPETHOT'O 3JI0YHHY.

[Ipruomy minOyproBaHHIO PUTAMaHHE T€, IO IIi Aii He MPUTHIYYIOTh
BOJIIO IT1/10yPIOBAaHOIO (TIPH ITOTrPO3ax HACUIBCTBOM Y (DI3MUHOMY HACHIIb-
cTBi) 1 He panbcruikyloTh 11 (TpK CIOHYKAHHI 10 3I0YMHY HIJISIXOM OMaHH).
OcTtaroyHe pillIeHHs BANHUTH 3JI0YMH HAJICKHUTH 0CO0I, Ky IMiI0ypPIOIOTh.
OnnHax 6axaHHS (YMFEICET) BAMHUTH HOTO TIOPOJDKYE B Hild came i 0y proBadq.
VY 11b0My 1 BHSIBJISIETBCS CITUTBHICTD i TiAOyproBada 3 iHITUMH CITiBydJac-
HUKaMH.

[TinOyproBanHs 3 00’ €KTUBHOI CTOPOHU MOYKE BUSIBIISITHCH Y CIIOBECHUX
(BepOanbpHUX) AiSX, YCHIA YM MUCHMOBIHM QOpMi, KOHKITIONEHTHUX JisIX —
XKecTax, MiMiLi, TaHToMiMini. 3a 3MicToM L i MOXKYTb OyTH YiTKO BH3HA-
YEeHUMH a00 3aByaJIbOBAaHUMM, aJI¢ BOHU IIOBHHHI MaTu 00’ €KTUBHY CIIPS-
MOBAHICTh Ha BAMHCHHSI IHIIIMM CITiByJYaCHUKOM (BUKOHABIIEM, TTOCOOHHUKOM)
MEBHOTO 3JI0YHHY.

dopmamu mioyproBanHst 3riHO 3 4. 4 ¢T. 27 KK €: yMOBIIsSIHHS, HiIKYTI,
Morpo3a, NPUMYC, 1HIIe CXUIISTHHS CIIBYy4aCHUKA 1O BUMHEHHS 3JI0UMHY.

1. Ymoenannus — e npoxanus (epeKoOHaHHS ) 0COOH PO HEOOX1THICTh
YUMHEHHs 3710umHYy. Lli 1ii MOXXyTh MaT cUCTEMaTH4HUH XapakTep a0o OyTh
OZIHOPA30BUMHU.
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2. ITiokyn — 1ie CXUSTHHSI 0COOU /IO BYMHEHHS 3JI0YMHY ILUISTXOM 00i-
LSHKYA HAJATH 1 MaTepiajbHy YM IHITY MAaifHOBY BUTO/Y B pa3i BUMHEHHS
HElo 3JI04YMHY (Ha/JaHHS TPOILIeH, MaifHa, )KUTIIa, TIepelaBaHHs uu 30epe-
JKCHHS [TPaB Ha MAiHO, 3BUIBHEHHS BiJl MAaiHOBHX 3000B’s13aHb TOIIIO).

3. [loepoza — 1ie CXWISTHHSI 0COOM 0 BYMHECHHS 3JI0YHHY ITUIIXOM 3a-
JISIKYBaHHS 3aITO/IisTHHAM (Pi3MYHOT ITKO/W 11 9m ONU3bKiH i 0c0o0i (BOMBCTBO,
TINECHI YILIKO/DKEHHS, 3TBAITYBAHHS ), 3HUIICHHS, TIOIIKO/DKCHHS MaifHa Y1
BYMHEHHS HIIUX MPOTUIPABHUX [, SIKI BU3HAIOTHCSI 37I0YNHOM.

4. Ilpumyc — e ToMaraHHsl iHII01 0COOM BUMHUTH 37I0YUH 0CO00¥0, sKa
nepeOyBae y ciIy»k00Bili Uu MaTepiabHil 3aJIKHOCTI Bif IiI0yproBaya.

5. Cxunsanms 00 3104UHY THUWUM YUHOM — TIC BAMHCHHS 1HIINX, KPIM 3a-
3HAYCHUX BHIIE, [IiH, 32 IOTIOMOTOI0 SIKUX 0c00a CXUIISIE CIIIBYYacHUKA 710
BUYMHEHHS 37104nHY. [I[puTamManHor0 BCIM IIMM AisIM O3HAKOIO € T€, IO Mij-
OyproBad MOPOKYE Y BUKOHABIIS UM 1HIIOTO CITIBy4acHHUKA YMHCET HA
BYMHEHHS 3JI04HHY.

CryniHp BIUIMBY Mif0yploBauya Ha CIiBy4acHUKa HE MA€ 3HAYCHHSI.
TosoBHeE Te, 1110 BiH TOBUHEH TIOPOJKYBATH Y HHOTO YMHUCEI Ha BUMHECHHS
31M04YMHY. SIKII0 MiI0yproBay, CXUIISIIOYH CITiBy9acHUKA 0 BYMHEHHS 3J10-
YUHY, BUIMHUTD 1HIIUH 37104MH, HAIPUKIA], TIOrpo3y BOUBCTBOM (cT. 129
KK), mepeBumienns Biaau abo ciyk00Bux mosHoBaxkeHs (cT. 365 KK), yce
CKO€HE KBaTi(PiKy€eThCs 32 CyKYITHICTIO 3JI0YHHIB.

13 cy6 ’ekmuenoi cmoporu MiI0yprOBaY Ji€ 3 IPSIMUAM YMHUCIIOM, Oa)Ka€e
BYMHEHHSI BUKOHABIIEM TIEBHOTO 3JI0YMHY. BiH yCBIIOMITIOE, 110 BUKITHKAE
y BHKOHaBIIS (1HIIOTO CITiByYacHWKA) PilllyqicTh HA BUMHEHHS 3JI0YHHY,
MOPOXKYE y HBOTO YMHUCEI Ha HOT0 BYMHEHHS, Tepedadae pO3BUTOK MIPH-
YUHHOTO 3B’ SI3KYy MiX CBOIMH IISIMH 1 JiSTMU BUKOHABIS Ta Oa)kae BUNHEH-
Hsl HAIM [IbOTO 37104uHY. [[prdomy, BUXOI4H 13 3aKOHOIAaBUOTO BU3HAYECHHS
miaOyproBaHHs 0 37104MHY, Tpeba JIMTH BUCHOBKY MPO T€, 110 0c00a, SIKY
Mig0ypIOIOTh JI0 BAMHEHHS 3JI0YHHY (BUKOHABEIIb, IIOCOOHHUK YH HABITh
Oprasi3aTop), IOBUHHA yCBIAOMIIFOBATH, IO MiA0ypIOBad CXWIse ii came
710 BUNHEHHS 3JI0UMHY, sIKE X04a O Y POIOBUX PHCAX yCBIIOMITIOBATIOCS LI€0
0c00010. CXHUIISTHHS 1HIIIOT 0COOM 10 BAMHEHHS aMOPaJIbHUX Jii, aHTUTPO-
MaJIChKOTO CIIOCOO0Y KHUTTS (MUSITBO, XYJIITaHCTBO, 3JIOBKUBAHHS HapKO-
TUKAaMU Ta 1H.), HABITh SKIIO BHACIIJIOK [IbOTO BOHA BUMHWIIA 3JI0YUH, HE
MOYKHA PO3IIISIIATH SK 110y PIOBaHHS 1O BUNHEHHS 3JI0YHHY.

Ilocoonukom 3rigHo 3 4. 5 ct. 27 KK € ocoba, sika mopagamu, BKa3iB-
KaMH, HaJaHHSIM 3ac00iB U 3HapsAAb a00 YCYHEHHSIM MEPEIIKo]l CIpUsiia
BUYMHEHHIO 3JI0YMHY IHITUMU CITIByYaCHUKAMH, 3a37aJIeTiIb O0IIsa mepe-
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XOBATH 3IOYMHLIS, 3HAPSIIS, 3aCO0H, CITi BUMHEHHS 37I04MHY, IPEIMETH,
3100yTi 37I0YMHHNAM IUISIXOM, PUI0ATH, 30yTH TaKi npeaMeTH ab0 iHIINM
YMHOM CIPHSITU IPUXOBYBAHHIO 3JI0UHHY.

00’ckmueni o3naxu nocoonuymea. 1. CnpusHusa 6UUHEHHIO 310YUHY
nopaoamu, éxaziekamu TOJSTae B HaJaHHI 1HIIIH 0co0i1 Tiel uu iHINOT 1H-
(dhopmariii momo HaAHOITBIT MPUHHATHIX CIIOCO0OiB, MPHUITOMIB 1 3ac00iB
YYHUHEHHS 3JI0YHMHY, @ TAKOX MICIIsl, 4acy, 00CTaBHH Ta 00’ €KTHBHOI 00-
CTAHOBKHM Horo BUMHEHHS. [Ipuuomy 1i mopajau i BKa3iBKU HAJIaOThCS
0c001, siKa BXKe Ma€ HaMip BUNHUTHU 3JI0UHH.

2. Haoanns 3aco6is, 31apsaoe 3104uny TOISTAE y NIEpeAaBaHHl 1HITMM
CHiByYacHHKaM 3aco0iB, 3HapsIb YYMHEHHS 3JI0YHHY, HAIPUKIa, 30poi,
IHIIAX TPEIMETIB MaTepialbHOTO XapaKTepy I BUNHEHHS THX UM 1HIITHX
3JI0YMHIB, K1 HAHYACTIIIE XapaKTEePU3YIOThCS PYHHYBaHHSIM MaTepialbHUX
(¢piznmunmx) 00’ €KTiB 200 npenmeTiB. OHAK TOHSATTSM «3aCO0H, 3HAPS IS
3IIOYHHY» OXOTLTIOIOTHCS M HOCI KOMIT F0TepHO] iH(pOopMallii Mpu BUNHEHHI,
HAIIPUKIIAJ, 37I0YHHIB Y c(epl BAKOPUCTAHHS EJIEKTPOHHO-00UMCITIOBATIBHUX
MatuH (nuB. po3ain X VI KK). 3acobu Ta 3Hapsia/is Mpu3HaueHi MONery-
BaTH BUMHEHHS 3JI0YMHY BUHYBATLEBI 1 1OCATaTH 3JI0Y4MHHOIO PE3YJIBTaTY.

3. Yeynenus nepewxkoo nonsirae B TiKBifallii epeIkos, 1o 3aBaKarTh
peadtizariii 3JI04MHHOTO HAMIpy CITiIByYacHUKiB. BoHO Moske OyTH BUpakeHe
B aKTUBHUX JIiSIX (HAPUKIIA[], YYHHEHHS CITy>KOOBOTO TTiApoOneH s (CT. 366
KK), BigkimroueHHs CUrHaTI3aIlii OXOPOHIOBAHOTO 00’ €KTa) a00 Oe3/isib-
HOCTI, HEBUKOHaHHI 0CO000 MOKJIAJICHUX Ha HEel 000B’s3KiB (HAIPUKIIAI,
HEBKITIOYEHHS CUTHATI3aIlil 4¥ 3ac00iB 3B 3Ky TOIIIO).

4. Ilepexosysanms 3n0uunys, 3Hapsob, 3aco0is, cioi6 YUUHEHH S 310UUHY
Y npeomemie, 3000Ymux J1OYUHHUM ULISIXOM, d MAKONC NPUOOAHHS Hu 30ym
maxux npeomemie YTBOPIOIOTH CITIByYacTh Y 3JI0YMHI i € TOCOOHUIITBOM Y
pasi, konu BoHu Oyiu 0OILsIHI BUKOHABLEBI 200 CMiBYYaCHUKOBI 31I0YHHY LIe
JI0 TTIOYATKy BUKOHAHHSI 37I0YMHY YU I1iJ] 9ac HOro BUYNHEHHSI.

5. Ilepexosgyeanns 3n10uunys Ma€e BUSBISITUCS Y HaJJaHHI HOMY ITOMeIII-
KaHHS, 1HIIOTO MPUTYJKY, MiAPOOIEHUX TOKYMEHTIB, 3MiHI 30BHIIIHBOTO
BUIJISTY TOIIIO.

6. [lepexogysants 3Haps0b, 3aco0i6, CiOI8 YYUHEHHS 3N0UUHY abo npeo-
memis, 3000ymMux 3104UHHUM WLISAXOM, O3HAUA€E 3HUIICHHS 3a3HAUYCHUX
MPEAMETIB UM IX PUXOBYBaHHs, 30epiranHs peuei, MaiiHa, siki Oy npej-
METOM BUMHEHHS 3JI0YMHY, Ipua0aHHsa a0o mpojax MmaiiHa, 3100yTOro
3JI0YMHHHUM LUISIXOM, ToIo. [Tpy npoMy BH/1 TOCOOHMLITBA CIIBYYaCHHUK,
OOIISIFOYN HAJIATH MEBHY JIOTIOMOTY 3JIOYHMHIIEBI, CTABUTh CBOI JIii B TIpH-

219



Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

YUHHUN 3B’ SI30K 31 37I0YMHOM, SIKHH BUYMHSETHCS BUKOHABIIEM, 10 i Ja€
iJICTaBy BU3HATH WOTO CIiBYyYacHUKOM 31ounHy. Dopma, B AKiil iHIIOMY
CMiByYaCHHUKOBI OyI10 00IIITHO HA/IaTH JOTIOMOTY, MOXe OyTH Pi3HOIO (YCHOIO
YH MTUCBMOBOIO, 110 3HAYCHHS JUI BU3HAYCHHS TOCOOHMIITBA HE MAE).

Sximo 3a3HaveHi aii BigOyaucs 3a BIACYTHOCTI OOIISTHKY O TIOYATKy
37104MHY (UM HA MOMEHT HOro BUMHEHHSI), BOHH MOXKYTb PO3IVISLIATUCS SIK
MOCOOHHUITBO (CHIBYYaCTh Y 3JI0YMHI) JIMIIE y BUMAAKAX, KOJIH Li Aii BUM-
HSIOThCS CUCTEMATHYHO (HANPUKIIA]], CUCTEMaTHYHe TPUI0aHHs abo mpo-
JaX MaiiHa, 3100yTOro 3JI0YMHHUM HUISAXOM, CHCTEMaTHYHe 30epiraHHs
rpoieii, MaiiHa, siKi OyJIn peIMEeTOM 3I0UUHY, TOIIO). Y TaKUX BUITaJKaxX
YHACTITIOK CUCTEMAaTHYHOTO BUYMHEHHS MEPETIUCHUX if BAKOHABEIH Ma€
IiICTaBU PO3paxOBYyBaTH Ha MOJIOHE CIPHUSHHA 3 OOKY MOCOOHHKA U Yy
MailOyTHBOMY, 1 TOMY MiX JisIMA OCTAaHHBOTO 1 BUKOHABIIS 3JIOYHMHY € SIK
HeOOX1THMH MPUYUHHUHN 3B’ 530K, TaK 1 €IHICTb YMHUCITY Ha CIIIJIbHE BYH-
HEHHS 3J104HHY.

7. 3az0aneciovb Hadana 00IYAHKA NPUXOBAMU 3IOYUH THULUM YUHOM — TIC
0O0IIIHKA BUMHUTH OyIb-sKi 1HIII 1ii, KpiM 3a3HadeHnx y 4. 5 cT. 27 KK.
CyTTeBOIO 1X 03HAKOIO € T€, 110 BOHHU CIPSIMOBaHI HA MPUXOBYBAHHS 3710~
4yuHy 1 Oynu o0iIsIHI 3a31a1eT b 10 Horo BYMHEHHS (0OIIsIHKA HE IOPYIIy-
BaTW KPUMIHAJILHOT CIIPaBH, 3HUILICHHS UM 3aKPUTTSI KPUMIHATILHOT CIIPaBH,
3HUINEHHS 9n (anbcrudikallis 10Ka3iB cripaBu, OOIISTHKA MiIKYTHUTH T0-
CaJIOBIIIB MTPABOOXOPOHHHUX OPTaHiB TOLIO).

Haii0ib11 iCTOTHOO 03HAKOIO YCIX 3a3HAUEHUX y CT. 27 BUIIB 110CO0-
HUITBA € T€, 1110 HTOCOOHUK (y BCiX BUMAJKaX) CHPUSE BANHEHHIO 3JI0UHHY
IHIIMMU CIiBYYacHHKaMH, IO O3HAa4yae Take: a) Horo nii mepeOyBaloTh y
MPUYMHHOMY 3B’ 53Ky 13 37T0YMHOM, KU BUWHSAIOTH 1HIII CITIBYYaCHHUKH;
0) aii mocoOHMKa 3yMOBITIOIOTH I1eH 31mounH. L5 03HaKka 00’ e1Hy€ BCi BUIU
IMOCOOHUIITBA 1 BifjoOpaxae HOro CyTHICTb.

Yci maBeneni B 4. 5 ¢T. 27 KK Bunn niii mocoOHUIITBA 3a iX XapaKTepoM
(3 TOYKH 30py 30BHIITHHOTO TPOSIBY ) TMOMUISAIOTHCS Ha (pi3MdHe i iHTeneK-
TyallbHE MOCOOHUITBO. Di3uuHe nOCOOHUYMEO TIONIATAE B HaJIJaHHI 3aC00iB
a00 3HapsIb 3JIOYMHY YW YCYHEHHI TIepeIIKo/l BANHEHHIO 3JI0YHHY. [Hme-
JleKmyaibHe nocooHuymeo MOJIATae y HalaHH1 IOpaJ 1 BKa3iBOK, a TAKOXK y
3a3/1aJIeri b HaJlaH1i OOILSHIT IePEXOBYBaHHS 3JIOYUHIIS, 3HAPS/Ib, 3aC00IB,
CIIJIIB YIYMHEHHS 3JIOYMHY Y MPEIMETIB, 3700yTHX 3IIOUNHHUM IIISTXOM,
npuOaHHs 200 30y T IUX MPEIMETIB, IHIITMM YAHOM CIIPHUSITH IIPUXOBYBaH-
HIO 3JI0YMHY. [HTeNeKTyaIbHUI BUJ] TOCOOHUIITBA CII1JT BIPI3HITH BiJ| il
mia0yproBaya, SIKHii CBOIMH J1sIMU CXUJISIE BAKOHABISI UM 1HIIMX CITiBydJac-
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HUKIB 10 BYMHEHHS 3JI0YMHY, TIOPO/DKYE Y HUX yMHcen. HaBnaku, iHTenek-
TyaJIbHE TTIOCOOHUIITBO JIUIIIE 3MIITHIOE y CITIByYaCHUKA PIITYYiCTh, yMHCEI
BYMHHTH 3JI0YWH, KU CPOPMYBABCS Y CBIIOMOCTI CITiByYacHHKa (TPl
3a BCE BUKOHABIIS) II€ A0 il MOCOOHHUKA.

I3 cy6’ckmuenoi cmoponu NoCOOHUIITBO XapaKTEPU3YETHCS YMUCHOIO
(hopMOTO BHHH — TIOCOOHUK YCBIOMITIOE, 1110 BiH CIIPHsIE BAMHEHHIO 3710~
YHUHY IHIIOMY CIiBYYaCHHUKY 1 Oa)ka€e IbOTO YU CBIIOMO II€ JJOIYCKAE.

VY peanbHiii TIHCHOCTI B JifIX CHiBYYaCHHKIB MOKJIMBUHN 30ir Bizmpasy
JEKITbKOX pojeit (pyHkiiit). Hanpuknan, migOyproBad Moxe 0JHOYACHO
OyTu migOyproBaueM-opraHizaropom, mig0yproBaueM-I0COOHUKOM TOLIO.
Taknii 30ir ¢yHKIIIH Ha OO OJHOTO YYaCHHKA BIJIMBAE HA OIIHKY CYCILIb-
HO HeOe3MeyHMX JIiH, a TAKOXK Ha MPU3HAYCHHSI TOKApaHHSI.

§ 3. ®opmu cmiBydacTi

Jliist G6inbIn NOTMOIEHOTO aHalli3y CIIBYYacTi y 3JI04HHI B HAyIll KPH-
MIHAJIBHOTO TIpaBa, CyJ0BiH mpakTuii Ta unHHOMY KK BHIinsroTe popmu
cmiBydvacTi y 3504nHi. DopMu criBydacTi — 11e 00’ €AHAHHS CITiByYacHUKIB,
SIK1 PI3HATHCS MiXK COOOIO 32 XapaKTEepOM BUKOHYBAaHUX HUMH poJiei (Tep-
MUl KpuTepiit kmacudikamii) i 3a cTyrmeHeM CTIHKOCTI cy0’ €KTHBHHX
3B’S3KIB MK HUMU (OPYTHH KpUTepil Kiacugikanii). Buxoasuu i3 3micTy
9. 1 cT. 27, siKa BU3HAUYAE, IO CIiByYaCHUKAMU € BUKOHABEI[h, OpraHi3aTop,
mig0yproBad Ta MOCOOHWK, a B 4. 2 I[i€] CTAaTTi Ha3BaHO i CITIBBUKOHABIIS,
MOYKHa 3pOOUTH BUCHOBOK TIPO T€, IO CIiBYYaCTh 3 TOUKHU 30Dy PoJiei, sKi
BHUKOHYIOTH CITIBYYaCHHUKH, MOYKHA TIOJIUTHTH Ha J1Bi (hOpMHU: TIpOCTy — 63
PO3MOALTY POJIei 1 CKIaIHy — 3 PO3IIOIIJIOM POJIeH.

1. Ilpocma ¢popma cnieyuacmi (B nitepatypi 10 Gopmy CIiBydacTi
HAa3WBAIOTh «CITIBBUKOHABCTBOY» UM «CIIBBHHHICTH) ) Ma€ MICIIE TaM, JIe BC1
YYaCHUKHU € BUKOHABLISIMU (CIIBBUKOHABIISIMH ) 31I0YMHY. TYT CIIiBy4aCHUKH
BUKOHYIOTb OOHOPIOHY pO/ib. YC1 BOHU O€3MOCEPEHO BUKOHYIOTD MOBHIC-
TI0 200 9YaCTKOBO 00’ €KTUBHY CTOPOHY CKJIa Ty 3JI0YHMHY, OTTNCAHOTO B JIHC-
no3utii crarti OcobnuBoi yactuau KK. Ipn iboMy Mix CITiBBUKOHABIISIMA
Moxe OyTH po3moain GyHKIIH, aje Takuii, 10, SK paHille BiA3Ha4aIocs,
Ma€e «TeXHIYHUW» XapakTep 3 MOy TTOBHOTH W 00CATY BUKOHAHHS
00’€KTUBHOT CTOPOHH TOTO CAMOTO CKJIAAY 3JI0YHMHY.

2. Cxnaona ghopma cuiBydacti, TOOTO CHIByYaCTh 13 pO3MOIIIOM POJIEH,
TIOJIATAE y TOMY, [0 YIACHUKU BUKOHYIOTh Pi3HOpioHi pori. Y IbOMY pasi
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Ma€ Miclie pO3IOJIia pojieit — onuH (YU JCeKiTbKa) BUKOHABEIb, 1HII —
oprasizarop, min0ypronad, nmocoouuk. [Ipuuomy Taka ckinagna Gpopma
CHiBy4YacTi MOKe MaTH pi3Hi KOMOIHAIIIT Ta OXOILTIOE i1 BUKOHABI i opra-
Hi3aTopa, BUKOHABI 1 mocoOHuKa Tomo. OnHak y Oyap-sSKoMy pasi TYT
3aBK/M € BUKOHABEIIb Ta IHIIMK CIIBYYaCHHUK: OpraHizaTop, mija0yproBau
YU MMOCOOHUK (PO3MOALT poJieit).

V crarti 28 KK nepenbaueno hopmu criBydacTi, BUAUICHI 3a1ex#CHO
BiJI CTIHKOCTI Cy0’€KTUBHHX 3B’SI3KiB MK CITIBy4acHUKaM. 3aJIe)KHO BiJ|
[IHOTO BUPI3HAIOTH TaKi (OPMH CITiBydacTi: 1) BAMHEHHS 3I0YNHY TPYTIO0
0ci0; 2) BUMHEHHS 3JI0YMHY I'PYIIOI0 0Ci0 3a MonepeaHbO 3MOBOIO;
3) BUMHEHHS 3JI0YMHY OPTaHi30BaHOIO TPYIIOI0; 4) BUNHEHHS 3JI04NHY 3710-
YUHHOIO OPTaHi3aIli€lo.

1. Buunenns 3noyumny epynoio ocio, nepeobauerne y. 1 cm. 28 KK, mae
micye mooi, AKWo 8 HboMy bepymb yuacmp Oexiivbka (06a abo binvuie) su-
KOHasyie 6e3 nonepedHvoi 3mMo8u midxc coboro. 3a 1i€l (opMu CITiBydacTi
BCi BUKOHaBLI (CIIBBUKOHABIIi) — J1Ba YH OiJibllle CY0’ €KTiB 3I0YMHY —
BHKOHYIOTH Y ITOBHOMY 0OC$31 Y1 YaCTKOBO 00’ €KTHBHY CTOPOHY CKIIAIy
3704nHY. B ux BUnazakax IisulbHICTh OHOIO BUKOHABLISI IPUETHYETHCS 10
B)KE€ PO3I0YATOT AISUTLHOCTI 1HIIOTO (1HIIKX) Y IPOLIeCi BANHEHHS 3JI0UKHY,
KOJIM 3JI0YMH YK€ PO3II0YaBCsl, aJie 1Iie He 3aKIHIMBCS (00’ €KTMBHY CTOPOHY
CKJIa/Ty 37I0YMHY B TIOBHOMY 00Cs3i IIle He BUKOHAHO). [Ipn mbomy 3MoBa
Moxe OyTH, ajie He IO T0YaTKy 3JI0YMHY, a B epediry Horo BUKOHAHHS.
Juist BU3HaHHS Takoi OpMH CHiBYYacTi y 3JI04MHI Tpeba BCTAHOBHTHU BCi
00’€KTHBHI 1 Cy0’ €KTHBHI 03HaKM OCTaHHBOI. CITiBy4acHUKH TTOBHHHI JTi-
SITU CIJIBHO, CIIUPATUCS Y CBOIX JisIX 1 3yCHIIISIX OJMH Ha OJHOTO, MIXK 1X
JistMU Mae OyTH MPUYMHHHUN 3B’ S130K, M HAJICKHUTH YCBIJJOMIIFOBATH, IO
CHITPHUMU JiSIMU BOHHM BUMHSIOTH 3JI09HH, 1 0a)KaTH 91 CBIIOMO JOITyC-
KaTu HACTaHHS CyCHIbHO Hebe3neyHux HachiakiB. Taky ¢popmy cmis-
ydacti nepeadadeHo B aeskux ctartax KK sk kBaiidikyrouy o3HaKy
3nounnHy (mpu 3rBanTtyBaHHi — 4. 3 cT. 152 KK, xymiranctsi — 4. 2 cT. 296
KK, nenokopi — u. 2 ct. 402 KK Ta iH.). Po3pi3HeHi, He MOB’s13aHi MixK
c00010 3JI0YMHHI [T ACKIIbKOX 0Ci0, sIKi X04a i 301ratoThes y MicIi i gaci,
ajie He IMOB’s3aHi MiXk COOO00 CIUTBHICTIO JiHl WX OCI0 1 €HICTIO YMHUCITY,
HE CTAHOBJIATH CIIBYyYacTi B LIJIOMY, B TOMY YHCH1 y GpopMmi, mepeadadeHiin
9. 1 cT. 28 KK.

2. BuuneHHus 3104uny epynor ocio 3a nonepeonvor 3mogorw. i pop-
Mi CIiBy4acTi MpUTaMaHHE Take: a) y BYMHEHHI 3JI0YMHY OepyTh y4acTb JIBi
4y OLIbIIEe 0COOH, SIKi 33JIOBOJILHSIFOTH BUMOTH Cy0’€KTa 3JI04MHY; 0) MK
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LUMH 0c00aMHU 11€ 0 MOYATKY 3T0YHHY Bi0yacs 3MoBa Mpo HOTo CIib-
HE BYMHEHHS.

®opma 3MoBH — BepOabHa (CIOBECHA) — YCHA YH MHCHMOBA 200 y
(hopMi KOHKJTFOICHTHUX JTil — JIJIsl HASIBHOCTI CITIBY4acTi HE Ma€e 3HAYCHHSI.
3MoBa PO BUMHEHHSI 37I04MHY MOXKE BiIOYTHCS 3aJI0BTO JI0 BANHECHHS 3110~
YMHY Y4 NPSIMO IIEPEe H0ro BUMHEHHSIM, ajie 10 3aMaxy Ha Hboro. CTymiHb
CTIMKOCTI BIIHOCHH MK CIIBy4aCHUKaMHU HE Ma€ 3HAuYEHHS. 3MOBa MiXk
CHIByYaCHUKaMH MOYKE CTOCYBATHCSI MiCIIsl, 4acy, Clioco0y BUMHEHHS 3710~
yrHy To1o. L1 hopma criiBygacTti Moxe OyTH SIK IPOCTOIO (CTIIBBUKOHAHHS ),
TaK 1 CKJIIQJIHOI0, TOOTO 3 PO3IO/IIJIOM POJICH.

Buunenns 310uuny 3a nonepeonbolo 3mMo8010 epynoio ocié MiABUILYE
CycHiTbHYy HeOe3MeuHICTh YIYHMHIOBAHUX JIill TOPIBHSHO 3 TIEPIIO0 POPMOTO
cmiBy4acTi. Tomy B Ocobnusiii yactuni KK 3HauHa KinbKicTh cTareii nepen-
Oadae BkazaHy (opMy CHiBydacTi sik KBasi(ikyrody ozHaky. [lepemycim e
KOPHCITUBI 37I09MHH TIPOTH BIACHOCTI, 37I0YWHU y cepi 00iry HapKOTHIHUX
3ac006iB Tomo. KpimM Toro, BUNHEHHS 3JI04MHY 3a MONEPEIHHOI0 3MOBOIO
pyIo 0ci0, SKIIO BOHO MPsIMO He mnepenadadeHe B crartsx OcoOinBoi
gactuHu KK, BU3HaeThCS 00TSDKYI0U0I0 0OCTaBUHOIO NPHU MIPU3HAYEHH1
nokapanHs (1. 2 4. 1 ct. 67 KK).

Buunenns 3nouuny opeanizosarnoro epynoro. 3rigao 3 4. 3 ct. 28 KK taka
(hopMma criBydacTi Mae Miclie TO/li, KOJIM B IiITOTOBIII 3J0YMHY a0 Horo
BYMHEHHI Opasii ydacTh JieKiibka oci0 (Tpu 1 Oinblie), sKi MOIepeaHbo
30praHi3yBajiucs y CTilike 00’ €HAHHS Il BUNHEHHS I[bOTO Ta 1HIIOIO
(1HmMX) 37M0YMHIB, 00’ €THAHUX €JIMHUM TUTAHOM 3 PO3TOALTOM (YHKITiH
YUYaCHHUKIB I'PYIH, CIPIMOBAHUX Ha JOCATHEHHS HAMIYEHOTO TIIaHy, BiJ0-
MOTO BCIM yYacHUKaM I'pyIiu. [3 11bOro BUILIMBAE, 1I10:

a) JUIs OpraHi3oBaHOI IpynH MOTPiOHA y9acTh TPbOX 4 OiibIne 0cid
(1 rpy™y, 1O JIi€ 32 HONepeTHHOI0 3MOBOIO, IOCTATHBO IBOX YUYACHHUKIB),
SIK1 BIATIOBIZIAIOTH BUMOTaM Cy0’ €KTa 3JI04HHY;

0) oprani3oBaHiil TpyIli IpUTaMaHHE Te, IO i Y9aCHUKU 30praHi3yBa-
JIUCS Y CTiHKe 00’ €IHaHHS JJIsi BAMHEHHSI [IbOTO Ta iHIIOTO (IHIINX, TOOTO
JIBOX 4¥ Oinbine) 3m0unHiB. CTIHKICTh TPYITU — TIOHSTTS OIIIHOYHE 1 Mae
BCTaHOBJIIOBATHCS 1I0PA3y 3 ypaxyBaHHSAM KOHKPETHUX OOCTAaBHH CIIPaBU.
CrilikicTb opranizoBaHOi Tpynu siK 11 03HaKa CBIAYUTH MPO TE, IO MiXkK
CHIByYaCHUKAMHU 1CHYIOTh JIOCUTh CTAOLIbHI BIHOCHHH Yy 3B’S3KY 3 ITiJI-
TOTOBKOIO 200 BUMHEHHSM IIHOTO Ta 1HIIOTO (1HIIHX ) 3JI04KHIB. J[J1s1 BU3HA-
HHS TPYIH OPraHi30BaHOIO TSIKKICTh 3JI0YHMHY, 10 SIKOTO TOTYETHCS IS
rpylia Yd BYMHSIE HOTO, HE Ma€ 3HAYCHHS;
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B) OpraHizoBaHa Ipyra 3aBX]d IOBUHHA TaKOX XapaKTepU3yBaTHUCS
TAaKUMH O3HAKaMH, sIK 00’ €/JTHAHHS BCIiX JIIf CIIByYACHHUKIB €IMHUM ILJIAHOM,
pUYIOMY iX AiSTIBHICTH CHPSIMOBAHA HA TOCSITHEHHS OCTaHHBOT'O, TOOTO Ha
MiATOTOBKY 1 BUNHEHHS 3JI0YHMHIB SIK KiHIIEBOT METH IJIaHy L€l IpyIu;

T') OpraHizoBaHa Ipyma MOBUHHA TAaKOXK XapaKTepPHU3yBaTHCS TAaKOO O3Ha-
KOFO, SIK po3Mojin (pyHKIIiH ydacHUKIB Tpymu. Lle Moxke OyTH K po3moin
¢dyHKuii 3 Toukn 30py 1. 27 KK, ko, KpiM BUKOHABLIB, CITIByYaCHUKAMH
3JIOUMHY € OpraHi3aTop, Mig0yproBad, MOCOOHHUK, TaK 1 PO3MOAUT TEXHIYHUX
(hyHKIIIH BAMHEHHS 37I0YWHY MK CITiBBUKOHABISIMHU;

1) JUIsl HAsIBHOCTI OpraHi3oBaHol IpynH MoTpioHo, m100 miaH i Aisib-
HocTi OyB BiioMu# yciM yyacHUKaM Tpynu. OTxe, HAETHCS PO Te, M0
KOYKeH 3 YYaCHUKIB OpPraHi30BaHOi IPyIH Ma€ YCBIJOMIIFOBATH TUIaH 11 Mi-
SUTHLHOCTI,

€) OpraHi30BaHy TPYITy CJiJ BBAXKATH YTBOPEHOIO 3 MOMEHTY JIOCSATHCH-
HS i1 yYaCHUKaMH JIOMOBJICHOCTI PO BUYMHEHHS MEPIIOTO 3JI0YMHY 3a Ha-
SIBHOCTI IUIAHIB MO0 TOJABIIOI CHIIBHOI 3JI0UMHHOT NisNIBHOCTI (1. 9
nocranosH I nenymy Bepxosruoro Cyny Ykpainu «IIpo npaktuky po3nisany
CyJaMy KpUMIHAJIBHUX CIPaB PO 3JI0YMHHU, BUNHEH] CTIHKUMHU 3II0YMHHU-
MU 00’ €IHAaHHAMIY)';

’K) BIYNHEHHS 3JI0YMHY OPTaHi30BaHOIO TPYIIOI0 CBIIYUTH PO ITi/IBH-
IIeHy CyCIUTFHY HeOe3MeHiCTh IHOTO 3JI0YMHY 1 TOMY BKa3yeTbes y Oara-
Thox cTarTsax KK sk xBamigikyroda (ocobnnBo kBamidikyroua) o3HaKa.

3. Buunenns 3104uHy 3104unHoI0 opearizayicio. BinmosimaHo mo 4. 4 ctT. 28
KK 1z 3m04rHHO0 OpraHi3alliero po3yMitoTh YIMHEHHS 3II0YHHY CTIHKUM
iepapxiyHUM 00’ € IHAHHSIMU ACKUIBKOX 0Ci0 (11’ IThOX UM Oinbliie), 4ieHHn abo
CTPYKTYpHI YaCTHHHU SIKOTO 32 IMOIEPETHBOI0 3MOBOKO 30pTaHi3yBaIIHCs TSI
CHIJIBHOI AiSUTBHOCTI 3 METO0 0€3110CePEAHBOT0 BUMHEHHS TSKKUX YU OCO-
OMBO TSDKKHUX 3JIOYHMHIB YYaCHUKaMU 11i€1 opraHizaii, KepiBHULITBA YH KO-
OpIMHALIT 37I0YMHHOT AISUIbHOCTI IHIIUX 0Ci0 a00 3a0e3neueHHs (DYHKI[IOHY-
BaHHSI SIK CaMOl 3JI0YMHHOI OpraHi3arlii, TaK 1 IHIIX 3JI0YHHHUX TPYIIL.

3n04MHHIN OpraHi3allii 3 00 €kmueHoi cmoporu IPUTaMaHHI TaKi OCHOB-
Hi O3HAKU:

a) 1e ocoOnrBa 3JI04YMHHA IPyIa, sIKa 3T1AHO 13 3aKOHOM Ma€ BUCOKUH
CTYMiHb CTIHKOCTI, 3rypPTOBaHOCTI Ta HU3KY 1HIIMX O3HAK. 3 OITISIAY Ha 3MiCT
3aKOHY MO)KHA CTBEPJIKYBAaTH, 1110 3JI0YMHHA OpTaHizallis — Ie MepeayciMm
HasBHICTH 11’ ATHOX UM OUTBIIIE CIIBYYaCHHKIB, SIKi BiATIOBIAIOTh BUMOTaM
Cy0’€KTa 37I04HHY;

! BicH. Bepxos. Cyay Vkpainu. —2006. — Ne 1 (65).
224



Po3zoin XII. Cnigyuacme y 310uunax

0) 3I0YMHHA OpTaHi3allist — Ie 3aBK/IH CTiliKe iepapxiuHe 00’ e JHaHHS
oci6. Ii criifkicTh CBiT4UTH TIPO Te, MO AiAIBHICTh YYACHUKIB 3710YMHHOT
oprani3zaii (K i BOHH Mi c00010) TicHO 1MOB’s3aHa. Llst opranizaris yTBO-
puIIacst 3a3/aJIeTiIb Ta iCHy€e BITHOCHO TPUBAJIUI Yac.

CrilikicTh OpraHi30BaHOI TPYITH Ta 3I0YMHHOT OpraHi3amii moisrae B ix
3IaTHOCTI 3a0e3MeUnTH CTa0IIBHICTh 1 0e3meky cBoro (hyHKIIIOHYBaHHS,
T00TO e(heKTHUBHO MPOTHUIISITH YHHHUKAM, III0 MOKYTh 1X JIe30pTaHi3yBaTH,
SIK BHYTPIIITHIM (HaNpuKiIal, HEBU3HAHHS aBTOPUTETY a0 HaKa3iB KepiB-
HUKa, HAMaraHHs OKPeMHUX WICHIB 00’ €JHAHHS BIJOKPEMUTHCh YM BUMTH
3 HBOTO), TaK i 30BHIIIHIM (HEIOAEpKaHH TPAaBHII OE3MEKH MO0 il Impa-
BOOXOPOHHHUX OPraHiB, AisUIbHICTb KOHKYPEHTIB M0 3JI0YMHHOMY CEpeIOBH-
uty touo). Ha 3narnicts 00’ €qHaHHS MPOTHIISTH BHYTPILIHIM JA€30praHi-
3yIOYMM YMHHHMKAaM YKa3yloThb, 30KpeMa, Taki O3HaKu: CTabiIbHUN CKIal,
TICHI CTOCYHKH MiX OTO Y4aCHUKaMH, iX [IEHTpaTi30BaHe MiANOpsIKyBaH-
Hsl, €JIMHI JJIs BCIX MPaBUIIa MOBEAIHKH, @ TAKOXK HASIBHICTH IIAHY 3JI0YMH-
HOT JSUTBHOCTI 1 YITKMH pO3M0iT PYyHKIIH yUYaCHHUKIB MO0 HOTO JOCHT-
HeHHs. O3HaKamM# 30BHINTHBOI CTIMKOCTI 3JIOYMHHOT OpraHizamii MOXYTh
OyTH BCTAHOBJICHHSI KOPYIIIIMHUX 3B’SA3KiB B OpraHax BJIaJH, HASBHICTb
KaHaJiB 0OMiHY iH(OPMAIII€0 MO0 TisSITFHOCTI KOHKYPEHTIB 10 3JT0UNH-
HOMY CEepeIOBHIILY, CTBOPEHH:I HelleraJhbHUX (TIHBOBHUX) CTPAaXOBHUX (DOHIIIB
Ta BU3HAYCHHS [TOPSAKY 1X HAIIOBHEHHSI T4 BUKOPUCTaHHs Toio. HabyTTs
OpraHi30BaHOIO IPYIIOI0, KPiM O3HAK BHYTPIIITHBOI, 1€ i O3HAK 30BHIIITHBOT
CTIMKOCTI (32 HassBHOCTI 1€papXi4HOT MOOYAOBH Ta METH BUMHEHHS TSDKKHX
1 0COONMBO TSHKKHX 3JI0YMHIB), SIK IPABUIIO, CBIIYMTS PO T€, 1110 1S Tpyna
TpaHc(hopMyBaslach y 3JI04HMHHY OpTaHi3alliio.

lepapxiuHicTh 3I0YMHHOT OpraHizalii nojsIrae y mianopsaKoBaHOCTI
YYaCHHKIB OCTaHHBOI Oprasizaropy i 3a0e3reuye MeBHUH MOPSI0K Kepy-
BaHHS TaKUM 00’ €JJHAHHSM, & TAKOXK CIIPHUSIE€ 30epeIKEHHIO (DYHKITIOHATBHIX
3B’SI3KIB Ta MPUHIAITIB B3aEMO3AJIEKHOCTI HOTO YYaCHUKIB a00 CTPYKTYp-
HUX YaCTHH TPH 3IIHCHEHH] CIIFHOI 37109MHHOI AisbHOCTI (TyHKTH 11,
12 sraganoi mocranosu [Ineaymy BepxosHoro Cymy Ykpaiawm);

B) 3JIOYMHHA OpTaHi3allis gk ocobnuBa ¢opMma CIiBydacTi Ma€ MEeBHY
MeTy — Oe3nocepeiHe BUMHEHHS TSDKKUX a00 0COOMBO TSHKKHX 3JI0UMHIB
yJ9acHUKaMHU I1i€l opraHizariii (IBoxX 4u Oinblie), a00 KepiBHUIITBO YU KO-
OPIMHALIIO 3I0YMHHOI TiSUTbHOCTI IHIIKX 0¢i0, a00 3a0e3nedeHHs QyHKII-
OHYBaHHSI SIK caMoi 3JI0Y4MHHOT OpraHizaiii, TaK i IHIIMX 3JIOYMHHUX TPYII;

T') 37I04MHHA OpraHi3allisl 3aBKA1 Ma€ eBHUX KEPIBHUKIB (KEpiBHUKA)
LIOJI0 PO3TaTy’KEHOI CUCTEMH yIPaBIiHHS 1 KOOpAWHALIT AiSTIBHOCTI y4ac-
HUKIB yTPYIIOBaHHS YM OKPEMUX YIPYIIOBaHb a00 1X MiIpO3IiiB;
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1) 37I04YMHHIN opraHizanii npuTaMaHHe, Ha BiAMIHY BiJl OpraHi3oBaHoi
IpyIy, T€, IO BOHA MOXKE YTBOPIOBATUCS Ha 0a3i IEKUTBKOX OpraHi30BaHIX
TpyN i Taki Tpyny MOXYTh BXOIWUTH B 3JIOYMHHY opraHizamito. [Ipudomy
37I0YMHHA OpraHi3alisi MOXKe YTBOPIOBATUCS HE TIJIBKH Il BYMHEHHS 3710~
YHHIB, a | /ISl KOOP/IMHALIIT 3JIOYMHHUX YTPYIIOBaHb [I0/I0 BUNHEHHSI HUIMU
3JI0YHHIB;

€) 0co0U, IPUYETHI J0 JISUThHOCTI 3JI0YMHHOT OpraHizallii THM Y1 1HIIIAM
YHHOM, aJIe BUKOHYIOTh JIPYTOPSI/IHI, JIMIIIE JOTIOMDKHI JTiT, HarpHKIIa, opimi-
aHTH, TIOBApH, MepyKapi Ta iH., He MOXKyTh BU3HABATHCS WICHAMH 3JI0YMHHOT
oprasizatii, sIKIIO BOHM HE BUKOHYBAJIH il JJIsl BAMHEHHSI TOTO YM 1HILIOTO
37104MHY (3TI0YMHIB) LI€I0 OPraHi3alli€lo i He BUKOHYBaIU (DYHKIIIH 3 KepiBHU-
IITBa Y1 KOOPIMHAIIIT [Tiif iHIIMX 0ci0 a0o He 3a0e3rmedyBay (DyHKIIOHyBaHHS
SIK caMol 37I0YMHHOI Oprasi3arii, TaK 1 iHIIUX 3J0YMHHUX IPYIL;

K) B&XKJIMBOIO 03HAKOFO 3JI0UMHHOT OpraHizailii € Te, 1110 CaMe CTBOPCHHS
3JI0YMHHOI OpTraHi3allii i y9acTs y Hilf yTBOPIOIOTh CAMOCTIHHHH 1 3aKiHIESHHN
3no0unH, nependadenuii B Ocodnusiit yactuni KK. Tak, y ct. 255 KK Bcra-
HOBJICHO BiJITOBIJAJIbHICTH 32 CTBOPEHHSI 3I0YMHHOT OpraHizallii, KepiBHH-
LTBO HEIO YU y4acThb y Hil a00 y4acTh y 3704YHMHAX, BUMHIOBAHUX TaKOIO
OpraHi3aLi€lo, a TaKoX 3a OpraHi3allito, KEpiBHUIITBO Y1 CIIPUSHHS 3yCTpiuam
(cxozkam) MpeICTABHUKIB 37I0YMHHKX OpraHizalliii 0o opraHizoBaHuX TPy
JUTSL pO3POOJICHHS TUIAHIB 1 yMOB CITIJIHBHOTO BAMHEHHS 3II0YHHIB 1 MaTepiajib-
HOTO 3a0e3IeueHHsI 3JI0YMHHOI JIISUTBHOCTI YU KOOPJMHAILLIT Jiii 00’ €JHaHb
3JIOYMHHMX OpraHizailiii abo OpraHizoBaHUX IPyIl. YKe came CTBOPEHHS 3J10-
YHHHOT OpTaHi3allii i1 BAMHEHHS OHOTO YU AEKITBKOX THKKHUX a00 0Co-
OJIMBO TSHKKHX 3JI0UYMHIB BBAXKAETHCS 3aKIHUCHUM 3JI0YMHOM.

CrenianbHUMHU BUaMu opraHizoBanux rpyi (4. 3 ct. 28 KK) ta 310-
yMHHAKUX opraHizaniil (4. 3 ct. 28 KK) MoxxyTh OyTH BU3HaHI P BiAMIOBI -
HUX HEOOXiJIHMX yMOBax: CTBOPEHHS a0o yyacTs y 6anai (cT. 257), cTBO-
PCHHS TEPOPUCTUYHOI TPYIU UM TEPOPUCTHUHOI opraHizaiii (cT. 258°),
CTBOpEHHSI He Tepe10adyeHNX 3aKOHOM BOEHI30BaHUX a00 30poitHux (hop-
MyBaHb (cT. 260). ¥ crartax 43, 255, 258° ta 260 KK nepenbdayeno 3aoxo-
YyBaJIbHI HOPMH, 110 3BUIBHSIOTH 32 HassBHOCTI BIAMOBIJHMX ITiJICTaB Bij
KpUMiHAJIBHOI BiAMMOBIATPHOCTI YYaCHUKIB OpraHi30BaHMUX T'PYM Ta 3J10-
YMHHUX OpraHi3amii.

13 cy6 ’exmuenoi cmoporu BC1 y4aCHUKH 3JI0YMHHOT OpraHi3ailii IOBUHHI
YCBIZIOMITFOBATH, 1110 BOHU € YWICHAMH Ili€] OpraHizallii i BAKOHYIOTh TI€BHI
Iii 3 MeToro 6e3rmocepeHLOr0 BUMHEHHS 1I€10 OpraHi3aliero THKKUX a0
0COOJMBO TSKKUX 3JI0MMHIB YYaCHUKAMU IIi€1 OpraHizailii 800 BUKOHYIOTb
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KEpiBHI YW KOOPAMHAIIIIHI JTii I[OI0 3JI0YMHHOI TiISUTBHOCTI 1HITUX 0Ci0, 200
3a0e3meuyoTh (PyHKI[IOHYBaHHS SIK 3JIOUMHHUX OpraHi3alliii, Tak i opraHi-
30BaHUX IPYII.

§ 4. KpuminaiabHa BiANOBiZaJbHICTD
CIiBY4YaCHHKIB

1. CiBy4acTsb sIK pi3HOBH/I 37I0YUHHOI TiSTTBHOCTI HE CTBOPIOE SIKUXOCH
0COOJIMBUX 1 CAMOCTIMHUX IMiJICTaB KPUMIHAJIBHOT BIATIOBIIAILHOCTI.
B 1. 1 ct. 2 KK BCcTaHOBICHO, 110 MiACTABOIO KPUMIHATIHHOI BiATIOBINAITE-
HOCTI € BUMHEHHS 0CO00I0 CYyCITiIbHO HEOE3MEeYHOTo JisTHHS, sIKe MICTHTh
CKJIaJ 3J04MHY, nependadennil uuM Kopekcom. I3 nporo BUILIMBae, 1o
I1JICTAaBOI0 KPUMIHAJIBHOT BIJIIOBIAILHOCTI 3a CIIBy4acTh € HasIBHICTh
cnenudigHOTO CKIaMy CITiByYacTi y 37I09MHI B TisIX YCIX CITiByYaCHHKIB.

3rigHo i3 3akoHOM (4. 1 cT. 29 KK) BuKkoHaBelb (CIiBBUKOHABEIH ) TijI-
JIAra€ KPUMIHAJIBbHIN BIIOBIAANIBHOCTI 32 cTarTero OcoOIMBOT YaCTHHH
uporo Konekcey, sika nependauae BunHeHNH HUM 37104MH. TyT Ai€e 3aranbHe
MPaBUJIO IIO/IO IMiJICTaB KPUMIHAJIBHOI BiJIIOBIAAIBHOCTI 1 KBaJiikarii
BYMHEHOTO 3510unHy. OTKe, MOCUIaTuCs Mpy boMy Ha 4. 1 cT. 29 um 4. 2
ctT. 27 KK Hemae HE0OX1THOCTI.

2. CnienhivHi mpaBusiia KPUMIiHAIBHOI BiIITOBIAIBHOCTI 3a CIIBY4acTh
y 3JI0YMHI MarOTh MICIIE JIUIIE y BUIAKaX, KOJIH MOPsi] 13 BUKOHABIEM Y
BYMHEHHI 3JI0YMHY OEpyTh y4acTh iHIII CITIByYaCHUKH: OpraHi3arop, minoy-
proBad, mocoOHUK (ckinaaHa gopma criydacTi). Posmozin poneit Mix cris-
yYacCHUKaMH, BUKOHAHHSI HUIMH Pi3HUX (QYHKIIH y BAMHEHH] 3JI0YHHY 00Y-
MOBITIOIOTH 1 crienn()ivHi MiCTaBH iX KpUMiHANBHOI BiamoBinanpHOCTI. Lli
micTaBU BU3HAYAIOThCA, Mo-epiue, crarreto OcobnuBoi yactunu KK, 3a
SIKOFO HAaCTa€ KpUMIHAJIbHA Bi/IIOBIAaIbHICTh BUKOHABIIS (CITIBBUKOHABIIS);
no-upyre, 4. 2 ct. 29 KK, a rakox yactunamu 35 c1. 27 KK. OTxe, y upboMy
pasi migcTaBoo KpUMiHAJIBHOI BiIIOBIIAIBHOCTI OpraHizaropa, migoyproBa-
Ya Ta MOCOOHMKA € criel(pIuHUNA CKIIaJ CIIiBYdYacTi y 3JI04MHI, KOTPUIl BH-
3HAYAETHCS CTaTTAMH OCOOIMBOT YaCTHHH, 32 SIKUMH KBaJTi(iKyIOTHCS CyC-
IiJIbHE HeOe3neuHi MisHHsA BUKOHaBI, 1 cT. 27 KK (u. 3, 4 a0 5).

3. Kpauiikartist 3JI04MHHUX [Tii BAKOHABLIS € IT1JICTABOIO JUIs KBaJTi(hiKa-
i1 1 7iif 1HIIAX CTTiByYaCHUKIB, OCKIJIBKH 11€ BUTUTUBAE 13 CYTHOCTI IHCTHTYTY
CHIBYYACTi, 32 SIKUM YCi CIIiByYaCHUKH BiJIIIOB1IAIOTh 32 BANHEHUI BUKOHAB-
LeM 3JI0YMH, KOTPHH JUIS OpraHizaropa, mioyproBada, ToCOOHMKaA MOpsi]T 13
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BUKOHABLIEM € €IMHUM 1 HemoauIbHUM. [IpoTe ockinbku opraizarop, mij-
OyproBay, TOCOOHMK CBOIMH JTisIMH O€3M0CEpeIHBO HE BUKOHYIOTH 00’ €KTHBHOT
CTOPOHH 3JI0YUHY, TO 1 KBauTi(hikawis ix Aii, kpim crarti OcoOnMBoi YacTHHH,
3a SIKOYO KBaITi(hiKyFOTh /il BAKOHABIIS, TOTPEOy€E TOIATKOBOTO 3aCTOCYBaHHS
4. 3, 4 a6o 5 cr. 27 KK. SIkmio x opranizarop, mia0yproBad 4u mMocoOHUK
OTHOYACHO BUKOHYBAJIH 1 PYHKITIT CITIBBUKOHABIIS 3JIOYMHY, TO TIPaBHIIa KBa-
midikamii ix miit 3a 9. 2 cT. 29 KK He 3acTOCOBYIOThCS, iX Hii TOCTaTHBO
KBaJTipiKyBaTH TIJIBKH 3a cTarTeto OcoOIMBOT YaCTHHH, SIK CITIBBUKOHABIIIB.

4. BianosigHo 10 4. 3 ¢t. 29 KK 03Haku, 110 XapakTepu3yoTh 0co0y
OKpPEMOTO CIiByYacHHUKa 3JI0YMHY, HAIIPHUKIIAJ, SIK CIy)00BY 0CcO0y, Biii-
CHKOBOCIYKOOBIISI, paHille CyiuMy ocoOy Ta iH., 1 BIUIMBAIOTh Ha KPUMi-
HaJbHY BIANOBIJANBHICTH JIaHOT 0COOU, CTABJISATHCS Y BUHY JIUIIE [IBOMY
criBy4acHHKY. B poMy BimoOpaskaeTbecsi MPUHIUI 1HIUBIAyamizanii Bij-
MOBiJATBHOCTI CHiByYaCHUKIB, KOJIM 1HILI CIiByYaCHUKH: OpraHizartop,
mi0yproBad, MOCOOHHMK, 3 OJJTHOTO OOKY, BAKOHABEIh — 3 JIPYTroro He MO-
KYyTb HecTd (OLIBII CyBOPY UM OUIBII M’SIKY) BiAIOBINAIBHICTh, HIX TOU
CHiBYYacHHK, SIKHH Ma€ Taki JoAaTKoBi o3Haku. I obcTtaBuHU, 10 00-
TSDKYIOTH BiITOBITANBHICTS 1 MepemabadeHi B cTaTTssx OcoOIMBOI YaCTHHU
poro Komekcy sk 03Haku 06’ €KTHBHOTO Y Cy0’ €KTHBHOTO XapaKTepy, 10
XapaKkTepHU3yIOTh 3JI0YUH, HAPUKIA], CTOCOBHO NPEAMETa, Criocoly uu
3ac00iB YUMHEHHSI 3JI04MHY, CYCHUIBHO HEOE3MEeUHMX HACIIIKIB, MOTHBY,
METH 3JIOYHHY TOLIO, MOXKYTh CTABUTHUCS Y BUHY 1HIIMM CITiByYaCHHUKaM,
aJie JMIIe 3a HassBHOCTi 000B’13KOBOT YMOBH — YCBiJIOMJICHHS CITiBYYacHH-
KaMH 3a3HAa4CHUX OOCTaBHH. BiZICYTHICTb TAaKOTO yCBIIOMIICHHS BUKJIFOYAE
MOXKJIMBICTD CTABJICHHS Y BUHY LIMX OOCTaBHH 1HIINM CIiByYaCHHKAM.

5. 3rigno 3 4. 4 c1. 29 KK crniByyacHUKH 3704MHY (OpraHizarop, mij-
OyproBay, MOCOOHMK) 32 HASBHOCTI HE3aKIHUEHOTO 3JIOUMHY B JIisIX BUKO-
HaBLSA (mak 36aHa Oe3HAcIiOKo8a cnigyuacms) MiIIATAIOTh BiAIOBIIaTb-
HOCTI 3a CIiByYacTh y He3aKiHUeHOMY 3JI0YHHI, TOOTO 332 IEBHOIO CTaTTEI0
Oco6muBoi yactuau KK, 3a sikoro kBamipikyroTh 1Tii BUKOHABI, 132 4. 3, 4
abo 5 ct. 27, a Takox 3a cT. 14 KK (roTyBanHs no 3mounny) uu cT. 15 KK
(3amax Ha 3709MH), IHITUMH CIIOBaMH, 3a Ty CTafilo, Ha AKii Oyno mepe-
pBaHO 200 3yNMUHEHO 3JI0YWH BUKOHABIIS.

6. CriiBydacHUKH BIJIIIOBIIAIOTh TUIBKHU 3a JISTHHS, BAMHEHI Y MEXax
yroju, sika Biji0yaacs Mik HUMH. BUMHEHHS JIiii, sSIKI HE OXOILTIOKThCS
MPSMUM YH HEPSMUM YMHUCIIOM 1HIINX CMiBYYacCHHUKIB, HE € CITIBy4YacTIO Y
3nounHi. TyT Mae Miclie excyec 6uKoHasys', IPH SIKOMY CITiBy4aCHUKH HE

! IToxkuta Hite mpo eKCIeC BUKOHABIIS JUB § 5 [IbOTO PO3JILY.
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MiAJSraroTh BiANOBIaNbHOCTI 32 BAMHEHE BUKOHABIIEM MTPU LILOMY [IisTHHSI.
OTxe, iHII CIIBYYaCHHUKH BiJIIOBIAIOTH TIJIBKU Yy MEXax yroju, TO0TO
JIMILIE 32 Ti 111 BUKOHABLS, SIKi OXOILTIOBANINCS X yMHUcCIioM. BukoHaBens xe,
SIKMH TOMYCTHB €KCIIEC, BiAMOBiAa€ HA 3aralbHUX MiJCTaBaxX y MOBHOMY
00cs131 32 BCE HUM CKO€EHE.

7.3a 4. 1 ct. 30 KK opranizatop opranizoBaHOi TpyIH YH 37I09HHHOI Op-
raHi3arlil miyisrae KpUMiHaIbHIA BiTOBIaIbHOCTI 32 BCl 3]I0YMHH, BAMHEHI
OpraHi30BaHOIO TPYIIO0 Y 3JI0YMHHOI0 OpraHi3alliero 3a yMOBH, IO IIi 3110~
YMHHU OXOIUTIOBAJIMCH HOr0 YMHCIIOM. Y LIbOMY pa3i HIEThCS MPo 3J0YUHH,
BYMHEHI OPraHi30BaHOO IPYIIO0 YU 3JI0YMHHOIO OpraHi3alli€lo, y BUKOHAHH]
SIKUX OpaJTil yuacTh yci ClliBy4aCHUKH TaKUX 00 €JJHAHb YU X04a O JesKi 3 HUX.
[TizcTaBoro 06’ €KTUBHOTO XapakTepy /Uil iHKpUMiHYBaHHS OpraHizaropy 3a-
3HAYEHUX 3JIOYHHIB € T, IO 3JIOYMHU OyJIM BUMHEHI BHACIIJOK HOTO JIili 3
oprasizarii 3MouMHHUX 00’ €THaHb (OPraHi30BaHOI IPYITH YK 3IOYMHHOT Opra-
Hi3arlii), KepiBHUITBA HUMH Y1 KOOPAWHAIIIT 3IIOYMHHO] TiSUTEHOCTI 200 320e3-
nedeHHs (PyHKIIOHYBaHHS sIK CaMOl 3JI04MHHOI OpraHizalii, Tak i HIIHX 3710-
yuHHEX TpyIL. [lincTaBoro cy0’eKTUBHOTO XapakTepy i€l BiAMOBiaaIbHOCTI
Oprasizaropa € Te, 1110 BiH YCBiIOMJIIOBAB YUMHEHHS 37I0Y4MHHUM yIpyHOBaH-
HSIM TIEBHOTO 3JI0YHHY (3JI04MHIB) 1 02)kaB [IbOTO Y1 CBiJIOMO JOITYCKaB.

Ha BigMiHy Biji OpraHizaropis iHIII y9aCHHUKH OPraHi3oBaHOl IPYITH YK
37I0YMHHOI OpTraHizailii (BUKOHABEIIb, ITi10ypIoBay, ITOCOOHUK) BiMIOBIIAIOTH
JIUILE 32 Ti KOHKPETHI 3JI0YMHH, Y MiATOTOBI Y BUMHEHH] SIKUX BOHH Opa-
nu y4yacth (4. 2 ct. 30 KK). IIpu upomy posb, sIKky BOHH BUKOHYBAIH y
BYMHEHHI [IUX 3JI0YMHIB, /U BUPINICHHS MATAHHS PO KPUMIHAIBHY Bij-
MOBIIAJILHICTh HE Ma€ 3HAYCHHSI. [HIIT 37I0YMHU, Y TIATOTOBII Y4 BYMHECHHI
SIKUX 11l YYACHUKH 3JI0YMHHOTO YIPYIIOBaHHS HEe Opalii yyacTi, iIHKpUMiHY-
BaTUCS 1M y BUHY HE MOXYTb.

§ 5. CneniajbHi NUTAHHA BiANOBIAAJIBLHOCTI
3a ciBy4acTh y 3J104HUHI

Kpim npoanasizoBaHUX 3arallbHUX MATaHb Bi/IMTOBIIATBHOCTI CITiBydYac-
HUKIB 37I04MHY, BAHUKAE HU3KA TaK 3BaHHUX CIIELiabHUX MUTaHb BiIMOBI-
JAJIBHOCTI 32 CIiBy4YacTh y 3J104uHi. Jlo HUX Hajexarb: 1) crmiBy4actb y
3II0YMHAX 31 CTHemialbHUM Cy0’€KTOM; 2) TIPOBOKAIIisS 3JI0YHHY; 3) eKcllec
BUKOHABIIS; 4) HeBase mia0yproBaHHs a00 MOCOOHUUTBO; 5) 10OpOBiIbHA
BiJIMOBA CITIByYaCHHKIB. PO3IJISTHEMO 11l MUTAHHS JTOKJIA HIIIIE.
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1. Cnigyuacmo y 310uunax 3i cneyianohum cy6’exkmom. Ilopsin i3 3a-
rasbHUM cy0’exToM (4. 1 cT. 18) ynaamii KK BrokpemIioe i ciemiaasHOTO
cy0’ekra 3mounHy (4. 2 ct. 183), mix skum posymieTses (pizudHa, ocymHa
oco0a, sika 1ocsria BiKy KpUMiHaJIbHOT BiAMOBIJANBHOCTI 1 IPH LILOMY
pa3oM i3 BKa3aHUMHM 3aTraJlbHAMHU O3HAKaMH Mae€ CIIemianbHi (101aTKOBI)
O3HaKH, SK-TO: &) CITy’»k00Ba ocoba (y 31mounHax y cepi cyx00Boi HisiTb-
HOCTI); 0) BificbKOBOCTY>K00Belb (y 3710YMHAX MPOTH MOPSJIKY HECEHHS
BIICHKOBO] CITy>k0M); B) TpOMaJITHUH YKpaiHu (IIpu AepKaBHIN 3paji) Ta
iH. 3II09MHM 31 CIIeliaTbHAM CY0’ €KTOM MOXYTh YIHHIOBATHUCS JIUIIIE 0CO-
O0amu, HaIIJICHUMH O3HAKaMHU CIEIiaIbHOTO Cy0’€ekTa. Ajie Mpu bOMY
BHUHUKAE 3alMTAHHS: Y4 MOXKJIMBA CIIByYacTh y Ha3BaHHUX 3JIOYMHAX OCIO,
SIK1 HE MAFOTh O3HaK CIeMialbHOTO cy0’ekTa? BiAMOBi/Ih HA HHOTO BUTUINBAE
31 3micty cT. 26 KK, ska He MicTUTh 3a00pOHHM CHiByYacTi y 3JI04MHAX, L0
BUMHSIOTHCS JIUIIIE CTICIIaTbHUMU Cy0’ eKTaMu. BiTbItie TOTo, e TOIOKEHHS
po3BuBaeThes y nesikux crarrsix OcoommBoi wactian KK. Tak, 4. 3 ct. 401
KK BcranoBmoe, 110 ocodu, He 3a3HadeHi B Liil CTaTTi, 3a CHiBy4YacTh y Biii-
CHKOBHX 3JIOYHMHAX ITIUISTAI0Th BIAMOBIAAILHOCTI 3a BIAITOBITHUMHU CTATTSIMU
1poro poszaity (posain XIX «I1po BifickKoBi 3mounHMY). Buxomsdn 3 BUKia-
JICHOTO, MOJKHA 3pOOUTH BUCHOBOK IPO T€, LIO Y 3JI0YMHAX 31 CHELiaTbHUM
cy0’€KTOM MOXJIMBa TaKOX CITIBy4acTh 0cCi0, 5Kl HE € creniaJTbHUMHU
cy0’exTamu. BoHn, Maroun 03HaKM 3arajbHOIO Cy0’€KTa, MOXKYTh BUKOHYBa-
TH QyHKLIT opranizaropa, miadyproBaya, ocOOHHKA BUMHEHHS 3JI0YHMHIB 31
CreLiaIbHIM Cy0’€KTOM. 3BayKaro4uM Ha I1e, JIiT CIIiByYaCHUKIB yKa3aHHUX 3J10-
YHHIB CITiJ] KBATi(iKyBaTH 3a BiamoBigHOO crartero OcobmmBoi yactian KK,
sIKa BCTAHOBJIFOE BiJIIIOBIIaJIbHICTh 32 3JI0UYMHH 31 CICIialIbHIUM Cy0’ €KTOM,
a TakoX 3a yacTuHamu 3, 4 un 5 cT. 27 KK. BukonaBieM ke 11-0r0 37104nHy
MOXe OyTH TIJIBKH 0C00a, sIka Ma€ O3HAKH CIIEIiaIbHOTO CY0 €KTa.

[IpoTe BUHMKAE MUTAHHS OO0 MOKIIMBOCTI CIIBYYAacTi B 3I0YMHAX 31
CHeliaTbHUM Cy0’ €KTOM y (hopMi CITIBBUKOHABCTBA y BUTIAJIKAX YUHHEHHSI
3JI0YMHIB, 10 XapaKTepU3yIOThCA YCKIaIHEHOI (opMOI0 00’ €KTUBHOT
CTOpPOHH, HAIIPHUKJIIA]l, IEPEBHUILEHHS BJIa Iy a00 CIIy»KOOBHX IOBHOBAKEHb,
SIKIIIO BOHO CYNPOBO/DKYBAIOCS HACHIBCTBOM, 3aCTOCYBaHHSIM 30poi abo
0OTiICHIMU 91 00paKafOYMMH OCOOHCTY TiTHICTh MOTEPILIOTO JAisiMu (4. 2
ct. 365 KK), npumMy1ryBaHHS 1aBaTH OKa3aHHs 13 3aCTOCYBaHHSIM HACHIIb-
cTBa abo0 31 3HyIIaHHIM Haja ocoboro (4. 2 ct. 373 KK), morpo3a abo Ha-
cHITbeTBO o0 HadaibHuKa (CT. 405 KK) Ta iH. Takum 31m04nHaM mpuTa-
MaHHE Te, IO iX 00’ €KTUBHA CTOPOHA Ma€ CKJIaJeHNH xapakrep i il (un ix
YacTUHA), sIKI CTAHOBJISITH 3MICT 00 €KTHBHOI CTOPOHU IIUX 3JIOYMHIB, MO-

230



Po3zoin XII. Cnigyuacme y 310uunax

XKYTbh OyTH BUMHEHI Pa30OM 31 CIELiaIbHUM Cy0’€KTOM TaKOXK Cy0’ €KTOM, Y
SIKOI'O0 HEMAE CIHEliaJbHUX O3HAK.

TakuM 4YMHOM, IIPY CHIBYYacTi y 3a3HaYE€HHUX 3JI0YMHAX CHiBBUKOHAB-
MU (DAaKTHYHO MOXKYTh BUCTYIATH i Cy0’€KTH, IKUM HE BIACTHBI CIeli-
anbHI 03HaKW. Po3B’sA3aHHS 11i€] mpoOiieMu He o/ieprKajio y MpaBoBiH JriTe-
parypi Ta CyqoBii IPaKTHLI OXHOCTANHOTO pe3ynpTary. B onHux Bunaakax
MIpY BYNHEHH] BKa3aHUX 3JI0YHMHIB IOMYCKAETHCS CIIBy4acThb y (hopMmi CIIiB-
BHKOHABCTBA 1 MPONIOHYEThCS KBaipiKyBarH Jiii BCiX 0cil, siki Opanm 6e3-
MOCEepeIHbO Y4acTh Y BUNHEHHI 3JI0YMHY JIMIIE 32 BIIMOBITHOIO CTAaTTEIO
Oco06auBoi yactunu KK, sika BCTaHOBIIIOE BIAMOBIIAIBLHICTE 3a 3JI0YMH 13
CHemiaTbHUM Cy0’ €KTOM (CIIBBUKOHABCTBO). B IHIINX BUMaKax CTBEPIKY-
€TBCSI, 10 IIPU CHIBYYacTi CIIIBBUKOHABCTBO B TAKMX 3JI0YMHAX HEMOXKIIMBO,
a JIii, 1110 BUMHSIOTHCSI 0c00aMHU, sIKi HE € CHCIiaIbHUMU Cy0’ €KTaMH, CJIiJ|
PO3IIsLIATH K CKIIAAHY (OpPMY CITIBydYacTi y 37I04MHI 1 KBami(iKyBaru ix 3a
BiamoBigaumu crartamu OcoonuBoi yactunn KK, a takox 3a ct. 27 KK sk
OpraHi3aTopcTBO, MiA0ypIOBaHHs, TOCOOHULTBO Yy BUMHEHHI 3JI0YMHY 31
cremiaabHuM cy0’ ekToM. OCTaHHS TOUKA 30PY BUIAECTHCS TTEPEKOHIIMBIIIONO,
OCKIIBKH 3TiH0 3 4. 2 ¢T. 27 KK, a Takox BianoBigHux crareir Oco0auBoi
yactunu KK BUKOHaBIEeM pO3IIISAyBaHUX 3IOUYMHIB MOXKYTh OYTH TUTBKH
cremiaibHi Cy0’ eKTH. YYacTh e Y BAMHEHHI I[MX 3JI0YHMHIB IHIIUX OCI0, SIK1
HE € creniaJbHUMU Cy0’ €KTaMu, He NIEPETBOPIOE 1X HA OCTaHHI, X04a BOHU
(haKTMYHO BHUKOHAJH MEBHY YaCTUHY 00’ €KTHBHOI CTOPOHH 3JI0UYHHY.

2. Ilposokayis 3nouuny. I1ig TPOBOKAIIIEIO 3IIOYUHY PO3YMIIOTHCS i
ocobw, sKa miadyproe (MMPOBOKY€E) BUKOHABIIS YW IHIIMX CITIBY9aCHUKIB Ha
BYMHEHHS 3JI0YMHY 3 METOI0 HOro HacTynHOro BUKpHUTTS. [TpoBokartis 31mo-
YHHY PO3IVISIIAETHCS SIK CITIBYYaCTh y 3JI0YHMHI, BAMHEHOMY CIIPOBOKOBAHOIO
0C00010 (HAITPHKJIIAJI, IPOBOKAITIS KPAIiXKKH 3 TTOCTIIOBHUM BHKPUTTSIM BH-
KOHaBLiB). MOTHBH 1 MeTa B 0cO0OH, sIKa MiI0YPIOE 10 37I0YMHY, i Y BUKOHAB-
1151, SIKOTO CXMJTMITH TIUISIXOM TIPOBOKAIIIT JI0 BYUMHEHHS 3JI0YHHY, MOXYTb OyTH
pi3HUMH. AJie TIe He BUKJTFOYAE X CITiBYYacTi y 1iboMy 3mounHi. Yrnaami KK
nependayae KpUMiHaJIbHY BiJIIOBIIAIIBHICTH 32 MPOBOKAIil0 Xxadapa, ToOTo
CBIJIOME CTBOPEHHSI CITy>KO0BOIO 0CO00I0 00CTaBHH Ta YMOB, 1110 3yMOBJIOIOTh
MIPONIOHYBaHHS ab0 ofeprkaHHs xabapa, o0 MOTIM BUKPUTH TOTO, XTO J1aB
a60 B3siB xabap (ct. 370 KK), sik 3a caMOCTiiHMIA 37104UH.

3. Excyec suxonasys (BUXiI 3a MeXi 3aaymManoro). Lleit mpomec mae
MicCIIE TaM, Jie BUKOHABIIEM BUMHEHI Taki 3JIOYMHHI i, 1110 HE OXOILJII0BA-
JUCS Hi IPSMUM, Hi HEPSIMUM YMHUCJIOM 1HIIUX CITIByYacHHKIB. SIK yxke
3a3Hayanocs (auB. § 1 «[loHATTS Ta O3HAKHU CIIBY4YaCTi»), CIiBy4YaCHUKU
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3aBIK/IM JIIFOTh YMHCHO 1 CITIJIBHO Y BYNHEHHI YMUCHOTO 37104MHY. [[pryomy
BOHH MMOBUHHI OyTH 00I3HAHI 111010 3JIOYHMHY, BAMHEHOI'O BUKOHABIIEM, a
OCTaHHIN — MIOMO il iHIIKX CIiBYYacHHKIB. SIK TPaBHIIO, 1€ BUPAKAETh-
Csl B TOMY, II[0 MK CIIBy4aCHHUKaMH Ma€ MICIe yTrojia Ha BYMHCHHS KOH-
KpeTHOro 35104rHy. OTKe, KOJIM BUKOHABEIb, BUNHSIOUHN 3JI0YMH, BUXOAUTh
3a MeXI Ii€i yTroju, Mae Miciie eKCIieC BUKOHABILS, TP SIKOMY 1HIII CITiBY-
YaCHUKHU HE 0a)KaroTh 1 CBIJOMO HE JIOMYCKAOTh YYNHEHHS BUKOHABIIEM
LUX 3JIOYMHHUX Tii.

Cri po3pi3HSTH 1Ba BUIHU €KCIIeCy: KUTbKICHUH 1 aKicHUA. Takuii iioro
MIOZ1JT IEBHOIO MipOIO BILIMBAE HA BUPILICHHS MUTaHHS MO0 KBamidikarii
JIifi BUKOHABIIS Ta IHIIMX CITIBYy4YaCHUKIB. Po3riisiHeMo 11i BUM:

a) KIIbKICHUL eKclyec Mae Miclie TaM, Jie BAKOHABEIb, YIWHSIIOUH 3I09HH,
sIKHi OyB 00yMOBIIEHHH (y3TOKEHUH ) 3 IHIIUMH CIIiByYaCHUKaMU, BUNHSIE
OJTHOPIIHUH 3JI0YKH, ajie OUIbII TSHKKUK. Y 1[bOMY pa3i BIAMOBIAHO 10 ik
BHKOHABIIS OJTFH 3JI0YWH — MEHIII TSHKKHH — MIEPEPOCTaE B IHIHIA — OUTBII
TSOKKUHA. J1s1 1bOTO BUJTY €KCILIECY XapaKTEePHO Te, 110 BUKOHABEIh BUMHSIE
OJIHOPIIHWH 3JIOYWH MOPIBHSIHO 3 TUM, SKUH OyB OOyMOBIICHUH 3 IHIIUMH
YYaCHUKAMH, TOOTO TYT YUHUHSIOTHCS J1ii OJIHOPITHOTO Xapaktepy. Hanmpukma,
CHIByYaCHUKHU JIOMOBHJIMCSI BYMHUTH KPAJIIKKY, @ BAKOHABEI[b, IPOHUKIIIH B
YKHTIIO, IPY 32BOJIOJIHHI 4y)KHM MaifHOM 3aCTOCOBY€ HACHIIBCTBO JI0 TIOTEP-
TILJTOTO, SIKMI BUTIATKOBO ONMHUBCS HA MICIIi 37I0YMHY, i YUHHSE TIPH ITHOMY
Po30iii uu rpabix. Y nmoaioHOMY BHUIAAKy BUKOHABELb HECTUME KPUMiHAIb-
HY BIAMOBIIANBHICTD 32 (DAKTHUHO BUMHEHUIM HUM OLIbII TSHKKUHN (OHOPI-
HUH) 3704MH. [HIII CITiBy9acCHUKH HECTUMYTh BiIIOBIIABHICTD Y MeXax
YTOIH, 1110 BiOynacs Mi>k HUMH (y AaHOMY pasi 3a KpaJiKKy);

0) sxicHull excyec XapaKTePU3Y€EThCSI THM, 1110 BUKOHABELb BUMHSIE HE
OJTHODITHU (200 pi3HOPIAHMIA) 37104MH, a 30BCIM iHIINH, Hi’K OyB y3romKe-
Hul 13 criiBydacHukamu. OCTaHHINA BUMHSAETHCS, TAK OM MOBUTH, Ha JIOAATOK
JI0 Y3TO/KEHOT0 3MOBOIO MIXK CITiBy4acHUKaMu. Hanpukiaz, criiBydacHUKA
3alyMalld BYNHUTH KPaAIiKKy, B TIPOIECi SKOi BUKOHABEIb, TIPOHUKIITH B
JKUTJIO, 3aCTaB TaM TOCIIO/ApS 1, HAIMABIIK HA HhOTO, BYNHHUB YOUBCTBO. 32
HasSBHOCTI — BYMHEHHS BUKOHABIIEM JIBOX PI3HOPIAHUX 3JIOUMHIB — Kpa-
TIKKHU 1 BOWBCTBA, 3a IO BiH MOBHHEH HECTH KPUMiHAIBHY BiAIIOBITATb-
HIiCTb. [HII CiByYaCHMKH HECYThb BiAMOBIAANbHICTD TINBKH 32 CIIIBY4acTh
y KpajaixKIii, TOOTO 3a TOW 3JI04MH, SIKHH OXOILTFOBABCS 1X YMHUCIIOM (TIPSIMAM
YU HETIPSIMHM).

Po3merxyBaHHS KUTbKICHOTO 1 SIKICHOTO €KCIIeCiB BUKOHABIIS, Oe3repey-
HO, Ma€ YMOBHUI XapakTep, OCKUIBKH 1 IPH TOMY, 1 IIPH 1HILIOMY eKcIieci 3a
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HBOTO, TOOTO 32 ()aKTMYHO BUMHEHI 3JI0UMHHI J1ii, HECe KpUMIHAJIbHY Bij-
MOB11aJIbHICTh BUKOHABEIb. [HIII CIIByYaCHMKHU BiJIIIOBIIAI0Th JIUIIC B
MeXXax yTofH, IO Bi0yIach M’k HUMH, TOOTO 32 TOH 3JI0YWH, SIKHH BOHU
CIUTBHO Y3TOIWIIN.

[TOHATTS «eKclieC BUKOHABIIS 1 «EKCIIEC CITIBYYaCHHUKa JIOBOIII ONIH3b-
Ki M co6oto. [1i ocTaHHIM y FOPUANYHIN JTIITEpaTypi pO3yMIEThCS EKCIIeC
HE TIIbKM BUKOHABLS, a i Oy[Ib-SIKOTO CIiBy4acHUKa — OpraHizaropa, mij-
OypioBada, mocoOHMKa. AJe 1eil MO He BPaxoBye, IO MPH eKcueci
Oynb-sKUil CIliBy4acHUK (HaBiTH opraHizarop, mig0yproBad, MOCOOHUK),
SIKMI HOTO JIOITyCKae, 3aBKIU NP LbOMY BUCTYIIa€ BUKOHABLIEM 3JI0YHHY,
OCKIJIbKM came BiH BUMHSIE il (BUKOHY€E (YHKIIIT BUKOHABIIS), IO YTBOPIO-
I0Tb 00’ €KTUBHY CTOPOHY 3JI0UMHY, KM 1 € ekciecoM. TakuMm 4MHOM,
MpaBUIbHIIIE i TOYHILIE BECTH MOBY HE MPO EKCLEC CIMiByYaCHHKA, a PO
eKCIIeC BUKOHABIIS.

4. Hegoane niobyprosanns abo nocooHuymeo Mae Micie Tofi, KOIu
MOKJIMBHH (TIepeadadyBaHuH, MOTEHLIHHNHN ) BUKOHABELb, SIKOMY MiJ0ypro-
Bad, MOCOOHUK YW OPraHi3aTop MPOMOHYIOTh CHIJIHHO BUMHHUTH 3JI0YHUH,
BiJIpa3y X BiAXWIISIE II0 mpomno3utito. Hampuxman, migdyproBad yMOBIISIE
0co0y BUMHUTH BOMBCTBO 32 BUHArOpoAy (BOMBCTBO HA 3aMOBJICHHS — 1. 11
ct. 115 KK). IIpore 1ie#t noTeHUiiHUI BUKOHABEIb BIAXUIIIE HOrO MPOIIO-
3uLi0. MOTHBHU Takol HE3rou HE MalOTh 3HAYEHHs, 00 TOJIOBHE T€, 110 B
TaK{X BHIAAKaX HEMA€E 3TOAM Ha CIUJIbHE BYMHEHHS 37104MHYy. MiX JisiMu
ni0yproBaya, mocoOHUKa Yu opraHizaropa i 0co00t0, sika ojiepxaa mpo-
MO3ULII0 BYNHUTHU 3JI04MH, HEMA€E IPUUYUHHOTO 3B SA3KY, @ OT)KE, HEMAE
CYMICHHUIITBA i, HEMAa€ €JJHOCTI YMHUCIY, BHACIIJOK YOTO HEMAE€ 1 CIiB-
yuacrti B 370unHi. Tomy BifmosinaibpHicTh 32 Hopmamu KK mipo criiBydyacts
y TaKHX BUMAJKaX BUKIIOYA€THCS 1 HOTCHUIMHNN BUKOHABELb KPUMIHAJIb-
HOI BinoBinanbHOCTI He Hece. 1o %k cTocyeThes opranizaTopa, mindypro-
Baya 4 MOCOOHUKA, SIKMM HE BIAJIOCS CXWJINTH MOTEHIIIHHOTO BUKOHABIIS
710 BYMHEHHS 3J104MHY, BOHH ITOBHHHI BiIIOBIIaTH 3a TOTYBaHHS A0 3J10-
YUHY, SKUWA BOHU Oa)kalli BYMHHUTH, TOOTO 32 4. 1 cT. 14 1 BignoBiHOI
crarti Ocobmueoi yactnan KK. [X misiIbHICTS OXOIITIOETHCS TIOHSITTIM
«IANTYKYBaHHS CHiBYYaCHUKIB» a00 «3MOBa Ha BYMHEHHS 3JIOYMHY» SIK
PI3HOBHU/ Iiif, 110 YTBOPIOIOTH TOTYBAHHS /10 3JI0YHHY.

5. /lobposinvna siomosa cnisyuacnuxig. Y ct. 31 KK MicTaThCS yMOBH
JOOpPOBITFHOT BiZIMOBH CITIBy9acCHHKIB, 10 € PO3BUTKOM OTHOWMEHHOTO iH-
CTUTYTY MPH He3aKiHYeHOMY 37104HHi (CT. 17) 3 ypaxyBaHHSM 0COOIMBOCTEH
CHiBy4acTi B OCTaHHbOMY. [IpH 1IbOMY MOXKIJIMBI JIBa BapiaHTH, KOJIH CITiB-
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YYaCHUKH 3BUIBHSIOTHCS Bil KpUMiHANIBbHOI BinnoBigansHoCTi. Lle 1o6po-
BiJIbHA BIJIMOB IIPH HE3aKIHYEHOMY 3JIOYHHI: &) TUTHKH BUKOHABI 1 0) TUTBKU
opranizaropa, mij0yproBada 4u ocoOHNKa. J[0OpOBITEHOIO BiIMOBOIO TIpH
He3aKiHUEeHOMY 3JI0UMHI € OCTaTOYHE MPHUITMHEHHSI 0COOOI0 32 CBOEIO BOJICIO
TOTYBaHHsI JI0 3JI0YMHY 200 3aMaxy Ha HbOTO, SIKILO MPH IIbOMY BOHA YCBIJIOM-
JIFOBaJIa MOJKIIMBICTB TOBECHHS 37104rHY 10 KiHIA (4. 1 cT. 17 KK).

[Ipu moOpoBiNbHIN BiIMOBI BUKOHABLS (CIIIBBUKOHABIIS) Bi JOBEICH-
Hs1 3JI04YHMHY JI0 KiHIIS BiH HE ITiJUISra€ KpUMIHAIbHIN BIIIOBIIAIBHOCTI Ha
mifcTasi 4. 2 cT. 17. HaBmakw, iHII CITiByYaCHUKH 3II0YMHY — OpPTaHi3aTop,
110y proBay, IOCOOHHUK, SIKi LIe O OYaTKy BAMHEHHS 3]I0YMHY BUKOHABIIEM
y’K€ BUKOHAIM CBOT (DYHKIIIT CIIiByYaCHUKIB, MIIJSTAI0Th KPUMiHAIBHIN
Bi/IMIOBITAJIBHOCTI 32 TOTYBAaHHS JI0 3JIOYMHY YW 3aMaX Ha HHOTO, TOOTO
BIJIMOBI/IAlOTh 3a Ty CTaJiF0 BUNHEHHS 3JIOUMHY, Ha SIKili BUKOHABEIh J100-
POBUIBHO BiZIMOBHBCS Bijl JOBEJCHHS HOTO /10 KiHIIS.

JloOpoBinbHA BiIMOBa OpraHizaTopa, Imij0yproBada 4u MocOOHHUKa, KOJIH
BOHM BUKOHaJIM cBOi (DYHKLIT CIIiByYacHUKIB (1 BUKOHABELb IPH LIbOMY HE
BiJIMOBJISIETHCS BiJl BAMHECHHS 3JI04YMHY), MOMJIMBA TUTBKHU 32 TAKUX YMOB:
a) AKIO MIX TX JIISIMH 1 3I0YMHOM, SKHA MaB YYHHUTH BUKOHABEIIb, € TTEB-
HUI po3pHB y Yaci; 0) KOJIM BOHH CBOIMH aKTHBHUMH JisIMH BTPYYarOThCs
Y PO3BUTOK IIPUYMHHOTO 3B’ I3KYy MIX CBOIMH JISIMH 1 3JI04HHOM BUKOHABIIS;
B) SIKIIIO BHACIIIJIOK TAKUX aKTHUBHUX JiH CITIBy9aCHUKIB 3JI0YNH BUKOHABIIS
Oyio BigBepHEeHO. AKTUBHI Aii 3 00Ky cIliBy4acHUKIB (opraHizaropa, ImiJ-
OyproBaua, MocOOHMKA) MO0 BiJIBEPTAHHS 3JI0YMHY MOXKYTbh TOJISITaTH:
a) Y CBOE€YaCHOMY ITOBiJJOMJICHHI Bi/ITOBITHIX OpTaHiB Jep)KaBHOI BIIaIu
PO 3JI0YKMH, 1110 TOTYBaBCs 00 BUMHIOBABCA; 0) y T030aBICHHI BUKOHABIIS
($i3U9IHOT MOKIIMBOCTI BYMHUTH 3JI0YMH (HANPHUKIAJ, OUISIXOM HOTO
3B’3yBaHHS, I030aBIICHHS BOJIi, 3ACTOCYBaHHS HACHIILCTBA Ta iH.). JloOpo-
BiJIbHA BiZIMOBa MIOCOOHMKA MOYKE BUSIBUTHCS B HEHAJaHHI HUM 3ac00iB Un
3HAPSISE BUMHEHHS 37I04MHY a00 B HEYCYHEHHI TIepeIkol boMy. AJie B
yCiX BUNQJKaX IS HAsIBHOCTI TOOPOBLTBHOT BiIMOBH CIiBYYacHHKIB I10-
TpiOHO, 100 YHACTIIOK X aKTUBHMX il 37I04KH, 1110 TOTYBaBCS YU BUMHIO-
BaBcsi, OyJ0 BiJIBEpHEHO. 3a TaKol JOOPOBLIBHOT BiIMOBH CITiBy4aCHUKH
(opranizaTop, miI0yproBa4 4u MO0COOHUK) 3BUTBHSAIOTHCS BiJl KpUMiHATBHOT
BiamoBianbpHOCTI Ha migcrasi 4. 2 ¢t. 31 KK. Ha BiamiHy Bijg 11bOro BH-
KOHaBellb (YM CIIiBBUKOHABeIb) Ha migcTasi 4. 3 ¢T. 31 KK noBuHen Hectu
KpHUMiHAJIbHY BiJIIOBITaNbHICTh 3a TOTYBaHHA JIO 3JI0YMHY ab0 3amMax Ha
HBOTO, TOOTO 3a Ty CTaJil0 BUMHEHHS 3JI0UMHY, Ha SIKi OTO CyCHiIBHO
HeOe3reuHe JisiHHS OyIo rnepepBaHo abo MPUITUHEHO.
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§ 6. IIpuyeTHicTh 10 3JI0YUHY TA il BUAH

Tpuuemnicmo 0o 3104uny — 11 mii 9u O€3AISUTBHICTh 0COOH, SKi X04ua
1l IOB’513aH1 TIEBHUM YMHOM 3 BYMHEHHSM 3JI0YMHY, ajie¢ HE CTAaHOBJIATh
cmiByyacti y HboMy. Ha mincrasi unanoro KK (yactuau 617 c1. 27), a Takox
JOCSITHEHB T€OPii KPUMIHAIBHOTO TpaBa 1 CyI0BO{ MPaKTHKH BiAPI3HAIOTH
YOTUPHU BUAH MIPUYETHOCTI /10 3TI0UUHY:

1) 3a3manerinp He OOIIsIHE IEPEXOBYBaHHS 3JI0UHHY;

2) 3a3manerigp He 00imsHe puAdaHHs uu 30yT MaifHa, 3100y TOTO 3710-
YUHHAM [LUITX0M;

3) 3a3panerinp He o0iIsIHE TOTYPaHHs 3JI0YHHY;

4) HeNoBiIOMJICHHS MIPO JAOCTOBIPHO BIJJOMHI ITiITOTOBIIOBAHHI 200
BYMHIOBAHUH 3JI0YHH.

Po3risiHeMo 111 BUIM PUYETHOCTI JOKJIAIHIIIE.

1. 3azoaneciov ne obiysne nepexogysans 3104uny — 1€ aKTUBHA ITi-
SUTBHICTH 0COOH 3 TTePEeXOBYBaHHS 3JI0YUHIIS, 3HAPSA/H 1 3aCO0IB yUHHEHHS
3JIOUMHY, CHIIB 3JI0YMHY YH TPEIMETIB, 37[00yTHX 3JIOYHMHHUM UISIXOM
(4. 6 cT. 27). Lle#t Bua MpUUeTHOCTI J0 3JI0UYUHY XapaKTEePH3Y€ETHCS THM, 110
MIepPEeXOBYBaHHS € 3a37aJIeTi/[b He OOIITHUM 1 Ma€ Miclle Ha CTaJii BXKe 3a-
KiHYEHOTO 3JI0YMHY. 3a3HaueHi JIii Xo4a i MoB’s3aHi 31 BAMHEHHSIM 3JI04HHY,
ane He nepeOyBaloTh 3 HUM y IPUYNHHOMY 3B’ S3KY, BUMHSIOTHCS TTCIIS TOTO,
SIK 3JI0YMH 3aKiHYeHO (HampHKiIag, 0coda mepexoBy€e BOUBIIO — CBOTO
MpUSITENIs, X04a 3HaE, 110 BiH YYMHHUB YOUBCTBO, 200 K MPUXOBYE 3HAPSIS,
3aco0u BUMHEHHSI BOMBCTBA). SIKIIIO TaKi [ii Oyu 3a3maieriap o0iIsaHI — 10
[IOYaTKy Y4 B MPOIECi BUNHEHHS 3II0UMHY, aJle 0 HOTro 3aKiHYeHHSI, — TO
BOHU 11epeOyBatoTh Y IPUUMHHOMY 3B’s3KY 31 BANHEHHSM 37I0YMHY 1 TOBUHH1
O3S IATHCS SIK CITIBYYacTh y BUDIIAI mocoOHuITBa (4. 5 cT. 27 KK).

3a3nasneriap He O0ilsIHE IPUXOBYBAHHS 3JI0YMHY UM 3JIOYUHIIA K TIPH-
YeTHICTB JI0 37104MHY 3r1JHO 3 4. 6 cT. 27 i cT. 396 KK Tarne 3a co6oro kpumi-
HaJbHY BiAMOBIAAIBHICTH JIUIIE 32 MPUXOBYBAHHS TSHKKOTO YH OCOOJIHBO
TSDKKOTO 31104rHY. [ [prxoByBaHHS 37104MHIB HEBEITUKOT 200 CepeTHbOT TSIKKO-
CTi KPUMIHAJIBHOI BI/IMOBIAIBHOCTI 32 cO0OK0 He TArHe. BinnosimaHo 1o 4. 2
cT. 396 KK 3a 3a3manerinp He 00iLsHE MPUXOBYBAHHS TSHKKAX UM OCOOJIHBO
TSDKKHX 3JI0YMHIB HE MMiIIATal0Th KPUMIHAIBHIN BiJIMOBITAIBHOCTI YJICHH CiM 1
0co0H, sika BYMHUIIA 3JI0YHH, 8 TAKOXK HOTO ONM3bKI poudi (0aThKu, IPYyKUHA,
IiTH, piaHi Opartu i cecTpw, i, 6ada, oryku — 11. 11 ct. 32 KIIK).

CrientiaJbHUM BUAOM MPHYETHOCTI JI0 3JI0YHMHY € 3a30a/1e2iob He 00i-
YsHe CAPUAHHA YUACHUKAM 3/I0YUHHUX OP2aHi3ayii ma YKpumms ix 310-
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YUHHOI OIsLIbHOCI TIUTIXOM HaJaHHS IPUMIIIEHb, CXOBHIL, TPAHCTIOPTHUX
3aco006iB, iH(opMmaIlii, JOKYMEHTIB, TEXHIYHUX MIPUCTPOIB, TPOIIEH, IIIHHIX
nanepis, a TAKOX 3a3/aJIeTi1b He OOISTHUM 3MIHCHEHHSIM IHIIHX il 070
CTBOPCHHSI YMOB, 1110 CIIPHUSIOTH 1X 3JI04YMHHIN nisibHOCTI. Ha3Bani nii xa-
PAKTEPU3YIOTHCS MIABUILECHOIO CYCIIIbHOI HEOC3MEUHICTIO, TOCITaloTh Ha
MpUTaMaHHUH IM caMOCTiIHUN 00’ €KT — TPOMaICbKy Oe3meky. Och Yomy
3aKOHOJIaBeIlb BU3HAE TaKi Jii CAMOCTIMHUM 3JI0YMHOM, YCTAaHOBJIFOIOUU B
4. 1 cT. 256 KK 3a HUX IOCUTH CYyBOpE MOKapaHHs — [1030aBJICHHsI BOJII Ha
CTPOK BiJI TPHOX JI0 T1’ITH POKIB, a 32 Ti caMi JIii, BYMHEHI CITy’)KOOBOIO 0CO-
6010 a60 moBTOpHO (4. 2 cT. 256 KK), — mo30aBneHHs BOIi Ha CTPOK Bif
IT’ITH IO JIECATH POKIB 13 TT030aBJICHHSM TIpaBa 001iMaTH MEBHI TOCATH U
3aiiMaTHCS MEBHOIO JTisTLHICTIO Ha CTPOK 10 TPHOX POKIB.

2. 3azoaneziov He 0biysHe npuobarts yu 30ym Mauna, 3000ymoeo 310-
yyuHHUM wiAxom. 1l B mpuyeTHOCTI A0 3II0YMHY BUPAXKAETHCS B AKTHUB-
Hill TisSUTBHOCTI Ti€l UM iHIIOT 0COOM, 1110 TOJISITAE B KYIIBIIi, IHIIIOMY OILIAT-
HOMY 4M Oe3oriaTHOMY Ipua0aHHi 4u 30yTi MaiiHa, 3700yTOTO IIJISIXOM
BYMHEHHS 3JI0YHMHY, a TAKOX y Horo 30epiranHi. /s nporo Buay mpuyer-
HOCTI TaKOXK XapaKTepHO Te, 110 3a3HadeHi J1ii 3a3/1aJeriib He o0iIstHi. SKIo
K BOHU 3a3/1aJIeTi][b, TOOTO JI0 BYMHEHHS 3JI0UMHY, OOIIsIHI, BOHH YTBOPIO-
I0Th CHIBYYacTh y 37I04MHI y BUINIsAAI mocoOHumTBa (4. 5 cT. 27 KK).

Sk mOCOOHHIITBO Tpeda po3MIAIATH TAKOXK CHCTEMATUYHE MTPUI0aHHS
(KymiBIIO KpajeHOTro) B OfHi€T i Ti€l caMoi 0coOu mpeaMeTiB, 3100yTHX
3ITOYMHHNAM IIUISIXOM, OCKLUTBKH TaKa JisSUIbHICTh OCTAaHHBOI CTBOPIOE Y 3J10-
YHMHIIA HaJIi10, BIIEBHEHICTH Y TOMY, 1110 TaKi MpeIMeTH 000B’I3KOBO OyIyTh
y Oy/b-sikoMy pasi npuadani uu 30yTi (peanizoBani). OTxe, Taka AisUTbHICTh
MPUYCTHUKA 3MII[HIOE YMHCE 3JI0YMHIISI HA BAMHEHHS 3JI0UUHY 1 TOMY
riepedyBae y MpUYUHHOMY 3B’ S3KY 3 JiSUTBHICTIO Cy0’ €KTa 37I04MHY, OCKiTb-
KM BiH yIIEBHEHUH, 10 HOTO 3JI0YMHHI HaMipu OyayTh peai3oBaHi BHa-
CIIOK IisITBHOCTI MPUYETHHUKA. Taki Ail CIPUSIOTH MPUXOBYBAHHIO 3J10-
YUHY ¥ OXOILTIOIOTHCS MOHATTSM «CIIBYYacTh Y 3JI0YHHI y BUTJISIII TTOCOO-
HunTBay (4. 5 cr. 27 KK).

[punbanns un 30yT IpeAMETIB, 3100y THX 3TOYMHHNAM IIUISIXOM, IO HE
Oyu 3a3/1aJ1erifp OOIIsIHI 10 3aKiHUEHHS 3JI0UNHY, TATHYTh 32 COOOK0 BiJI-
MOBIAANBHICTH 3TiHO 3 4. 6 cT. 27 KK sk 32 caMOCTIiHMI 37109HH, TIEpe/-
6auennii cT. 198 KK gu ct. 209 KK (meramizamist (BiAMUBaHHS) JOXOIIB,
OJIep’KaHUX 3JIOYMHHUM IUISXOM), 32 HasIBHOCTI BCiX O3HAK CKIIAIY 3J10-
YUHY OCTaHHBOTO. JIJIs IbOTO BHJly TPUUYETHOCTI MOTPIOHO BCTAHOBHTH,
[0 IPUYETHUH YCBIIOMIIIOE TOH (haKT, 110 MaliHO, K€ BiH mpua0dae uu
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30yBae, 3700yTO 3JI0YMHHUAM IUIIXOM, TOOTO B PE3yJIbTaTi BYNHEHHS KOH-
KPETHOTO 3J104MHY (KpaaiKKu, po300t0, OaHIUTH3MY TOIIIO).

3. 3azoaneciov ne obiysine nomyparms oyury. L1 Aii mossratrots y Tomy,
110 oco0a, sika OyIa 3000B’s13aHa 1 MOIVIA IEPEIIKOIUTH 3JI0YUHY, HE TIEPEIIIKO-
JDKA€E 1bOMY, 1 3JI0YMH BUMHAETHCS. SIK MPaBUIIO, HAETHCS PO HEBMKOHAHHS
YM HeHAJIO)KHE BUKOHAHHS TIEBHUMH CITY>KOOBUMH 0C00aMH CBOiX 000B’SI3KiB
IOJI0 TIEPEIIKOKAHHS 37I0YMHAM, 10 TOTYIOTHCS Y1 MA€ MICIIE 3aMax Ha 3J10-
quH. Y 3aranbHii gactrHi KK He repenbdadeHo Takoro BUAY MPHYETHOCTI 10
3JI0YHHY, SIK TIOTypaHHs. AJle PO HHOTO MOXKHA 3pOOUTH BHCHOBOK Ha MijI-
crasi ananizy HopM Oco0miBoi yactiHu KK, y SIKMX BCTAaHOBJIEHO KPHMiHAJb-
HY BiJIIIOBITAJTBHICTH CiTy»k00BHX 0ci0. Lle Taki 3;mounHwy, sik ciryx0oBa Henoa-
etk (ct. 367 KK), 3nmoxkuBanHs ciy:x00BuM cranoBwuieM (ct. 364 KK), 3a-
3haJIeTi b He O0ILSTHE CIPHUSHHS YYaCHUKaM 3JI0YMHHMX OpraHi3aLiid Ta yKpUT-
TS 1X 3MI0YMHHOI IisUTbHOCTI (4. 2 ¢T. 256 KK), 0e3isu1bHICTh BiiCHKOBOT Bl 1
(ct. 426 KK) Ta in. s 3a3Ha4EHUX BUJIIB MOTYPaHHS TAKOK XapaKkTepHO Te,
110 BOHM 3a3/1aJIeri/b He O0ilsHI. Y 1IbOMY pa3i BiIOBIIAJIbHICTh HACTAE K
3a CaMOCTIHI 3JI0YMHH, TIepea0adeHi BiAMOBIIHUMH CTATTIMU OCOOIUBOT
gactuan KK. Y Bumamkax, Koim moTypaHHs OyIto 3a31aIerih OOITHIM, BOHO
HalyBa€e 03HAK CIIBYYaCTi y 37I0YMHI y BUTYISAI TOCOOHHUIITBA, OCKITLKH B
IILOMY pa3i € HASBHICTh YCYHEHHSI MEPEIIKOJ] YIMHEHHIO 3JI0YMHY Y1 CIIPHUSH-
HS TPUXOBYBaHHIO Horo (4. 5 ct. 27 KK).

TakuM YUHOM, Y BCiX Ha3BAHUX BUJIAX MPUYETHOCTI IO BYMHEHHS 3710-
YHUHY 3aBK/IU TpeOa BCTAHOBUTH, 1110 TPUXOBYBAHHS 37I0UMHY, TPUI0AHHS Y1
30yT MaifHa, MOTYpaHHs BUYNHEHHIO 3JI0YMHY MTOBUHHI OyTH 3a3/1aseriab He
00iusHUMU. Y TakoMy pa3i BOHM TATHYTh 32 COOOI0 KpUMiHAJIBHY BiIMOBI-
JAITBHICTB 3ri1HO 3 HopMamu OcoonuBoi yactuau KK sik 3a camocTiiiHi 310-
yuHA. SIKIo i aii (0e3aisUIbHICTh) Oy OOIISTHI 10 MOMEHTY 3aKiHYCHHS
3J104MHY (Ha CTajlii TOTYBaHHS Yd 3aMaxXy Ha HbOT0), BOHU MAIOTh PO3IJIs/ia-
THCS SIK CIIBYYaCTh y 3JI04MHI Y BUIIIsIi TocoOHunTBa (4. 5 cr. 27 KK).

4. Henogioomnenus npo 00cmogipHo 8idomutl nio2omosuosanuii abo
suuniosanuil 3noyun. 11eit BUI MPUIETHOCTI TIOJIATAE Y ITACUBHIN MTOBEIHITI
0COo0M HEe3aJIeKHO BiJl TOTO, OyJIa 1151 0€3/TisSUTbHICTh 3a3/1aJIerib 00IIsTHa YU
He Oyra. 3a3HaueHi J1ii He € crmiBydJacTIo y 3704nHi. Taki Aii TATHYTH 3a co-
000 KpUMiHAJBHY BiMOBINANBHICTE JIWIIE Y BUIAKaX, KOJIW BUMHEH]
0CO0OI0 JIISTHHS MICTSITh O3HAKH 1HIIIOTO CAMOCTIHOTO 31104uHY (4. 7 cT. 27
KK). Hampuxian, oco0a, sika BUMHSIE 3a37a)IeTi/Ib HEe 00iIsIHe 30epiranHs
4y 30yT OACPKAHOTO 3JIOYMHHUM IUISXOM MaliHa, HECe BiJIOBIIaIbHICTh
3a ct. 198 KK. V T0i1 e gac BoHa He Hece BiNOBiIaJbHOCTI 32 HEIOHE-
CCHHSI 32 3JI0YHH, [IUITXOM BUMHEHHS SIKOTO OYJIO OJIEpIKaHOo I1e MaliHO, X0ua
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Kpuminanvue npaso Ykpainu. 3aeanvna vacmuna

JlaHa 0co0a Io/I0 1HOT0 3JI0YUHY i Oyna 00i3HaHa. Takoxk Hece BiaMOBi-
JanbpHICTh 3a 4. 1 ¢1. 256 KK i1 oco0a, sika BUunHUIIA 3a30aJIeTiab He 00i-
LISIHE CIPUSHHS yYaCHHKAaM 3JIOUMHHUX OpraHi3alliil Ta YKpHUTTS IX 3710-
YUHHOI JISUIBHOCTI. AJie BOHA HE IIJIAra€ BiIMOBIaJdbHOCTI 3TiHO 3 1. 7
cT. 27 KK 32 HernoBiJOMJICHHS] CTOCOBHO 3JI0YMHIB, YYUHEHUX YYaCHUKAMU
IIi€1 3TOYNHHOT OpraHi3altii, po sAKi 1 cTamo BigoMo.
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KouTpoabHi 3anuTanns

1. ChopmystoiiTe NOHSTTS CHIByYacTi y 3JI0YHHI.

2. PoskpwiiTe 3MicT 00’ €KTUBHUX O3HAK CIIBYYAaCTi Y 370YHHI.

3. Poskpuiite 3MicT Cy0’€KTHUBHHUX O3HAK CHIBYYacTi y 3JI0YHHI,
IToxaxiTh 0COOMMBOCTI IHTENEKTYaIHHOTO Ta BOJIHOBOTO MOMEH-
TiB yMHUCITy cHiBydYacTi y 310unHi. [I{o Take CiabHICTh YMHCTY
CHiBYYacHUKIB?

4. HaBeniTe BU3HAUYEHHS BUIB CITIByYaCHHKIB: BUKOHABI[I, Opra-
Hi3aTopa, mi0yproBada Ta IOCOOHUKA 3JI0YHHY.

5. TlpoBeniTe BIAMIHHICTG Ail OpraHi3aTOpa 3JI0YMHY Ta IHTEIEK-
TyaJbHOTO MMOCOOHHMKA Bij MiAOyproBaya.

6. Slxi popmu criByuacrti nepeadadeHi B 3akoHi? HaBeniTh Bu3Ha-
YCHHS X (HOPM.

7. SIxi migcTaBM KPUMiHAJIBHOI BiAMOBINATBHOCTI CIIBYYaCHUKIB?

8. OcobnuBocTi kBamidikari i criiBy4acHUKIB Ta 1X BiJIIOBIIab-
HICTb TIpH Pi3HUX (hOpMax CIiBYYaCTi.

9. SIxi 0coOMMBOCTI BiIOBIIATIEHOCTI OPraHi3aToOpiB Ta YIACHHUKIB Opra-
HI30BaHOI TPYIH Y 3TOYMHHOI OpraHizartii nependateno y KK?

10.HaBeniTh BU3HAUEHHS MMOHATTS MOCEPEAHHOTO BUKOHAHHS (T10-
cepeHbol BUHHOCTI).

11. 5Ixi ocoOMUBOCTI KpUMiIHATIBHOI BiAMIOBIMAIBHOCTI 3a CIIIBYYacTh
y 3JI0YMHAX 31 CIIeIiabHIM Cy0’ €KTOM?

12.0co06mBOCTI BiAMOBIAATBFHOCTI 32 IPOBOKAIIIIO 3II0YHHY.

13.1I{o Take excliec BUKOHABII, SIKi HOro BUAU? BianoBigaaibHICTh
CHiBYYaCHUKIB.

14.5Ix BiANOBINAIOTh CIIIByYaCHUKH MPH T0OPOBIIBHIN BiIMOBI BHU-
KOHAaBIA?

15.5Ix BiOMOBiAAIOTH 1HII CIIIBY9aCHUKH IIPH HEBIAIOMY ITi 10y prO-
BaHHI Ta MOCOOHHUIITBI?

16.5Ix BU3HAYA€THCS MPUUYETHICTH 10 37M0unHy? SKi ii Buan?

17.YuMm BiApi3HAETHCSA MPHUYCTHICT 0 3JIOYMHY BiJ CIIByYacTi y
37I04YHHI?

18. 51Ky BiJIOBINAJIBHICTB 32 IPHYETHICTD JI0 3JI0YMHY Mepe0adeHo
B KK Vkpainn?



POSI[iJI X1 ———
I1oBTOPHICTH, CYKYIIHICTH
TAa pelU/IUB 3JI0UYUHIB

§ 1. IloHATTH Ta 3arajibHa XapaKTepUCTHKA
MHOKMHHOCTI 3109MHIB

YacTo TpariseThesl TaK, O OHA 0c00a BUMHSE HE OJIUH, a JEKLIbKa
(mBa um O1TBIIIE) 3TOYMHIB: HAITPHUKIIAI, BAMHAE KpaaDKKy (4. 1 ct. 185 KK),
a uepe3 jesknit yac BOuBCTBO (4. 1 ct. 115 KK); abo HezakoHHO 30epirae
30poro (ct. 263 KK), siky BUKOPUCTOBYE Jijisi po30iiiHUX HamaaiB (cT. 187
KK); abo, BinOyBatoun nmokapaHHs 3a paHillie BAIMHEHHN 37I04WH, Y MIiCIISIX
11030aBJICHHS BOJII BUMHSIE SIKUI-HEOY/[b HOBHIA 3JI0YMH TOIIO. 3a JaHUMHU
CYIOBOI CTaTUCTUKH, 0COOH, K1 paHille BUMHSIM 37104nHH, Y 2006 p. Bun-
Hwm 68 230 3nmounHiB, y 2007 p. — 74 029. L1i nani cBingars npo neBHy
TEHICHIIIFO JI0 301IBIICHHS KUTBKOCTI 3JI0YMHIB, YAMHEHUX 0CO0aMH, SIKi
paHillie BYNHSIIN 3II0YMHA, TOMY IPOOJIeMa KpUMiHAIBHOT Bi/ITOBi1aIbHOC-
Ti 0¢i0, 5IKi HEOZHOPA30BO BUMHSIOTH 3JI0UYMHH, 3aJIMIIA€THCS TOCTPOAKTY-
QJIBHOIO.

Bumnanku, Ko ogHa 0co0a BUMHSIE JEKIJIbKA 3JI0YHMHIB, JICTAJIM B Ha-
yIIi KpUMIHAJIBLHOTO TIpaBa Ha3BY MHOJICUHHOCMI 3104unie. 111 TuTaHHS
PETYIIOIOTHCSI HOPMaMH CaMOCTIIHOTO IHCTUTYTY 3araibHOT YaCTUHU KpPH-
MiHAJILHOTO TIpaBa, SIKMH BiIMOBITHO Ma€ Ha3By «IHCTUTYT MHOKUHHOCTI
3nounHiBy». [lonpu te, mo B ynHHOMY KK cam TepMiH «MHOXHHHICTB)»
HE BUKOPUCTOBYETHCS, HA3BaHUW IHCTUTYT y HbOMY HaOyB 3HaYHOTO PO3-
BUTKY 1 AeTanizamii. 30kpema, Briepiie B icTOpii BITYN3HSIHOTO KPUMiHAb-
HOTO 3aKOHOJaBCTBAa HOPMH IIOTO 1HCTUTYTY OyJIM BHIIICHI B CAMOCTili-
nuit — VII po3nin 3aransuoi yactunu KK, sixuii mae Ha3By «IloBTOpHICTS,
CYKYIIHICTb Ta PELIMUB 3JI0YHHIBY.

Yunananit KK He mae neranbHOTO BU3HAYEHHS MOHATTS MHOXXHHHOCTI
3JIOYMHIB, OHAK HAa MiJCTaBl CHCTEMHOTO aHaIi3y HU3KHA HOTO TIOJI0KEHB,
0 CTOCYIOTKLCSI OKPEMUX 11 BHIIIB, MOKHA 3pOOUTH BHCHOBOK IIPO T€, III0
TT1JT MHONCUHHICTNIO 310YUHIG CJIIO PO3YMIMU GYUHEHHSL OOHIEI0 0CODOI0 0CO-
oucmo uu y cnigyuacmi 080x abo Oinbule CAMOCMIUHUX 3AKIHUEHUX YU He-
3aKiHYeHux 3104uHig. |HaKIIe KaKyun, MHOYKHHHICTh 3JI0YMHIB Ma€ MICIIe
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Tam, Jie B OisHHI (200 MiSHHIX) OJHI€] 0COOM MICTATHCS JBa UM OLIbIIe
OKPEMHUX, CAMOCTIHHUX CKJIaad 37I0YMHIB. TaKMM YMHOM, MHOKUHHICTb
37I0YMHIB — 1€ «30ir 37I04MHIB» Y ofiHiel 0coOHM, Ha BIIMiHY BiJ criBy4ac-
Ti y 37104MHI, KO Ma€ Micle «30ir 0ci0» y BUMHEHH] OTHOTO 3JI0YHHY.

O3HaKU MHOICUHHOCI:

1) 6ci 3n04unU, WO CMAHOBNAMb MHONCUHHICID, BYUHAIOMBCA MIEIO
camoio ocobor. IIpn 1boMy Taka 0coba MOXKe BUMHSATH iX sIK OJHOOCOOOBO
(TIOBHICTIO BUKOHATH 3JI0YMH CBOIMH JisIMH), TaK 1y CHIiBy4YacTi 3 iHIIUMH
ocobamu. B ocraHHbOMY BHUMAAKy HE Ma€ 3HAYCHHS BH]| CIIiBYYaCHHUIIBKOT
podi, sIKy oco0a BUKOHaJIa IPY BYMHEHH1 KOHKPETHOTO 310uuHy. Hampu-
KJ1aJ, MHO)KUHHICTB 3JI0YMHIB MaTHUME Miclle B TOMY pa3i, KOJIM Ta caMa
ocoba crioyarky Oyia BAKOHABLIEM OJHOTO 3JI0YMHY, TOTIM — MiA0yproBa-
YeM JI0 IPYTOro, a Mi3HilIe — LIe i MOCOOHUKOM Y TPeThoMY. Y TOM ke 4ac
MHOKHHHICTb 3T0YMHIB BiICYTHS y MOBEIHLI 0COOH, sIKa y CIiBy4YacTi
3 IHIIOK0 0CO00I0 BUMHMIIA TUTBKM OAMH 3JI0YMH, HaBIiTh 32 YMOBH, LIO 115
1HI1a 0c00a JI0 YM MICJI [IbOI0 CAMOCTIMHO BYMHSIIA 1HIII 3JI04MHUA. MHO-
JKUHHICTH 3JI0YMHIB BiJICYyTHS TaKOX TOJi, KOJIH JIBi 0COOM CaMOCTIiHO,
HE3aJIe)KHO OJIHA BiJl OHOI, BUNHWIIN JIBa OKPEMHUX 3JI0YMHH, HABITH SKIIO
MPOBAKEHHSI 10 IUX 3I0YMHAX 00’ €THAHE B OHY KPHUMiHAIbHY CIpaBY.

3a3HaueHa O3HaKa CBITYMTh PO 1HMBITyaIbHUM XapaKTep MHOKUHHOCTI
3JI0YMHIB: ii HASBHICTh 200 BiJICYTHICTh MOXXHA BCTAHOBUTH TUIBKH I0JI0
KO)KHOT KOHKpEeTHOT 0codu. HaBiTh SKII0 /1Bi uK Oijiblie 0coOu y criBydacTi
BUMHSIOTH JICKUIbKA 3JI0YHMHIB (HAPUKIIAJ, YWICHH OPraHi30BaHOl IPYIH BUH-
HSIIOTh KPaJiKKH, rpabeski, BOMBCTBA, 3TBANTYBaHH Ta iH.), HASBHICTH 200
Bi/ICYTHICTh MHO’)KMHHOCTI 3JI0YHHIB, Ti BHJ] Ta KpUMiHAJIBHO-TIPABOBI HACIIAKA
BCT@HOBJIIOIOTHCS] CTOCOBHO KOJKHOTO YJIeHa TaKol TPyITH OKPEMO;

2) MHOJICUHHICIb CIMAHO8UMb 068a ADO OLblle OOUHUYHUX 3TOYUHIE.
[Ipu BUnHEHHI OJHI€I0 0C00010 200 TPyMOI0 0Ci0 TITBKU OHOTO OAMHUY-
HOTO 3JI0YMHY MHOKUHHICTB 3JI0YMHIB Y OyIb-IKOMY pasi BiacyTHs. [lpu
LUBOMY OJMHUYHI 3I04MHH, 10 BXOJSTD 10 MHOKHHHOCTI, MOXKYTh OyTH BCi
SIK 3aKIHYCHUMH, TaK 1 He3aKIHYCHUMH, a TaK CaMO YaCTHHA 3 HUX MOXKYTb
OyTH 3aKiHYCHUMHU, a YaCTHHA — He3aKiHueHHMHU. Hampuknaa, MHOXHH-
HICTb 3JI0YMHIB Ma€ MicIle Y BUIIaJIKaX, KOJIM OJlHa 0c00a BUMHUIIA 3aKiHYe-
HUH Tpadik 1 3aKiHUCHE MaxpaicTBO 3 piHAHCOBHUMH pecypcamu; TOTyBaH-
HS 10 YMHCHOTO BOMBCTBA 1 3aMax Ha 3TBaJITyBaHHS; 3aKiHUCHY KpaliKKy
HapKOTHYHMX 3ac00iB 1 3amMax Ha iX He3akOHHUH 30yT Tommo. PasoM 3 Tum
MHOKMHHICTB 3JIOYMHIB BiJICYyTHSI B TOMY BUIAJIKY, SIKILIO 0CO0a MOCiJ0B-
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HO BHKOHYE Pi3Hi CTajii TOro caMoro yMUCHOTO 3J0YWHHOTO AisHHS (Ha-
MPUKIIAJl, BYMHSE TOTYBAHHS JI0 BOUBCTBA, SIKE MOTIM NIEPEPOCTaE y 3aMax
Ha BOMBCTBO). [lokmanHimie mpo MOHATTS Ta BUAU ONWHUYHUX 3JI0YUHIB
WIEeThes B § 2 IIbOTO PO3JLITY.

Buou muosrcunnocmi. 3anexHo Bl BUAIB OJMHUYHHUX 3JI0YMHIB, IO
CKJIaJJal0Th MHOXKMHHICTB, T XapaKkTepy 1X MO€IHAHHS YMHHE 3aKOHOIaB-
CTBO IPO KpUMiHAJIBHY BiANOBIAANBHICTh PO3PI3HIE TPU BUIH MHOKHH-
HOCTI:

a) MOBTOPHICTh 31m10unHiB (cT. 32 KK);

0) cykymHicTb 310umnHiB (cT. 33 KK);

B) peunaus 310uuHiB (cT. 34 KK).

HesBakaroun came Ha TaKUi MOPSIIOK 3aKPIIUICHHS BUIiB MHOKUHHOC-
Ti B 3aKOHI, Y LbOMY MiAPyYHUKY BOHU aHATi3yBaTUMYThCS B 1HIIIH MMO-
CITIIOBHOCTI: CIIEPITY — CYKYITHICTh 3JI0UMHIB, IMICIIsI He1 — TOBTOPHICTH
3IIOYMHIB 1, HAPEIITi, — PEIUANB 3709MHIB. Taka 3MiHa YeprOBOCTI 3yMOB-
JIeHa METOAMYHUMHU MOoTpedaMu: Kpalie po3yMiHHS IIOBTOPHOCTI 3JI0YHHIB
MOKJIMBE Ha 0a3i MONepeHbOTO 3’CYBaHHS MOHSATTS Ta BIACTUBOCTEH
CYKYITHOCTI 3JIOYHHIB.

3nauennn muoxcunnocmi. Xapakrepuzyrodn 3Ha9YeHHS MHO)KUHHOCTI
37I0YMHIB, TpeOa po3pPi3HATH MHOKHHHICTB 3JI0YMHIB 5K (akT 00’ €EKTUBHOI
JiHCHOCTI (TOOTO BJIaCHE BYMHECHHSI OJTHIEI0 0COOOI0 TBOX UM OiJIbIIIE OTH-
HUYHUX 3JI0YMHIB) i MHOYKUHHICTD 3JI0YHMHIB SIK IHCTUTYT KPUMiHAJILHOTO
npasa.

MHOXHWHHICTB 3J7I04MHIB K ()aKT 00’ €KTUBHOI JIHCHOCTI Ma€ COIliab-
HO HEraTWBHE 3HAUYCHHS, SIKE, 30KpeMa, POSBISIETHCS y TAKOMY:

1) BUMHEHHST 0CO0O00 TBOX UM OUIBINE 3JI0YHHIB, SIK IPABUIIO, CBIIYUTH
PO CTIMKICTh aHTUCOIIATPHUX HACTAHOB 0COOH, siKa 1X BUMHUIIA, 11 «KPH-
MiHaJIbHY CIIeIiai3aIioy TOIIO;

2) HasBHICTH y AiSIHHI OJIHI€T 0COOM MHOXMHHOCTI 3JI04MHIB, 0COOIMBO
B THUX BHUIIaJKaX, KOJH 32 OJEH 3 HUX BOHA LIe He Oyna miagaHa KpuMi-
HaJbHIN BIAMOBIAANBHOCTI, MOXKE PO3LIHIOBATHCS OKPEMHUMH YJICHAMHU
CYCIIbCTBA SIK CBITYEHHS 0€3KAPHOCTI 3JI0YMHIIIB 1 THM CAMHUM CTHMYJTIO-
BaTUMe 1X caMUX 0 BUMHEHHS 3JI0YHHIB,;

3) BUMHEHHSI OIHIEI0 0CO00I0 IEKIIBKOX 3/I0YHHIB, 0COOIHBO MPOTITOM
BiJIHOCHO TPHBAJIOTO MPOMIKKY Yacy, MOXe CBIIYHUTH 1 PO HE3aJOBUIHHY
4yn Hee(peKTUBHY poOOTYy MPaBOOXOPOHHUX OpraHiB Jep:KaBU Ta BCiel cuc-
TEMH 3a100iraHHsI 3JI0YMHHOCTI, IPH SIKiH HE BAANOCS BYACHO BUKPUTHU TaKy
0C00y Ta 3armo0irTH BAMHEHHIO HEHO HOBUX 3JIOYMHIB.
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MHOXWHHICTB 3JI0YMHIB SIK IHCTUTYT KPUMiHAIBHOTO IIpaBa Ma€e COLli-
QJIbHO TIO3UTHBHE 3HAYCHHSI, SIKE, 30KpEMa, MIPOSIBISIETHCS Y TOMY, LII0 HOP-
MU I[bOTO IHCTHUTYTY BiAMOBiAHO A0 cT. 35 KK «BpaxoByOThCS IPH KBaTi-
¢ikauii 3704MHIB Ta MPU3HAYCHH] OKApaHHS, TP BUPILICHH] TUTaHHS
I[0/10 MOYKJIMBOCTI 3BUIbHEHHS BiJl KpUMIHAJIbHOT BiJIIIOBIIaIbHOCTI Ta I10-
KapaHHS y BUTIaKax, nependadeHnx num Kogekcom». OTrxe, HOpMH 1HCTH-
TYyTy MHO)KHUHHOCTI:

1) € mpaBoBoiO 0a3010 st 6OPOTHOU 3 BUTIAAKAMH BUMHEHHS OHIEIO
# Ti€X0 caMOIO 0CO000 JEKIILKOX 3710YHHIB;

2) naloTh 3MOTY BiIMEKYBAaTH MHOKHHHICTb 3JI0YMHIB BiJl OKPEMHX
PI3HOBHJIIB OJIMHIYHKX 3JIOYMHIB 1 THM CaMHM IMPAaBUIIBHO KBaTi(iKyBaTH
T1 3JI0YMHH, SKI CKJIaJal0Th MHOKHMHHICTB;

3) BU3HAYaIOTh KPUMIHAJIBHO-TIPABOBI HACTIAKK HAsIBHOCTI MHOKHH-
HOCTI 3JI0YMHIB y JIisIX 0co0H, a caMe — 0COOJIMBOCTI KPUMIHATBHOT BiJI-
MTOBiTATFHOCTI Ta TIOKAPaHHS TaKUX OCi0.

§ 2. [ToHATTHA Ta BUAM OAMHUYHOTO 3JI0YUHY

Sk yKe 3a3HauaNocs, OMUHUYHHUHN 3JI04MH € CTPYKTYPHHUM €IeMEHTOM
KOKHOTO BUly MHOXXHHHOCTI 3JI04MHiB. YNHHE 3aKOHOABCTBO PO KPUMi-
HaJIbHY BiINOBIAaIbHICTh HE MICTUTH TEPMiHa «OIUHUYHUHN 37I0YUHY 1 TUM
caMHMM HE BU3HA4a€ HOro MOHATTS. Y 3B’S3KY 3 [IUM IOHSTTS OUHHYHOTO
3JI0YHMHY Mae€ JIMIIE JOKTPUHAJIbHE (HayKOBE) BU3HAYCHHS.

OIMHUYHKUM 37I0YMHOM MPUAHATO BBAXKATH JISIHHS, K€ MICTUTH O3HA-
KM TUIBKH oJiHOTO (€auHOTO0) nepeadadenoro KK camocriitHoro ckiany
31m0unHy. Y KOXHIi ctarTi (a00 gactuHi crarti) OcodnuBoi yactuan KK
OIMCYIOThCS O3HAKH OKPEMHMX OAMHUYHUX 3aKiHUEHMX 37104uHIB. Hanpu-
KJIaJ, ONMHUYHUMH 3JI04MHaMH €: fnepxkasHa 3pana (ct. 111 KK) 1 qusepcis
(ct. 113 KK); ymucue BOuBcTBO 6€3 00TsDKyr0unx obctaBuH (4. 1 cT. 115
KK), ymucne BOMBCTBO 3 0CO0IMBOIO sk0pcToKicTio (T1. 4 4. 2 ct. 115 KK)
1 yMHUCHE BOMBCTBO TIPH TICPEBUIIICHHI MEX He0OXijHo1 o0oponH (cT. 118
KK); kpamixkka (ct. 185 KK), rpadix (ct. 186 KK), po36iii (ct. 187 KK)
To10. KokeH OMHUYHMIN 3JI0YMH MiJUISTae CAMOCTIHHINM KBaTi(ikaIii 3a
Tieto crarrero (yactuHoro ctarti) Ocodnuoi uactunu KK, sika ioro nepes-
Oadae. Pa3oM 3 THM OTMHUYHNT 37109MH MOXKe OyTH 1 HE3aKiHISHHUM, a TAKOXK
BYMHEHHM HE TiJIbKHM OAHOOCO000BO, a i y cmiByuacTi. | B mpomy pasi BiH
nijyisiraTiMe KBastiQikaliii 3a BianoBigHow0 crarrero Oco0nBol YaCTUHU
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KK 3 mocunanusm Ha 4. 1 ct. 14 KK (sikio mae miciie roTyBaHHs 70 3J10-
4yuHy), 4. 2 9u 4. 3 cT. 15 KK (Ko mae miciie 3amMax Ha 37104HMH) a00 BijI-
noBiHy gacTuHy cT. 27 KK (sK110 #iaeTbes mpo CriBydacTh y 37I09HHI).

Buou oounuunux 3nouunie. OMUHAYHI 3TI0YMHU TPUHHATO MOIIIATH
Ha BHJIU 3aJISKHO BiJl XapaKTepy ONMMCAaHHS B 3aKOH1 X 00’ €EKTHBHOI CTOPO-
HHU 1, SIK HACIIZIOK, OCOONMBOCTEH Cy0’ €KTHBHOT CTOPOHH TAaKHX 3JIOYHHIB.
30Kkpema, 32 Ha3BaHUM KPUTEPIEM BUIISIOTHCS B TPYITH OMUHHYHUX 3J10-
YUHIB:

1) npocmi oounuunmi 3104uHU, TOOTO TaKi 3TOYNHU, AKI XapaKTEePHU3Y-
FOThCS BIZTHOCHOKO HECKJI IHICTIO 3aKOHO/IaBUOT0 BU3HAUCHHS 1X 00’ €KTHBHOI
Ta cy0’€KTUBHOT CTOPIH;

2) ycKk1aOHeHi 00uHUYHI 3104UHU, TOOTO TaKi 3ITOYMHH, SIKi TTOPIBHIHO
3 MPOCTUMH 3JIOYMHAMU YCKJIAJHCHI JOJaTKOBUMHU 00’ €EKTUBHUMH YU
Cy0’€KTHUBHUMH O3HAKaMH, 1110 HAIat0Th IM 30BHIIIHBOT [TOIOHOCTI 3 MHO-
KUHHICTIO 3JI0YMHIB.

I mpocri, 1 ycknagHeHi OMMHAYHI 3JI0YMHHU, OyTy4d BUAAMHU OJUHUYHO-
IO 3JI0YHHY, Y CBOIO Yepry, TAKOXK MAIOTh CBOI PI3HOBUJIU.

Piznosudamu npocmux 0OUHUYHUX 37104YUHIG €:

1) 3nouunu 3 0OHUM OistHHAM, CYCIITLHO HEOS3MEeUH] HACIIIKH SIKOTO
He onwucani B KK, T00T0 Tak 3BaHi 3104rHM 3 GopMaibHUM CKiagoM. 1o
HUX, HAIPUKJIA]I, HaJIe)KaTh: PO3TOJIOMIEHHS TAEMHUIT YCHHOBJICHHS (YI10-
yepinns) (4. 1 ct. 168 KK), naBanns xabapa (4. 2 ct. 369 KK) Ta ixuri mo-
JIOHI 37I0YHHH;

2) 3n04uHU 3 080MA OIAHHAMU, WO NEpeddAYEeH] 3aKOHOM K 0008 S13KOEI.
VY 1ux 37104MHaX KOXKHE 3 JIisiHb, B3ST€ CAMOCTIHHO, Y BIIPHBI Bij 1HIIOTO
(a0 xoua O TLIBKH OJIHE 13 TAKUX MisIHb), CaMe 10 COOI 3JI0YMHHUM HE BU-
3HAETHCS 1 TUTBKY B TIOE€HAHHI BOHU CTAHOBIIATH OMWHUYHUH 31m04rH. Jlo
TaKMX 3JI0YHMHIB HaJICKaTh, HATIPUKIIAJI, 3TBAJITYBaHHs, TOOTO CTaTeBi 3HO-
CHHH 13 3aCTOCYBaHHSIM (PI3MYHOTO HACHIILCTBA, IIOTPO3U HOTO 3aCTOCYBAaH-
Hs 200 3 BUKOPHUCTAHHAM 0€3MOpaHOTO CTaHy moTepminoi ocodn (4. 1
ct. 152 KK), camoBiJIbHE TPUCBOEHHS BIIIHUX TIOBHOBa)KEHb 200 3BaHHS
CI1y>k00BOi 0cOo0H, TTIOETHAHE 13 BUMHEHHSM Oy/[b-SIKHX CYCHUIbHO HeOe3-
reyHux JisHb (cT. 353 KK) Tomo;

3) 3n10uuHU 3 06oMa YU Oinbue OIAHHAMU, WO NepeddadeHi 8 3aKOHI SIK
anemepnamusni. Y aucnosuiisx crareit Ocoonusoi yactunu KK, o me-
peadavyaroTh BiAMOBINANBHICTH 32 TaKi 3JI0YMHU, 3aKOHO/IaBEIlh HA3MBAE
B aJIbTEPHATUBI JICKiIbKA JIiSTHb, KOXHE 3 SIKUX CaMOCTIHHO, a TaKk caMo X
CYKYIIHICTh y Oy/Ib-sIKi¥l KIJIBKOCTI 1 Oy[b-IKOMY MO€IHAHHI CTAHOBJISATH
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OZIMH OMHUYHHI 37104UH. [0 TaKUX 3JI0YMHIB, HAPUKJIA[, HAJI)KaTh: BU-
TOTOBJICHHS, 30€piraHHs, NpUI0aHHs, ICPEBE3CHHS, TIEPECHUIIAHHS, BBE3CH-
HA B YKpaiHy 3 MeTor0 30yTy, a TaKOXK 30yT miipoOiaeHo1 HalliOHAIbHOT
BaIOTH YKpaiHH, IHO3eMHOI BAJIIOTH, ACP/KaBHUX LIHHUX TanepiB uu Oine-
TiB fiepkaBHoi sorepei (4. 1 ct. 199 KK), HesakonHe BUPOOHUIITBO, BUTO-
TOBJICHHS, IpUAOaHHs, 30epiraHHs, IepeBe3eHHsI YU EPECUIIAHHS 3 METOIO
30yTy, a TAKO)K HE3aKOHHHUH 30yT HapKOTHYHUX 3aC00iB, ICUXOTPOITHHUX
pedoBuH abo ix aHasoris (4. 1 ct. 307 KK) Torro;

4) 3n0uunu 3 00HUM OLTHHAM [ 00HUM Hacaiokom. 11 Tak 3BaHi 3J0YHHH
3 MarepiaJIbHUM CKJIAZIOM, B SIKHX OZHOMY OIMCAaHOMY B 3aKOHi JiSTHHIO
KOPECTIOHY€ TUTHKH OJJUH BHU]T HACIAKIB. JI0 TaK¥MX 37104YHMHIB, HATIPUKIIA],
Hanexars: ymucHe (4. 1 ct. 115 KK) Ta HeobepexHe (ct. 119 KK) BOuBCTBa,
kpanixka (ct. 185 KK), rpabix (ct. 186 KK) 1a in.;

5) snouunu 3 0OHUM OIAHHAM MA QeKiNbKOMA HACTIOKAMU, WO nepeo-
baueni 6 3axoHi AK anbmepHamueni. J1o TAKUX 3JI0YMHIB HAJICXKATh Ti 3710-
YHMHU 3 MaTepiaIbHUM CKJIAZIOM, B SIKUX OJIHE JISTHHSI MOYXKE TATTHU 38 COO0I0
JIBa 4M OLIbIIE 3 OMMMCAHUX Y 3aKOHI CYCIUILHO HEOE3MEYHHX HACIIKIB,
KOYKEH 3 SIKUX, IIPOTE, CaM 110 c00i € TOCTaTHIM JIJIsl HASBHOCTI CKJIa Ty 3J10-
4yuHy. [0 TakuX 3704MHIB HaJleXaTh, HATPUKIIAA: YMHCHE TSDKKE TilecHe
YIIKOJDKEHHS, TOOTO YMHCHE TiJIECHE YIIKO/DKCHHS, SIKe CIIPUYUHUIIO BTPa-
Ty Oy/mb-IKOTO Oprany abo Horo QyHKIIiH, IMCUXidHy XBopoOy abo iHImmH
PO3Iaz 310pOB’ s, MOEJHAHUM 31 CTIMKOIO BTPATOIO MPAe3aTHOCTI HE MEHIII
SIK Ha OJTHY TPETUHY, a00 ImepeprBaHHs BariTHOCTI YM HEMONpPaBHE 3HIBe-
yeHHs oomuyus (4. 1 ct. 121 KK), mopymensst mpaBuin 6e3neKu Imija gac
BHUKOHAHHS POOIT 3 MiIBUIIICHOIO HEOE3MEKO0, SKIIO 1€ MOPYIIESHHS CTBO-
pHIIO 3arpo3y 3arudeni JroAel Ui HaCTaHHS 1HIIUX TSDKKUX HACIIIKIB a00
3aItoisI0 KOy 30poB 1o moreprisoro (4. 1 ct. 272 KK) tomo.

Piznosudamu ycknaonenux 0OUHUYHUX 3/104UHIG €:

1) mpusarouuii 3104un — 1€ TAKUH OMUHUYHUHN 371041H, SIKUH, PO3TIO-
YaBIIUCH JI€10 91 O3/TisITHHICTIO 0CO0H, XapaKTepHU3yEThCs Oe3MepepBHIM
BUMHEHHSIM CKJIaJy MEBHOTO 310uuHy. Lleil 3m0unH TpuBae y daci (3Biacu
1 IOXOUTH HOTO HA3Ba) Ha CTaJii 3aKiHYEHOTO 37I04YHHY. [0 TpUBarOIHx
3IIOYMHIB HAJIEXKATh, HAITPUKIIA], BC1 3JIOYMHH, SIKi TIOJISATAIOTh B yXWUJICHHI
BiJI BUMHEHHSI IEBHUX [l Bix crutatu aniMenTiB (cT. 164 KK), Bix cruiaru
KOIITIiB HA yTpUMaHHs Henpane3naTtHux 6arbkiB (ct. 165 KK), Bix mosep-
HEHHs BUPYYKH B iHO3eMHi# BairoTi (cT. 207 KK), Bix crutati mogarkis,
300piB, iHIKX 000B’s13k0BUX TarexiB (cT. 212 KK), Bix mpu3oBy Ha cTpo-
KOBY BilicbkoBy cnyxk0y (cT. 335 KK) um Big npu3oBy 3a MoOimnizaiieio
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(c1. 336 KK) Ta iH.; BCi 37104MHH, SKi HONATAIOTh Y HE3aKOHHOMY 30epiraH-
Hi MEBHUX NPEJMETIB 3JI0YMHY: HE3aKOHHO BUTOTOBIICHHX BUOOpYUX OF0-
JIETEeHiB, OJTaHKIB BiIKPIITHUX ITOCBIYEHB, OIOJIETEHIB IS TOJIOCYBaHHS Ha
pedepenaymi (4. 1 ct. 158 KK), kondinenuiiinoi inpopmauii npo ocoly
(ct. 182 KK), maiiHa, 3aBiJoMO 0JIcp>KaHOTO 3JIOYUHHUM IUISIXOM (CcT. 198
KK), 36poi, 6oiioBux mpunaciB abo BuOyxoBux pedoBuH (cT. 263 KK),
HapKOTHYHHUX 3aCc001B, ICUXOTPOITHUX PEIOBHH a00 iX aHasnoris (crarti 307
ta 309 KK) Tomro.

[TouaTkoM BYMHEHHS TPHBAIOYOTO 3JI0YMHY € MOMEHT BUMHEHHS 0CO00I0
nii (Harpukian, IpUHHATTS Ha 30epiraHHs OAHOTO 3 HA3BaHUX MPEIMETIB)
a00 Oe3MisIbHOCTI (HAIIPUKJIA]], HEBUKOHAHHS 000B’SI3KY CIUIATUTH MOJIATOK,
He3 sIBJICHHS JI0 BIICHKOBOTO KOMicapiaTy Ta iH.), 3 IKOTO TOYMHAETHCS TaK
3BaHUH «3IOYMHHUM cTan» 0cobu. [IpoTsirom nmeBHOro Yacy 1eii craH Tpu-
Bae, 1 B IIbOMY CTaHi 0c00a Oe3rnepepBHO BUNHSE TPUBAIOYHI 3TT0UNH, IKUN
YBECh 4acC 3HAXOAUTHCS HA CTAAll 3aKiHYEHOTO 3JI04MHY. MOMEHTOM 3aKiH-
YEHHS TPUBAIOUOTO 3JI0YMHY € MOMEHT NPUITMHEHHS «3JI0YMHHOTO CTaHy»,
10 BiIOyBaeThes 3 00’ €KTUBHUX a00 Cy0’€KTUBHUX NMpUYHH. TprBatounii
3JI04YMH BBOKAETHCS TAKUM, 1110 IPUITUHUBCS 3 00 €KTUBHUX NIPUUMH, SKIIO
«GIIOYMHHUM CTaH» CKIHYMBCS 1032 BOJICIO 0COOM: HAPHUKIIa[, BOHa Oyna
BUKPHTA 1 3aTpUMaHa MPaBOOXOPOHHUM OpraHamMH 200 BHACIIJIOK MTEBHUX
00’€KTHBHMX OOCTaBUH 3arMHYB TOW MpPEIMET, SKUH 0c00a HE3aKOHHO
30epiraia, Touo. TpuBalOumii 37I04YMH BBa)KAE€THCS TAKHM, L0 PUITHHUABCS
13 cy0’€KTUBHUX MPHUYWH, SIKIIO «3JIOYMHHUAN CTaH» CKIHYHMBCS 32 BOJICIO
oco0wu, sika B HbOMY TtepeOyBasia: Harmpukia, ocoda T00pOBIILHO CIUIaTH-
Jla TIOJJaTOK, a00 3’sIBUJIACS JO MPHU30BHOI KOMicii, a0o mo30ynacs Toro
npeaMeTa, IKUid He3aKOHHO 30epirana, Ta iH.

Yac BuMHEHHS 0COO0I0 TPHUBAIOYOTO 3109MHY (TOOTO TPUBATICTh TIepe-
OyBaHHS ii B «3JI0Y4MHHOMY CTaH1») 1 IPUYMHH HOT0 NPUIIMHEHHSI HE BILIU-
BaIOTh Ha KBaJi(iKaiito 3704nHy. Takuii 37104MH KBaTi(iKyBaTUMEThCS SIK
3aKIHYEHUH 37I04MH HE3aJIeXKHO BiJl TOTO, CKIJIBKY TPUBAJIO HOr0 BUMHEHHS
(mexinapKa AHIB UM JEKiJIbKa POKiB) 1 3 AKUX NPHUYUH (00’ €KTUBHUX UM
Cy0’€KTUBHUX) HOT0 OYyII0 IPUITUHEHO;

2) cxaadnui (1HIIA HOTO Ha3Ba — CKJIQJACHHUI) 3JI0YNH — II¢ TaKUH
OAVHWYHHUH 3710YHH, SIKUH CKIaJa€eThCs 3 IBOX UM OUIbIIE 37IOYMHHUX JiSHb,
KOYKHE 3 SIKHX, SIKII[O PO3IIIS/IATH 1X 130JIbOBAHO, SBJISIFOTH COOO0 CaMOCTIH-
Hi OIMHUYHI 3JT0YHMHH, ajie sKi (BHACIIIOK X OpraHigHOi €THOCTI, THTIOBOC-
Ti, MOIIUPEHOCTI OTHOYACHOTO BYMHEHHS TOIIO) 00’ €AHAH] 3aKOHOJABIIEM
B OKpEMHUH OJJMHUYHUHN 3JI04HH, TIepe10aueHI OTHIEI0 CTATTEI0 (YaCTHHOIO
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crarti) OcobmuBoi uactunau KK. Jlo Takux 3704MHIB HAJIEKATh, HAIPUKJIIA/T;
rpabix, MOETHAHUN 3 HACUJIBCTBOM, SIKE HE € HEOC3ICUHUM JIJIS SKUTTS YU
3m0poB’ s moreprisioro (4. 2 ct. 186 KK), omip npencTaBHUKOBI Bitau, mo-
€JIHAHUH 3 MPUMYIIICHHSIM HOTO JI0 BUKOHAHHS SIBHO HE3aKOHHUX JIiH (4. 3
cT. 342 KK), mopymieHHs 3akoHIB Ta 3BU4AiB BifHU, TIO€AHAHE 3 YMUCHUM
BOMBcTBOM (4. 2 cT. 438 KK), Ta iH.

Ha BigMmiHy BiJl TPOCTUX OJWHUYHUX 3JIOUYHMHIB 3 JBOMA JIiSTHHSIMU
y CKJIATHUX 3JI0YMHAX KOKHE 3 [iSIHb, B3SITE CAMOCTIHHO, 1301b0BAHO Bif
IHIIIOTO, BUBHAETHCS 3TIOYMHOM, KU Iepe0adeHo sik OMMHUIHNHN 3II09NH
iHIIO0 cTaTTelo (a00 1HIIOK YacTUHOIO i€l 3k cTarTi) OcobnMBoOi yacTHHH
KK. [Ipote B moeaHaHHI I1i 1Ba TisTHHS CTBOPIOIOTH KUTHKICHO 1 SIKICHO 1HIITY
CyCHuTbHY HeOe3MeuHICTh, 0 1 JTa€ 3aKOHOAABIICBI ITiICTaBH TIEPe0aINTH
BIAITOBIAAIBHICTD 3a IX CIIJIbHE BUMHEHHS K 3a CAMOCTIMHUN OTUHUYHUI
3JI0YHH.

CkItaiHAiA 3JI09MH € 3aKiHIEHUM 3 MOMEHTY, KOJIH 0CO00I0 BUKOHAHO
o0uaBa IISTHHS, IO BKIIOYAIOTHCS 40 HHOro. HasgBHICTH TIIBKM OZHOIO
3 JIiSTHB 32 BIZICYTHOCTI 1HIIIOTO BUKJIIOYAE KPUMIHAIBHY BiIITOBITATBHICTH
3a CKJIAJHMH 3JI0YMH, 1 0co0a MOXKe MiJIAraTy BiANOBigadbHOCTI abo 3a
tiero crarrero KK, sika nependadae BimoBiabHICTh 32 BAMHEHE HEHO OJTHE
JISIHHS SIK 32 CAaMOCTIHHMI OJUHUYHUN 3JI0YMH, a00 3a 3aMax Ha BUMHEHHS
CKJIQJTHOTO 3JI0YHHY;

3) snouun 3 noxionumu Hacaiokamu (1HII HOTO HAa3BU: 3JIOYUH 3 BiJl-
JTAJICHUMHE HACJIiAKaMH, 3JI0YHH, 10 KBATI(IKyETHCS 3a HACTIAKAMHU ) — I1e
TaKU{ OIMHUYHUHN 3JI0YHH, SKHH 3 00’ €KTUBHOI CTOPOHH CTAaHOBUTH OJIHE
JISIHHS, 1[0 TSATHE 32 COOO0I0 JBa HACIIAKH, K1 HACTAIOTh MOCI1IOBHO OQUH
3a OIHUM, 1 IPY LbOMY TIEpIINH 3 HACTIIKIB cipuunHsie npyruii. Kpim Toro,
TaKi 3JI0YMHH, K PABUIIO, MAIOTh 3MiMIaHy ()OPMY BUHH: MO0 HACIIIKIB,
SIKi HaCTAIOTh B Yaci paHille (BOHU JiCTalM Ha3BY «HACJHIJKIB MEPIIOTO
MIOPSIKY»), 0c00a Ma€e yMHUCe, a 00 TUX HACIHIKIB, IKi HACTAIOTH Ii3-
Hime («HACTIAKU JIPYTOTO TOPSAIKY»), — HeoOepexkHicTh. Jlo 3104nHiB
3 TIOX1IHUMH HACJIJIKAMU HAJIS)KHUTh, HAITPHUKIIA]], YMUCHE TSKKE TLICCHE
YIIKOJKEHHS, sIKE CIIPHYUHIIIO cMepTh rotepriioro (4. 2 ct. 121 KK). Ipu
BYMHEHHI ITHOTO 3JI0YMHY 0c00a Ma€ YMHUCEIT Ha 3aIO/IISTHHS CBOIM JTisTHHSIM
MOTEPIIOMY TSXKKOTO TIJIECHOTO YIIKOJKEHHS (HACTIKUA MEePIIOro To-
PAAKY), SIKE 3PEIITOI0 TPU3BOAUTE /10 HOTO cMepTi (HACIIIKH APYTOTo IMo-
PAAKY), 1O AKOT BHHHUN CTaBUTHCS HEOOEPEKHO.

OCOOIHBICTIO 3JIOYMHIB 3 MOXIIHUMH HACIIAKAMH € T€, 110 HACIIIKH
JIPYTOro MOPsIKY HACTAIOTh Y HUX HE 0e3110CEePEeIHbO B PE3YJIbTaTi BUNHECH-
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HSl CAMOTO JisIHHSA, a B Pe3y/bTaTi PO3BUTKY HACIIJIKIB MEPLIOTO MOPSAKY.
3aKkiHYeHUM JaHUi BUJI OJJMHUYHOTO 3JI0YMHY BU3HAETHCS 3 MOMEHTY Ha-
CTaHHS HACHIJKIB APYrOro MOPSIKY;

4) npooosoicyeéanuil 3104uH — 1€ TAKUHA OAMHUYHUH 3JI04MH, SKUH CKJla-
JTAETLCS 3 IBOX 200 OlNIbIIe TOTOKHUX JisIHb, 00’ €MHAHNX €IUHUM 3JI0YNHHIM
HamipoM (4. 2 c1. 32 KK). [IponosxyBaHuii 37109UH TPaIUIIITHO HATEKHUTh
JI0 YCKJIaTHEHUX OJMHUYHHX 3JI0YMHIB, TPOTE KPUTEPiil TAKOTO BiTHECCHHS
BIIPI3HSIETHCS BiJ] TOTO, 3a SIKUM BUAUICHI TPUBAIOYi, CKIAIHI 3JT0YMHH Ta
3JI0YMHH 3 MOXIAHUMHM HaciaKaMu. SIKIIo Ha3BaHi TPU BUAM YCKIIaJHEHUX
OAMHUYHHUX 3JI0YMHIB AIHCHO MaOTh OCOOIMBOCTI B 3aKOHOOABUOMY ONUCAH-
i 1X 00’ €KTHBHOI CTOPOHH, TO IPOIOBKYBAHHUI 3JI0YMH TAKKX 0COOIUBOCTEH
HE Mae€, a Ma€ 0COOIMBOCTI Y (hakmuuHoMy UKOHAHHI 0COO0I0 HOTO
00’exTBHOI cTOpoHU. Came TOMY SIK TPOJOBKYBAaHUN MOXKe OyTH BUMHEHA
3HAYHA KUTBKICTH 3JIOUMHIB, SIKi HAJISKATh IO MTPOCTHUX OMUHIUYHUX, a TAKOK
JIesIKi 3 IHIIMX BUIIB YCKIIATHEHNX OJMHUYHNX 3JI0YHHIB.

Hanpuxiaa, npogoBKyBaHUMH 3TTOYMHAME € KpaJiKKa IeBHOT pedi 1o
YacTUHAX, 30KpeMa: 310paHHs TBOPIB — 10 OKPEMHX TOMAaX, BEJIOCHIIEIa —
10 OKPEeMHUX JETaIsIX, 3epHa — MIIIKaMH{ TOIIO. SIK TPOJOBKYBaHUI 31109MH
MOXYTb OyTH BUMHEH1 OKpEMi BHIM TPUBAIOUMX 3JIOYMHIB, 30KpeMa: YXH-
JICHHSI YIIPOJIOBXK POKY BiJI CIIJIATH MEBHOTO MIOMICSIYHOTO MOJATKY, TPH-
WHATTS Ha 30epiraHHs 3a JIeKiIbKa pa3iB OJHi€] MapTii HAPKOTHYHHUX 3aC00iB
Tomo. TakuMm YUHOM, IPY BYMHEHH] MPOJOBKYBAHOTO 3JI0YMHY 0c00a Hi-
O6uTO po3bmBac omHe rependadeHe B 3aKOHI 3JIOYMHHE ISTHHS HA EeKITbKa
TOTOXHHUX JisTHB 1 BAWHSE 1X U peaizallii €IMHOTO 3JI0YNHHOTO HaMipy.
OTxe, 000B’I3KOBUMH O3HAKaMH MPOJOBKYBAHOTO 3JI0UMHY € TaKi:

a) 8iH CK1A0AEMBCA 13 0eKiIbKOX (080X Yl Oinbute) OisgHb, PO3IPEAHUX
Midic cob0I0 nesHUMU npomixckamu yacy. Y 1bOMy TOJSra€e OAaHa i3 Bil-
MiHHOCTEH MPOJOBKYBAHOTO 3TI0YUHY BiJl TPUBAIOYOTO: SKIIO TPHUBAIOYNI
3JIOYHMH BUMHSAETHCSA O0€3MEPEPBHO («3JTOYMHHUIN CTaH» 0Cc00M), TO TIPOI0-
BXKYBaHUH 3JI0YHH € IEPEPUBUACTHM — Y TIPOMIXKKAX MIXK JIITHHAMH 0c00a
HE BYMHSIE LHOTO 3JI0YHMHY;

0) yci 6uuneni 0coboro Oisinns € wpuduuno momosichumu. lle o3Havae,
110 KOKHE 3 HUX, B3ST€ CaMOCTIHHO, MigNagae miji 03HaKu OJHOTO W TOTO
camoro nependoadeHoro KK onunamnynoro 3nounny. [Ipu npomy 30BHIIHIH,
(bakTHYHUI BHpa3 TaKWX JisTHb HE 000B’SI3KOBO Ma€ OyTH TOTOXHHM. Ha-
MIPHUKIIA]], 0c00a, sika BYMHSE TIPOIOBKYBAHY KPaiKKy 310paHHS TBOPIB i3
010/110TEeKH, KO)KHUM OKPEMHUM TOMOM MOXKE 3aBOJIOJITH ITO-Pi3HOMY: OJTUH
BHHECTH, CXOBABIIIM HOTO /I OSITOM, JIPYTHii — CXOBABIIH B CYMIIi, Tpe-
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Til — BUKUHYTH Yy BiKHO 1 miaiOparu Ha Bynuui Tomo. GakTuaHo 1i ai-
SIHHS € PI3HUMH, TPOTE FOPUINIHO — TOTOXKHUMHU: KOKHE 3 HUX M€ 03Ha-
KM TOTO CaMOT0 3JI0YMHY — KPaaiKKH;

B) yci QistHHs maromb Oymu 00 '€OHani €OuHUM 3104uHHuM ymuciom. e
03Hauae, 10 IIe Tepe]] BANHEHHSIM TIEPILOTro 3 HU3KH TOTOXHHUX JIisIHb 0CO-
HE OJHE TaKe AisHHS, a JIeKIJIbKa, 1 KOYKHE 3 HUX CIPSIMOBYE Ha peatizalito
LbOT0 HaMipy. 30KpeMa, y HaBeJICHOMY MPUKIIAl 0c00a I1e 0 BUMHECHHS
TIEPIIIOTO 3 AiSTHb Ma€ HaMip BUKPACTH TIOBHE 310paHHS TBOPIB 1 YCBIIOMITIOE,
1o iif Tpebda BUMHUTH HU3KY JAisiHb, CIIPSIMOBAaHUX Ha pealizalilo IbOro
Hamipy. [Ipu 11bOMYy ci1ii MaTH Ha yBa3i, 10 YMUCET 0COOU MPH BYMHEHHI
IIPOJIOBKYBAHOTO 3JI0YMHY MOKe OyTH SIK KOHKPETH30BaHUM (HaIllpUKJIaL,
BUKPACTH 310paHHs TBOPiB KOHKPETHOTO MMCbMEHHUKA 3 BiZIOMOIO KiJIbKic-
TIO TOMIB), TaK 1 HCKOHKPETU30BaHUM (HAIIPUKIIA]], BUKpaIaTH 3 0101i0TeKn
BCI IiKaBi KHIKKH, SIKi TPAIUIATHCS).

[ToyaTkoM BUMHEHHS MPOAOBKYBAHOTO 3JI0YMHY € MOMEHT BUMHEHHS
MEPIIOTO 3 HU3KH TOTOXKHHX JisTHb. MOMEHT 3aKiHUCHHS IPOJIOBKYBaHOTO
3JI0YHHY 3aJI€KHTh Bijl TOTO, 3 SIKUM YMHUCJIOM BiH BUMHSBCSI — KOHKPETH-
30BaHUM Y HEKOHKPETU30BaHUM. SIKIIIO TPOAOBKYBaHUM 3TI0UYMH BUMHSIB-
Csl 3 KOHKPETHU30BAaHUM YMHCIIOM, TO MOMEHTOM HOTO 3aKiHYCHHS CIij
BBa)KaTH BUMHEHHS 0COOO00 OCTaHHBOTO 13 3aIUIAHOBAHUX HEIO J1isHb. SIKII0
X ASUIBHICTH Takoi ocoOu Oyna mpunuHeHa 1mo3a il BoJero A0 BYMHEHHS
OCTAaHHBOTO 13 3aIlJIAHOBAHUX JisIHb, HE3aJCKHO BiJl TOr0, HACKIJIBKU (haK-
TUYHO AOCSITHYTHUH HEIO PE3yNbTaT BiAPI3HAETHCS BiJ 3alUIaHOBAHOTO,
CKOEHE cITij1 KBami(ikyBaTH SK 3aMax Ha BUNHECHHS 3JI0YMHY 13 3aIUIaHOBA-
HUM 0CO0010 pe3yabTaToM. AJe SKIIO MPOIOBKYBAHUN 3JI0YMH BUNHSABCS
3 HEBU3HAYCHUM YMHCEJIOM, HOTO CJIiJl BBaXKaTH 3aKIHYEHUM 3 MOMEHTY
BYMHEHHS 0COO0I0 OCTAaHHBOTO 3 JisHb, HE3AJIEKHO BiJl TOTO, cama BOHA
MPUITMHUIIA TIOAAJIBIIE BUMHCHHS 3JI0YMHY M 11 IsUIbHOCTI OyJ10 MOKJIaze-
HO kpaii. Hampukian, skio oco6a Mae Hamip MOCTIiHO 30aradyBarucs 3a
PaxyHOK TOT0, 1[0 BOHA MIOMicsLs a00 IOTHXKHS BHKpaaaja 3 Kacu Mif-
MPUEMCTBA Pi3HI CyMHU TPOLICH, 11 JAISIHHS CJIiJ] BBOXKATH 3aKIHYCHOIO Kpa-
TIKKOIO Ti€T CyMH, SIKy BOHA BCTHIJIA BUKPACTH HA MOMEHT JI0OpPOBUTEHOTO
MPUITUHEHHS 200 BUKPUTTS AAHOTO 3JI0YHHY.

3nauennn 00UHUYNHO20 3104 UHY TIPOSIBIISIETHCS B TAKOMY:

1) Ut KOHCTPYIOBAaHHS OKPEMHX BUIB MHO)KHHHOCTI, OCKLUTBKH CTPYK-
TYPHUMH eJIeMEHTaMHU KO)KHOTO BUIY MHOKHHHOCTI 3JI04MHIB (TIOBTOPHOC-
Ti, CyKYITHOCTI Ta PEIMIUBY 3JI0YHHIB) € TUILKU OMHUYHI 3JI0YHHU;
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2) niis BIAMEKYBaHHS BiJl MHOXKUHHOCTI 3J10unHiB. Lle mosicHIoeThCs
THM, 110 OKPEMi BUJIM YCKJIATHCHUX OAMHUYHMX 3JI0YMHIB MalOTh CIUIbHI
PHCH 3 OKPEMUMH BHJIAMUA MHOYKUHHOCTI 37TI04KMHIB. TOMY pO3yMiHHSI O3HAK
OJIMHUYHUX 3JI0YHHIB JIa€ 3MOTY BIJIMEXKYBaTH iX Bijl ICBHUX BHJIIB MHO-
JKUHHOCTI 3JI0YMHIB;

3) mutst KBasiQikarii Ta mpu3HaYeHHS IIOKAPAaHHS, OCKIITBKH KOXKEH OJIH-
HUYHUHN 3JI0YMH MiAJsrae caMocTiiHild kBamidikanii (KpiM OKpeMHX BH-
Ma/IKiB IIOBTOPHOCTI TOTOXKHHX 3JIOYMHIB, MPO 10 UTUMEThCSI HUXKYE) 1 32
KOKEH OJIMHUYHUN 37I0YWH MMPU3HAYAETHCS CAMOCTIHHE MOKAPaHHSI.

§ 3. CykynHicTh 37104MHIB

Honammsa cykynnocmi 3nouunie vaseneno B 4. 1 ct. 33 KK, Biamosin-
HO JIO SIKOi CYKYNHICIIO 3M0YUHIE GUBHAEMbCS GUUHEHHST 0C0D0I0 080X A0
OinbuLe 3104UHIB, NePeddAUeHUX PIZHUMU CIAMMAMU A00 PIZHUMU 4ACMU-
namu oonici cmammi Ocobausoi wacmunu KK, 3a orcooen 3 skux i ne 06yi1o
sacyoaceno. Tlpu ybomy ne 8paxo8yomuvcs 3104UKU, 34 KL 0COOY 010
3BIILHEHO 8I0 KPUMIHATbHOL 6i0N0GIOAILHOCII 3a NIOCMABAMU, 6CIAHOG-
nenumu 3axonom. lle — nerajpbHe BU3HAUYCHHSI TIOHSTTSI CYKYITHOCTI 3710~
YUHIB, 3 IKOI0 BUILUIMBAIOTH 11 O3HAKH.

O3naKu cyKynHocmi 37104UHiG:

1) 6uunenms ocoboro 080x yu Oinbue CamMoOCMItIHUX OOUHUYHUX 3TOYUHIG.
Le € crminpHa 03HAKA BCiX BUAIB MHO)KHHHOCTI 3JIOYMHIB, IPUIOMY ITPOSB
JIAHOT O3HAKH JJIsl CYKYITHOCTI 3JI0YMHIB MOJKE ITOJISATaTH Y HAHPi3HOMAHIT-
HIIIOMY TIO€IHAHHI 3JI0YMHIB: BOHH MOKYTh OyTH IPOCTHUMH YH YCKIIaJHE-
HUMH, YMUCHUMH YU HEOOCPEKHUMH, 3aKIHUCHUMH YH HE3aKIHYCHUMH,
BYMHEHUMU 0COOUCTO 4M y cmiBydacTi. OJJHaK HE MOXKYTh yPaXxOByBaTUCS
B CyKYIHOCTI Ti 3JI04MHH, 32 sIKi 0cO0y Bke OYyJI0 3BUIBHEHO Bijl KpUMIHAIb-
HO{ Bi/IMTOBIIaTBHOCTI 3 Oy/Ib-IKHX TIepeI0adeHNX 3aKOHOM ITiICTaB, HAIIPH-
KJIaJy 3B 513Ky 3 IIHOBUM KasiTTSM, CILTABOM CTPOKIB JaBHOCTI, aMHICTI€I0
TOIIO;

2) 3a 3a2anbHUM NPAGUIOM, YI 3NOYUHU NePeddaAUaiombCsl PIZHUMU
cmammsamu KK, iHaKIIIe KaXKy4l — KOXKEH 3 HUX Mepe0adaeThCsi OKPEMOIO
CTAaTTEIO 3aKOHY MPO KPUMIHAJIbHY BIMOBIIAJILHICTD, BIIMIHHOIO BiJl Ti€i,
sIKa Tiepei0adae iHII 3JI09UHH, IO BXOAATH JI0 CYKYITHOCTI. SIK BUHSATOK i3
LBOT0 TIPaBUJja CYKYIHICTh MOXKYTh CTAHOBHUTH 3JIOYHHHU, NIepeadadeHi
pi3HUMH YacTHHaMU Tiel camoi crarti Ocobnuoi yactunu KK, 3a ymoBw,
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IO 11i YaCTUHH BCTAHOBIIIOIOTH BiJIIIOBIIaIbHICTh HE 32 KBaJTi(hiKOBaHI BUIN
OJTHOTO U TOTO camMoro JisiHHS (SIK 1e 3a3Budail € B ynHHOMYy KK), a 3a
SIKICHO Pi3Hi AissHHA. Hanmpukinan, CyKymHICTh 37I0YMHIB Ma€ MicCII€ B TTO-
BEJIiHI[I 0CO0U, SIKa CIIOYATKy HE3aKOHHO BUTOTOBUJIA BUOOpUHiA OrOJIe-
teHb (4. 1 ct. 158 KK), moTim He3akoHHO mepenana iforo iHmiil ocobi
(4. 4 ct. 158 KK), a 3rooM 111e i 3HUIINIIA CKPHHBKY 3 OFONIETeHAMH (4. 5
ct. 158 KK);

3) yci 3n0uunU, KL 6X0051Mb 00 CYKYNHOCHI, NOGUHHI OYMu GYUHEHI 00
3ACy0dCeHHs 0co0U, KA IX 8UUHAE, NPUHAUMHI 3a 00uH i3 Hux. le o3Havae,
1[0 Ha MOMEHT BUMHEHHS 0CO00I0 OCTAHHBOIO 31 3IOYHHIB, 1[0 BXOASITH 0
CYKYITHOCTi, CTOCOBHO Hel I1iie He OyJIO MOCTaHOBJICHO OOBHHYBaJIbHOI'O
BHPOKY 3a OJICH 13 3II0YMHIB, III0 BXOJATH JIO i€l X CYKymHOCTI. SKII0
K 0co0y OyJI0 3aCYIIXKEHO 32 OJIMH YU JISKiJIbKa 3JI0YHHIB 1 MiCIIsl 3aCy/IKCH-
Hs BOHA 3HOBY BUMHMJIA 3JI0YMH, TaKa MHOKHHHICTD 3JI0YUHIB HE MOXE
BBaKaTHCH iX CyKymHicTI0. Hanpukian, meBHa oco0a BUMHIIIA 3TBAITYBaH-
Hs (4. 1 c. 152 KK) 1 kpagixky (4. 1 ct. 185 KK), Oyna 3acymkeHa 3a HUX
1 B MiCIISIX TI030aBIIEHHS BOJII BUMHMIIA yMHUCHE BOMBCTBO (4. 1 cT. 115 KK).
VY oMy pasi Ma€e MicIie peruaInB 3J09HHIB (AUB. § 5 IIOTO PO3iTY).

Buou cykynnocmi 310uunie. 3a5exxHO BiJl TOTO, OHUM YU JISKUTbKOMA
TISHHSIMHA 0c00a BUYWHSE 3JI0YMHU, 1[0 CTAHOBIATH CYKYIHICTh, OCTaHHS
MOIISETHCS Ha ABA BUIU:

1) ineanbHa CyKyIHICTb 3I0YHHIB;

2) peanbHa CyKyTIHICTh 3J0YHHIB.

IoeansHoro BU3HAETHCS TaKa CYKyIHICTh 3JI0YHHIB, IIPH SKIH BCi 3J10-
YUHM, [0 11 CKJIaal0Th, 0CO0a BUMHSE OJHUM JisTHHAM. [HaKIIEe KaKydH,
imeanpHa CYKYITHICTD 3JIOYMHIB MAa€ MICIe TaM, JIe OJHE ¥ Te caMe isTHHS
MICTHUTH OJHOYACHO CKJIAIH JBOX UM OUIbIIE CAMOCTIHHUX OJUHUYHHUX 3JI0-
YUHIB. 3BiJICH 1 MMOXOUTh HAa3Ba JIAHOTO BHUJY CYKYyITHOCTI 3JIOYHHIB —
i7ieanbHa CyKyITHICTh, OCKUIbKH ()aKTHYHO AISTHHSA BUMHAETHCS OJIHE 1 T1IIb-
KH 11ea;bHO (TOOTO IMOyMKH, YSIBHO), MU PO3WICHOBYEMO HOTO Ha JIEKiTh-
Ka CKJIaJIiB 37104MHIB. Harpukiam, mianantoryn OyTMHOK 3 METOFO BOMBCTBA
MIOTEPIILIIOrO, SIKWH Y HbOMY TiepedyBae, 0c00a OHOYACHO BUMHSE YMHICHE
BOMBCTBO 3 0COOMMBOIO XKOPCTOKICTHO (T1. 4 4. 2 cT. 115 KK) i ymucHe 3Hu-
LICHHS 9y’KOro MaiHa nuisixoM mianany (4. 2 cr. 194 KK). [Ipu npomy cimifg
MaTH Ha yBa3i, 10 MOKJIMBI BUTIAKH, KOJIU OHE I T€ came MisTHHS 0CO0u
MOK€ OJHOYACHO MICTHUTH CKJaJ 3aKIHYEHOIO 1 CKJIaJ He3aKIHYEHOTO 3JI0-
yuHiB. Hanmpukian, Ko nmeBHa ocoda mpuadana micTONEeT 3 METO BH-
KOPHUCTATH HOTO I BYMHEHHS BOMBCTBA, TO B IIbOMY ii JISIHHI MICTHTBCS
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i7leabHa CYKYTHICTh 3aKiHUCHOTO 3JI0YMHY (HEe3aKOHHE MPHI0aHHS BOTHE-
nansHOi 30poi — 4. 1 ¢T. 263 KK) 1 He3akiHIeHOTO0 3/104nHY (TOTYBaHHS 10
yMHCHOTO BOMBCTBa — 4. 1 cT. 14, 4. 1 ct. 115 KK).

Peanvnoro BU3HAETHCS TaKa CYKYIHICTb 3JI0YUHIB, MPH SKiH KOXKEH
3JIOYHMH, 10 1i CKJIajiae, 0c00a BUMHSIE OKPEMUM CaAMOCTIHHUM JISTHHSIM.
[HakIIe KayKy4u, IpH pealtbHil CYKYITHOCTI KiTbKICTh 3JI0YHHIB, 1110 BXOAATH
JI0 Hel, TOPIBHIOE KUIBKOCTI BUMHEHUX 0COOOI0 JIiH ur O€3isSUIbHOCTEIH.
ToMy 11 CyKyIHICTB 1 HA3UBAETHCA PEATLHOIO, IO 11 (pakTHIHO (peaabHO)
CTAHOBIIATH JIBa 4M OinbIne JissHHA ocoOu. Hanmpukiran, ocoba crovarky
HE3aKOHHO 3aBOJIOJIIBAE YYKHM TPaHCIIOPTHUM 3aco0oM (4. 1 ct. 289 KK),
a MOTIM, KEepYIOUH HUAM, TIOPYIIY€ MPaBHia JOPOKHBOTO PYXY, IO CIIPUYH-
HWJIO TIOTEPIIOMY CepeIHbOI TSHKKOCTI TijecH] ymkomkeHHs (4. 1 cT. 286
KK); abo cnouarky BuuHsie xyniranctso (4. 2 ct. 296 KK), a mi3ninie — Bu-
TOTOBJIsSIE HAPKOTUYHI 3aco0u 0e3 metu 30yTy (4. 1 cT. 309 KK).

3HaUEHHs PO3MENCYBAHHA I0ea1bHOT ma peanbHoi CYyKyRHOCHEll 3710-
YUHIG TIONATAE Y TAKOMY:

1) sioobpasicac 06’ exmusHny peanvhicms, B IKiil B OMHUX BHIAIKaX
CYKYITHICTh 3JIOYMHIB YUYUHSETHCS OJHUM 1 THM CAMUM JIisTHHSM, a B iH-
LIMX — KOXKEH 3JI0YWH, 10 BXOAHUTH 0 CYKYNHOCTI, BAMHSIETHCSA CaMo-
cTitHuM fisHHAM. [Ipu ineanbHil CyKYMTHOCTI BC1 37I0YMHU BUYMHSIOTHCS
onHouacHo. [Ipu peanbHil CyKyIMHOCTI, 32 3araJbHUM IIPAaBUIIOM, MiX
JiSTHHSAMH, 110 i CKJIagaroTh, € pO3PUB Yy Yaci — BiJl MiHIMaIbHOTO 10
JIOCUTH TPHUBAJIOTO (aje B paMKax CTPOKIB JJaBHOCTI 3a MOTEepEeaHii 3710-
yuH). Pa3oM 3 THM, KOJIH 3JI0Y4UHU YYUHSIOTHCS y (hopMi Oe3MisIbHOCTI,
MOJKJIMBA peabHa CYKyIHICTh 3JI0YMHIB, BANHIOBAHUX OJHOYACHO, Oe3
po3puBy B yaci. Hampukiaz, mesHa ocoba 0THOYACHO YXWISETHCS 1 Bill
CIUTAaTH aJliMEHTIB, 1 BiJ IPU30BY HAa CTPOKOBY BIICHKOBY CITy:KO0y. Y maHiit
CUTYAIlii KOXEH 3JI0YMH BUUHSIETHCS CAMOCTIHHOIO 0€3/IisUTbHICTIO, TPOTE
BOHHU MAarOTh MICII€ OJIHOYACHO;

2) oae iHcmpymeHmapiti 07 8IOMeNHCYBAHHA CYKYNHOCTI 310YUHIE 8I0
CYMIJICHUX NOHSAMb, HATIPUKIIAJ 17IeadTbHOT CYKYITHOCTI 3JIOUMHIB — BiJl
CKJIQJTHOTO 3JI0YHMHY (TIPO 1€ HTUMETHCS HIXKYE);

3) Oae niocmasu 051 OYIHIOBAHHA CMYNEHA CYCNINbHOI Hebe3neuHocmi
PI3HUX 8U0i6 CYKYnHOCMI 3104uHie. HacTo BBaXKa€eThCs, 0 peajibHa CyKyTl-
HICTB 3JIOUMHIB € OUIBII CYCIUTBPHO HEOE3METHOI0, HIX 171eanbHa, Xo4a J1e-
SIKi HAyKOBIIi 1 He BOA4al0Th BIIMIHHOCTI y CTYTICHI CyCIiJIbHOI HeOe3mey-
HOCTI CyKYIHOCTI OIHUX 1 THX CaMHX 3JI0YMHIB 3aJIe’KHO BiJl TOTO, BUMHEH1
BOHHM OJHHUM JISHHSIM 9H AEKIJIbKOMA.
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Keanigixauia cykynnocmi 3nouunis. Binnosiguo 1o 4. 2 cr. 33 KK
IIPH CYKYITHOCTI 3JI0YHMHIB KOKEH 3 HUX ITiJIATae KBajiQikariii 3a BiAmoBia-
HOIO cTarTero abo yacTuHoo crarti Ocobnusoi yactunu KK. Lle o3nauvae,
10 KIJIbKICTh CTATeH, 32 SKMMU KBaTi(IKyHOThCS JTISTHHSI 0COOHU, TOPIBHIOE
KITBKOCTI BUMHEHHX 37I04YHMHIB. Hampukiman, skmio ocoda BYMHMIA CYKYTI-
HICTb 3JI0YMHIB, IO SIKOT BXOAATH 3JIOBKUBAHHS BIIAI0I0, CIIY>KO0BE MiApO-
OJIeHHS Ta oliepKaHHs xabapa, CKOEHEe KBai(piKy€eThes 32 TPhOMa OKPEMH-
MH cTarTaMu: 4. 1 ¢T. 364, 4. 1 c¢1. 366 Ta 4. 1 ct. 368 KK. InHoai moxiinBa
KBaJiiKamis CyKyImHOCTI 3JIOYMHIB 3a PI3HUMH YaCTHHAMHM OJHI€T cTarTi,
OJIHAK 1 B IbOMY Pa3i KOXKHE JisTHHsI KBaTiPiKyeThcs caMocTiitHo. Tak, SKIIo
ocoba BUMHMIIA TiAPOOICHHS 1 BUKOPUCTAJA MAPOOICHUN TOKYMEHT, il
JisTHHS IPaBUIIBHO KBadi(ikyBaru He 3a yactTuHamu 1 ta 3 c1. 358 KK, a 3a
4. 1 ct. 358 Tau. 3 cT. 358 KK.

Kpuminanvno-npaeose 3nauennsa CyKynHocmi 3104UHIE T10JISTAE
y TOMY, LIO:

1) BoHa BimoOpakae peanbHUN CTaH 3JIOUMHHOCTI, Y CTPYKTYpI SIKOT
JIOCUTH BEJTUKY KUTBKICTh TIOCITaf0Th BUIIAIKA BUNHEHHS OIHIEI0 0COO0I0
JCKITIbKOX mepeadadeHux pisHuMH ctarTaMu KK 31mounHiB, 3a KoIeH 3 SIKUX
BOHa IIe He OyJ1a 3aCy/KeHa;

2) KK Bumarae camocTiiiHoi KBamiQikariii 3a OKpeMoro CTaTTero (B OKpe-
MHUX BHITaJIKAX — PI3HUMHU YaCTHHAMU OfHI€T i Tiei camoi ctarti) Oco-
OJIMBOT YaCTUHH KOYKHOTO 3JI0YUHY, SKHU BXOAUTH JI0 CYKYITHOCTI;

3) KK nependagae criemiaabHi TpaBuia MPU3HAYCHHS MTOKapaHHs 0CO-
01, sIKa BU3HAETHCSI BUHHOIO y BUMHEHHI CYKYITHOCTI 37104uHiB (cTarTi 70 Ta
72 KK).

Biomesrcysanna cykynnocmi 3104unie 6i0 cymidicnux nouams. Cy-
KYITHICTb 3JI0YMHIB M€ CIUIbHI PUCH 3 ACKITBKOMA CyMDKHUMH KPUMiHAJIBHO-
MPaBOBUMHU MOHSTTSMHU, 1[0 3yMOBIIIO€ TOCTAHOBKY ITUTAaHHS PO HEOOX1/1-
HICTB X BiMe)XyBaHHA. 30KpeMa, CyKYITHICTh 3JI0YMHIB HEOOXiTHO Bij-
ME)KOBYBATH BiJl:

1) kouxypenyii cmameu KK. Ilin koukypenuiero crareii KK posymiers-
sl HasIBHICTH ABOX 4M OibInie ctareir OcobnmBoi vactiamn KK, sKi 3 pisHAM
CTyIIEHEM JIeTalli3allii OMICYIOTh OJIHE i T came 3JIOUMHHE JiSTHHS 1 BCTa-
HOBJIIOIOTH 332 HBOTO Pi3HY 3a CTYIIEHEM CYBOPOCTI KPUMIHAIBHY BiJIIIOBI-
TanbHICTh. Hampukitam, SKIIo wieH BHOOPUOo1 KoMicil miapo0iise BUOOpUHit
JIOKYMEHT, TO TaKe HOro JMisiHHS MiAMAaac i MiJ] O3HAKH 3JI0YHHY, Iependa-
yeHoro 4. 1 ct. 366 KK (ciyx60Be miapoOneHHs), i i 03HaKH 37I0YHHY,
ormcanoro B 4. 2 ct. 158 KK (miapobnenHs BHOOPYOTo JOKYMEHTa, BYMHE-
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HE 4JeHOM BHUOOpUOi Komicii). Ha mepmuii nmorsi, Mae micie ieanbHa
CYKYTHICTB JBOX Ha3BaHMX 37109MHIB. [IpoTe 11e He Tak, OCKUIbKH B JAHOMY
BHITAJIKy O3HAKU CKJIa/ly 3JI0YMHY, OTIMCAHOTO B OJHIH 13 HA3BaHUX CTaTel
(acame y 4. 1 c1. 366 KK), MOBHICTIO IOBTOPIOIOTHCS B 1HIIOMY CKJIaai
3nmounHy (nepeabadeHomy 4. 2 ct. 158 KK) 1 10N0OBHIOIOTCS B HBOMY 1H-
IIMMH O3HAKaMH, 1110 OUTBIIT TOYHO XapaKTepH3yIOTh BUMHEHE 0COOO0T0 i-
stHHA. [Hakuie kaxyuu, koHkypeHiist crareit KK npo kpumiHaibHy Biamo-
BIJIAJIbHICTh MA€ MICIIE TaM, JIc¢ KOHKYPYIOTbh Mi’K COOO0 3arajibHa Ta CIie-
IiajgbHA CTATTi 3aKOHY. SIK BiZIOMO, TPH TakKiid KOHKYPEHIIil Ma€ 3aCTOCOBY-
BaTHUCsI CTIeLiajibHa CTATTS, KA HAOUIBILO0 Mipoto niependayae crienngiv-
Hi, BIIMiHHI O3HAKM [EBHOTO 3JI0YMHY. 3arajbHa i CreiiajibHa CTaTTi
HE MOXKYTh YTBOPIOBAaTH CYKyITHOCTI 3JI04MHIB. ToMy B HaBeJICHOMY IpH-
KJaJi cKoeHe KBaliikyeTbes Timbku 3a 4. 2 cT. 158 KK 6e3 cykymHocTi
34. 1 ct. 366 KK.

Taxum unHOM, BiAMiHHICTE KOHKYpeHTii cTareit KK Bin izeansHOT cy-
KYITHOCTI 3JI0YHHIB NOJIATAE Y TOMY, LIO [IPH 11ealIbHIl CyKyITHOCTI BUMHS-
FOThCS JIBA Y OLIBIIE 3JI04MHIB, IEpe0adeHUX ABOMA YU OLIbIIE CTATTIMU
KK, a y Bunankax KOHKypeHIIii 0co0a BUMHSIE OIWH 3JI0YHH, SIKUH TiIrmaaae
i 03HAKH 3arajbHoOi 1 crenianbHoi cTareit 3akony. [1pu ineansHii cykymn-
HOCTI 3aCTOCOBYIOThCS Bl un Ounbiie crateit KK, a nmpu koHKypeHIii —
OJIHa, CIIeLiajbHa;

2) cknadHo20 (ckaadenoeo) 3nouuny. Sk yxe 3a3Hadanocs, CKIaIHUN
3JI0YMH — 1€ TAKMH OJMMHUYHUM 3JI0YMH, SKUH CKJIaJa€ThCs 13 JBOX YU
OiITbIIIe 3MOYMHHNX JTiSTHB, KOXKHE 3 SKHX, SKIIO PO3IVISAATH iX 1301h0BAHO,
SIBJIAE€ COOOI0 CAMOCTIMHUN OMMHUYHUHN 3JI0YHH, aJle€ K1 00’ € JHaHI 3aKOHO-
JIABIIEM B OKPEMHUH OJMHUYHUK 37109KMH, Niepea0aueHnuil OIHIEI0 CTATTEI0
(gactuHoIO cTaTTi) OcobmmBoi wactnan KK.

VY pasi BUMHEHHS 0CO0O0I0 CKIIAHOTO 3JI0UYMHY 11 AisTHHS KBai(iKy€eTh-
Csl TUTBKH 32 Ti€to crarrero (yactuHoro ctarti) Ocobnuoi uactuau KK, sika
nependavae KpUMiHAIIBHY BiAIMOBIIANBHICTE 3a Takui 31mounH. He morryc-
KaeThCs KBai(hiKalisi CKOEHOTO LIe i 3a CyKYMHICTIO 31 3MTOYMHAMH, SKi
X04a 1 BXOJSTh 10 CKJIAJHOI0, ajie repea0adeHi ik caMOCTIHHI OJMHUYHI
3nmounHH. Hampukian, sikimo ocoba BUMHSE Tpadik, TOETHAHUH 13 HACHITh-
CTBOM, SIKE HE € HEOEC3MEUHUM JUISl XKUTTSI UM 37J0POB’ s OTEPILIOro, CKOE-
He nijrae kpanigikanii Tiabku 3a 4. 2 ¢T. 186 KK 1 He noTpelye ponar-
koBoi kBaridikariiza 4. 1 ct. 125 KK (ymrucHe nerke TiecHe yIIKOIKeHHS,
IO HE CIPUYUHUIO KOPOTKOYACHOTO PO3JIaay 340pOB’ sl a00 HE3HAUYHOT
BTpPaTH NpaIe31aTHOCT1).
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OTxe, CKIIQAHUHN 37I04MH SIBJIsIE COOOI0 BPaXOBaHY 3aKOHOAABLIEM pe-
QJIbHY YU 1JIealIbHy CYKYITHICTB 1 KBaTi(iKy€EThCS 32 OJHIEIO CTATTEIO (Jac-
tuHOO cTarti) KK, Tofi K CyKyITHICTh 3I0YMHIB — 3a Pi3HAMH CTATTSIMH.
Tineku micist TOTo, SIK 3aKOHOAABELb 3 MIEBHUX MPUYMH BiIMOBUTHCS Bif
icayBanHs1 B KK KOHKpETHOTO CKJIaJHOTO 3JI0YMHY, CKOEHE CTaHe KBasii-
KyBaTHCs 32 CyKYIHICTIO OJJHHIYHUX 3JI0YHMHIB, SIKI BXOJMIIN JI0 CKJIaJTHOTO.
Tak, sikito ysBuTH, 1m0 3i cT. 186 KK Oyne BukiroueHo 4. 2, To nepeadade-
HUI HEto 3I0YMH HeoOXiTHO Oyrie KBai(iKyBaTH 3a CyKyITHICTIO 3JI0YHHIB,
nependadenux 4. 1 ct. 125 ta 4. 1 ct. 186 KK.

§ 4. IloBTOpHICTH 3710YHHIB

Honammsa noemopuocmi 3no4unieé BuzHavdacthcs B 4. 1 cT. 32 KK,
BIJIMOBI/THO JI0 SIKOT 1OBMOPHICIIO 3OYUHIE BUZHACMbCSL GUUHEHHSL 080X
abo binvue 3104UHIG, NepeddAUEHUX MIEI CAMOI0 CIMAmmero ab0 YaCMUHON
cmammi Ocobaueoi uacmunu KK. KpiM TOro, moHSITTS MOBTOPHOCTI 3J10-
YUHIB KOHKPETH3Y€eThCs Takoxk y 4. 3 cT. 32 KK, 3a sixot0 suuHenHs dgox
abo dinvute 3nouunis, nepeddoauenux pisnumu cmammsmu KK, susnaemocs
noSMOpHUM Juwe y unaokax, nepeddaqenux ¢ Ocoonusit uacmuni KK, ta
4. 4 Tiei camMo1 CcTaTTi, 3TIAHO 3 KO0 HOBMOPHICMb 8I0CYMHA, AKWO 34
PpaHiuie 8UUHeHUL 3104YUH 0CO0Y VIO 38IIbHEHO 810 KPUMIHALLHOL 8i0N0-
8i0anbHOCMI 34 NIOCMABAMU, BCMAHOBLEHUMU 3AKOHOM, ab0 AKULO CYyOuU-
Micmb 3a yell 304Ul 6)10 no2aueno abo 3HAmo.

[pyHTYIOYMChH Ha O3HAKaX IMOBTOPHOCTI 3JI0YMHIB, 10 Ha3BaHi 3aKOHO-
JABIIEM Y BCIX TPhOX 3ramanux yactuHax cT. 32 KK, y3aranpHuBIIM Ta crc-
TEeMaTU3YBaBIIIH TX, MOXHA C(OPMYITFOBATH TAKe JIOKTPUHATIHHE BU3HAUCHHS
MTOBTOPHOCTI 3JI0MUHIB. [106mopHicmb 3104UHIE — Ye MAaKull 8U0 MHONCUH-
HOCMI 3MOYUHIB, NPU SIKOMY 0C0DA GUUHSLE 08a Yl OLTbULE OOUHUYHUX 3TOYUHU,
wo nepeddayeni, Ak npasuio, ooHicro U mieto camoro cmammero Ocodonusoi
yacmunu KK, nezanesicro 6io 3acyodcents 3a okpemi 3 HUX.

O3HaKu noeMOPHOCHI 3104 UHIE BUIUIMBAIOTH 13 HABEJICHOTO BU3HA-
4yeHHs 1 BimoOpaxkatoTses y KK:

1) 6uunenms 0ocobor 060x uu OinbuLe CAMOCMIIHUX OOUHUYHUX 3TOYUHIE.
SIk BiZOMO, II€ CIiJIbHA O3HAKa BCIX BHJIB MHOKMHHOCTI 37104nHIB. Sk
1 CTOCOBHO CYKYITHOCTI 3JIOYMHIB, TIPOSIB JAHOT O3HAKH II0/I0 TIOBTOPHOCTI
MOXE TMOJISITaTH Y HApI3HOMaHITHIIOMY MO€AHAHHI 3JI0YMHIB: BOHU MO-
KyTb OyTH IPOCTUMHU YH YCKJIAAHCHUMH, YMUCHUMH YU HEOOCPEIKHUMH,
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3aKIHYCHUMH UM HE3aKIHYCHUMHU, BAMHEHUMHU OCOOMCTO YH Y CITiBYYacTi.
Tak camo, sIK 1 111010 CYKYITHOCTI 3JIOUYHHIB, HE MOXKYTb 3apax0OBYBaTHCS JI0
MTOBTOPHOCTI Ti 3JI0YMHH, 32 sIKi 0CO0Y BxKe OYII0 3BITbHEHO Bi/I KpUMiHAb-
HOT BiJIMOBIIaIbHOCTI 3 Oy/Ib-SKHUX MEePeI0AYCHNUX 3aKOHOM ITiJICTaB abo 3a
K1 11 ByKe OyJio 3acy/KeHO, aje CyIMMICTb 3a Ili 37I0YMHH BXKe OyJio rora-
meHo abo 3HATO. ToMy, KO 0coOa BUMHMIIA HOBHI 3JTIOYMH BXKE ITiCIIs
TOTO, SIK ii OyJ10 3BUIBHEHO BiJ KpUMiHAIBHOI BiIIOBIAaIBHOCTI 3a TIONepe-
JIHIM 3]109MH (HAIIPUKIIAJ, Y 3B’ 3Ky 13 3aKIHUEHHSM CTPOKIB JABHOCTI) 00
TTiCTIs TIOTAIeHHs CYIUMOCTI 32 TIOTIePE/THIN 37109HH, 1€ HOBUW 3JI0YHUH
BXKE HE MOKE BH3HABATUCS TTOBTOPHUM 1 HOTO HAJIS)KUTh BBAKATH BUMHEHUM
FOPUIMYHO BIIEPIIIE;

2) 3a 3a2anbHUM RPABULOM, YCI 310UUHU, AKI CKIA0A0Mb HOBMOPHICHD,
nepedbauaromscsi 00Hier Ut micio camoro cmammero Ocobaugoi wacmunu
KK. Hanpuxknan, Toprisis moneMu Oyne moropHoto (4. 2 ct. 149 KK)
TUIBKH TOJI1, KOJIM 0C00a, siKa BUMHMIIA TaKe JisTHHS, 10 LIbOTr0 BUMHHMIIA 3JI0-
YUH, ITepeI0aYCHUH i€ CaMOK0 CTaTTero. SIKIo K 0coda J0 1[LOTO BYH-
HUIa Oy/ib-SIKUH THIINN 3JI09KMH, HABITh OB’ SI3aHUN 3 TOPTIBJICIO JIFOJABMU
(mampukmnan, BUKpageHHs moauan — cT. 146 KK), Toprisns nronsmu
HE MOXe OyTH BH3HaHA ITOBTOPHOIO.

Sk BUHSITOK, BUMHEHHSI IBOX a00 OijbIlIe 3JI0UYMHIB, IIepeadaueHuX
pizanMmu crarTsimu KK, Takok BUBHAETHCS TOBTOPHUM JIUIIE Y THX BHITAT-
Kax, KoJv 1ie psimo riependadero B Ocoomugiit vactuni KK. 3akonomasens
BCTAHOBIIIOE TaKi BUHATKHU JUIsl OJHOPIHUX 3JI0UMHIB, XapaKkTep CyCHiIbHOT
HeOE3IIEeUHOCT] IKUX € MOMIOHNM 1 Kl 4acTO BUMHSAIOTHCS OIHIECIO U TIEHO
camoro 0co0oto. [HakIe Kaxy4u, CreliaTbHOK BKa31BKOK 3aKOHOMABIIS
MOKe OyTH BU3HAHO [TOBTOPHICTIO 3JI0YMHIB TAKUI BHJ] MHOXKHHHOCTI, IKHH
cam 1o co0i Ma€ O3HaKH CYKyITHOCTi. 30KpeMa, TaKHii BUITaI0K Tiepeaoda-
4YeHO, Hanpukial, y . 1 npumitku a0 ct. 185 KK, BignoBigHo 10 sKoi
«y crartsax 185, 186 ta 189—191 nmoBTOpHUM BU3HAETHCS 37I0YHMH, BUNHEHU I
0C00010, sIKa paHilie BYNHUIA Oy/Ib-IKHH 13 3T0YHHIB, Tepei0aueHIX [IMMHU
crartsimu abo crartsmu 187, 262 1iporo Kozpekcy». Lle o3navae, 1o siKimo
oco0a, HaNpUKJIaJ], BAMHUIA crioyarky Kpaaikky (ct. 185 KK), a micus
poro — rpadix (ct. 186 KK), To BHacHioK 3rajjlaHOi BKa3iBKHA 3aKOHOAB-
15 rpabixk Mae OyTH BU3HAHO MOBTOPHHUM, & BCKO MHOXKUHHICTh Ha3BaHUX
3JI0YHMHIB — HE CYKYIHICTIO, a TOBTOPHICTIO.

VY 1poMy — oiHa i3 BiIMIHHOCTEH TTOBTOPHOCTI 3JI0YMHIB BiJI CYKyTI-
HOCTI 3JI0YHHIB: SIKIIIO CYKYITHICTh 3JI0YMHIB, 3a 3arajlbHUM IIPABUIIOM, Ma€
MiCIIe TIJIbKY MIPH BYWHEHHI 3JI0YUHIB, epeI0aYeHNX PI3HUMHU CTATTIMU
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Oco6nuBoi yactunu KK, 1 TiIbKU B OKpEMHUX BUITaJIKaX MOXKIIUBA CYKYII-
HICTh 3JI0YUHIB, epedaueHnX Pi3HUMH YaCTHHAMHU OJIHI€T i Tiei camoi
CTarTi, TO MO0 IMOBTOPHOCTI 1151 O3HAKA MPOSBIIETHCS «Y A3€PKATEHOMY
B1JIOOpaXCHHI»: 3a 3arajJbHUM MPABUIIOM, TIOBTOPHICTh MOXKITUBA TiTbKU
IIpY BYMHEHHI 3JI0YMHIB, TIepe0adeHnX OAHIEI0  TI€I0 CAMOIO CTATTEI0
Oco6muBoi yactuau KK, i Tibkn y BUTIaIKax, CrelialbHO 3a3HaYeHUX 3a-
KOHOJIaBIIEM, TIOBTOPHICTh MA€ MiCIIe TAKOX IPU BUMHECHHI 3JI0YMHIB, IEPEe/I-
OaueHux pizanME ctatTsimMu OcobmmBoi yactuau KK;

3) He mae 3Hauenns, Oyna yu He 6YIA 0c0OA 3acCy0dCceHa 3a NONepPeoHill
3n04un. Ha BiIMiHy Bil CYKyIHOCTI 3JI0YHHIB, SIKy MOXYTb CTAHOBHUTH
TUTBKH 3JI09MHH, 32 KOJCH 3 SKUX 0C00y I1e He OyII0 3aCyHKEeHO, TTIOBTOP-
HICTh 3JIOYMHIB MaTUMe MicIie SIK TaM, Jie 0co0y I11e He OyIIo 3acyKeHO 3a
’KOZIEH 13 BUMHEHMX 3JIOYMHIB, TaK 1 TaM, JI€ 32 OOMH YU JEKUIbKA 3 HUX 11
Bxke Oyno 3acy/pkeHo. Hampukinan, ko ocoda BUMHIIA OJIHY KPaIiKKY,
a yepe3 MEeBHUI Yac MicIIs TOTOo, aje JI0 3acy/KeHHS 3a Hel, 3SHOBY BUMHHIIA
TaKWil caMuil 3JI04MH, HOBAa KpajikKKa Mae OyTH BH3HAHA MMOBTOPHOIO.
KpuminanbsHO-TIpaBoBa OIiHKA HE 3MIHUTHCS 1 B TOMY pasi, SKIIO I 0coda
BYMHHUTH HOBY KPaJXKKY ITiCIIsI 3aCyPKEHHS 32 MOTIEPEIHIO0 — ITiJT 9ac Bij-
OyBaHHs MOKapaHHS a00 B MepioA CTPOKY MOTAIICHHS CyAUMOCTI 3a Hel.
VY mpomy pasi HOBa KpajiiKKa TaK caMO BU3HAETHCSA MTOBTOPHOIO.

Buou noemopnocmi 3n0uunié MOXyTh OyTH BUIICHI 3aJI€KHO Bij
JEKITBKOX KPUTEPiiB, 30KpeMa:

1) 3anesicro 6i0 xapaxkmepy 0OUHUYHUX 3104 UHIB, AKI IT CK1A0AIOMb,
BUIUISIOTH:

a) NOBMOPHICINb MOMONCHUX 3104UHIE — BYMHEHHS 0CO00I0 IBOX YU
OlJIbllIe OMMHUYHUX 3JI0YMHIB, SIKI MICTSITh O3HAKH OJHOTO M TOI'O CaMOro
ckiamy 310unHy. [Ipu bOMYy ITiT TOTOXKHICTIO 3II0YMHIB Ma€ThCS Ha yBasi
TLIBKY I0pPUINYHA TOTOXKHICTb, aJle aK HiSK He ¢pakTuuHa. Hanpuknan, Ko
OflHa i Ta cama oco0a CIIoYarKy IOCTPLIOM i3 BOTHETaIbHOI 30p0Oi yMHUCHO
BOMBAE ONTHY JIFOIIMHY, a Yepe3 JISsIKII Yac MUITIXOM OTPY€EHHSI YMHUCHO BOWBa€e
1HITY, BYMHEHI HEIO AisSHHS X04ya (PaKTHYHO 1 € piI3HUMH, OJHAK BOHU IOPU-
IUYHO TOTOXHI. Y HaBeICHOMY MPHKJIAl MaE MicIle YMUCHE BOUBCTBO,
BYMHEHE ITOBTOPHO. SIK y e BiI3HAYAIIOCS, TOBTOPHICTh TOTOYKHUX 3JI0YHHIB
€ TinoBoxo It ynHHOro KK, 1 SKIII0 BiH HE MICTUTH CIIELIaJLHAX BKA31BOK,
TTOBTOPHUM CJIi]] BBAYKATH BINHEHHS TUTHKH TOTOKHUX 3JTOYHHIB,;

0) noemopHicms 0OHOPIOHUX 3/104UHI6 — BYMHEHHS 0COOOI0 JBOX YU
Oinbplne 3JI0YUHIB, SIKI IOCATalOTh HAa TOTOXKHI YM MOAI0OHI 00’ €KTH
KPUMiHAJbHO-TIPABOBOT OXOPOHH, BUMHSIOTHCS 3 OJHIEIO 1 TIEI0 CaMOI0
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(hopmoro BuHU i crocoBHO skux y KK € crienianbHe 3acTepexeHHs po Te,
10 X BYMHEHHSI OJIUH IICIIST OMHOTO CJIiJ BBa)KaTH MOBTOpHUM. Kpim Ha-
BEJICHOTO MTPHKIIA Ty TOBTOPHOCTI OJHOPIIHUX 3JI0YHHIB, IO IepenoadeHa
y 1. | mpumitku 1o ct. 185 KK, Taki Bunaaku BCTaHOBJICHO TaKOX, HAIIPH-
KiIaf, y . 1 mpumitka 10 ct. 224, 4. 2 ¢t1. 307, 9. 2 ct. 308, m. 3 mpuMiTKu
10 cT. 368 Ta neskux iHmmx npunucax Ocoomuoi yactuan KK.

[HOM1 32 MM KPUTEPiEM TAKOXK BUIUISIOTH TaKUK BUJ MOBTOPHOCTI, SIK
NOBMOPHICMb PIZHOPIOHUX 310YUHIG, T IKOIO PO3YyMIiIOTh BAMHEHHS 0CO000
JTBOX UM O1ITBIIIE 3I0YHHIB, IO MTOCATAIOTh Ha Pi3Hi 00’ €KTH a00 Ha OJHAKOBI
(momiOHI) 00’ €KTH KPUMIHAILHO-TIPABOBOI OXOPOHH, ajie 3 Pi3HO (HOPMOIO
BuHH. [IpoTe Takuit Bux MmHOXUHHOCTI ynHHUN KK HEe BiTHOCHTH 10 mMO-
BTOPHOCTI. 32 HAsIBHOCTI 1HITMX HEOOXiTHUX YMOB BAMHEHHS 0CO00I0 JIEKIITh-
KOX Pi3HODPIZHUX 3JI0YMHIB MOKe OyTH BU3HAHO CYKYITHICTIO 3JI0YMHIB;

2) 3anexcHo 6i0 mozo, uu Oy10 0cody 3acy0iceHo 3a 6UUHEHHA no-
nepeoHb020 3104UHY, BUIIISAIOTH!

a) NOBMOPHICMb, He NOB SA3AHY i3 3ACYONCeHHSAM OCOOU 3a PaHIIIe BUU-
HEHHH 37I04MH (TaK 3BaHa «(paKTUYHA IOBTOPHICTY). BoHa Mae MicIie Tam,
nie oco0a BUMHIIIA ISKITTbKa TOTOXHAX a00 (y BUMAIKaX, CTeiaIbHO TTepe-
0auenux KK) ogHOpiIHUX 371049MHIB, 32 KOJCH 3 SKHX ii 111e He Oyio 3acy-
JOKEHO;

0) nosmopHicmo, no8 sa3amy i3 3acy0xceHHaM 0COOH 3a paHillle BAMHEHNH
3nmourH. BoHa Mae Miciie Tam, Jie 0co0a, SIKy Bike OyJ10 3aCy/IXKEHO 3a 3I0YHH,
MIPOTSITOM CTPOKY BiIOYBaHHS MOKapaHHS a00 MOTaIIeHHS CYTUMOCTI BAMHU-
J1a HOBHH TOTOXKHHI a00 OJHOPIMHUN 3704MH. Takuii BUJI TOBTOPHOCTI
4acTO IMEHYIOTh PEIUANBOM 35I04nHiB. OJIHAK CIIiJl ypaXoByBaTH, IO 32
TaKUX YMOB PEIUIUB 3JIOYMHIB MAaTHME MICIIE JIUIIIE TOM1, KOJIH 1 3JIOUHH,
BYMHEHHH 10 3aCy/PKEHHS, 1 3JI0YMH, BAMHEHUH ITiCIIs 3aCy/LKCHHS, OyIn
YMHCHUMH. SIKIIO K 3JI0YHMHH, SIKi CTAHOBJISITH TIOBTOPHICTH, TIOB’s3aHYy 13
3aCy/KeHHSM, € He0OepeKHIUMH, 1€l BU/I TIOBTOPHOCTI HE MOXKe OyTH Ha-
3BaHO PEIUINBOM 3JIOYHMHIB (JIOKJIA/THIIIIE TIPO TI€ JIUB. § 5 IIHOTO PO3MALTY).

Keanighikauin noemopnocmi 3104uni6 3a0eKUTH BiJ] 0ararb0X YMHHU-
KiB, cepel SKUX MPOBiAHE MiCIle TTOCITAI0Th: BU IOBTOPHOCTI, XapaKTe-
pHCTHKA 3JI0YMHIB, K1 11 CTAHOBIATH, & TAKOXK TPAJHUIIIT, IO CKIIATNACS
B IPAKTHIIl 3aCTOCYBaHHS Cy/laMU 3aKOHO/IAaBCTBA PO KPUMIHAIIBHY BiJIITO-
BiTabHICTE. 30KpeMa:

1) mpu MOBTOPHOCTI OAHOPIHUX 3JTOYMHIB HE3aJIEKHO Bij TOTO,
OB’ s13aHa BOHA 13 3aCY/KCHHSIM YU HE ITOB’s3aHa, KOYKSH BAMHEHHI 0CO00I0
3JI0YMH MiUIATae CaMOCTIHHIN KBami(ikallii, mpoTe HaCTYIHU 3JI09HH (Ha-
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CTYIIHI 3JI04MHHN) KBasiiKyeTbes SIK BUMHEHHH oBTOpHO. Hanpuknan,
SIKIIIO 0c00a BUMHMIIA KPATKKY, a HICJIs TOro — Tpadixk, CKOEHE 3a Bij-
CYTHOCTI IHIIMX KBaTi(iKyrounx o3HaK KBamidikyerscs 3a 4. 1 ct. 185 KK
(xpanixkka) Ta 4. 2 c1. 186 KK (rpabix, BunHenuii moropHo). L{i npaBuna
HE 3MIHIOIOThCSI BiJl TOTO, Y OYJIM BCI 3JIOYMHH, SIK1 BXOISTH JI0 TAKOTO BULY
MTOBTOPHOCTI, 3aKiHYCHNMH 200 He3aKiHUEHIMHU, BANHEHUMH OTHOOCOOOBO
abo y cmiByyacri. SIKi1o0, HanpuKiIag, ocoda cnovaTKy Oyja OoCOOHUKOM
y HE3aKOHHOMY BUT'OTOBJICHHI HAPKOTUYHHUX 3aC00IB, a MOTIM SIK BUKOHABEIIb
BYMHWJIA 3aKiHUECHUI 3aMax Ha BUKpaJIeHHSI HAPKOTHYHUX 3aC00iB, CKOEHE
HaJeKUTh KBasidikyBatu 3a 4. 5 c1. 27, 4. 1 ct. 307 KK (moco6uuuTBo
y HE3aKOHHOMY BHTOTOBJICHHI HAPKOTHYHHX 3ac00iB) Ta 4. 2 cT. 15, u. 2
ct. 308 KK (3akiHueHmi 3aMax Ha BUKpaJIeHH HAPKOTHIHUX 3aC00iB, yun-
HEHUIl MOBTOPHO);

2) npy OBTOPHOCTI TOTOKHUX 3JI0YMHIB, ITOB’s3aHIH 13 3aCy/DKEHHIM
3a paHilie BYNHEHUH 37I091H, 3HOBY BAMHEHHI ITOBTOPHUI 3II0YMH TTiIATae
kBauiikarii 3a tiero crarrero KK, sika fioro nependavae, 3 BKa3iBKOKO Ha
BUMHEHHS 3JI0YMHY [MOBTOPHO SIK HA KBaJIi(hiKyIOdy 03HAKY (3BICHO, SIKIIIO
TaKy O03HaKy rependadeHo B aucrno3utii crarti OcobmmBoi yactuan KK).
Panime 3aiticHeHa kBamiikallis 3J109MHY, 3a SKHU 0cO0y Bxke OyIio 3acy-
JDKEHO, y pa3i BHHUKHEHHS TIOBTOPHOCTI BXKe He 3MiHIOeThCsI. Hanpuknar,
SIKIIIO 0Cc00a TicTs 3aCyHKeHHS 32 HE3aKOHHUH 00IT JUCKIB IS JTa3epHUX
cucteM 3untyBaHHs (4. 1 ¢T. 203! KK) 3HOBY BUMHNTH TaKuil CAMUIA 3T09HH,
HOBE JisiHHsI KBaTi(ikyBariuMeTbes 3a 4. 2 ct. 203! KK, a kBamidikarrist mo-
MIEPETHHOTO Bl TOTO HE 3MIHUTHCS;

3) Tpu OBTOPHOCTI TOTOKHUX 3JI0YMHIB, HE TIOB’sI3aHii 13 3aCyIKEeH-
HsIM, BCl BUMHEHI 3JI0YMHH, 5KI CKJIAJal0Th TaKy [MOBTOPHICTh, HE3AJICHKHO
BiJI X KUTBKOCTI HAJIEKUTH KBaMi(PIKyBaTH OIMH pa3 — 3a TIEI0 YACTHHOIO
BinnoBimHOI cTarti OcobnuBoi uactuau KK, sika nepenbauae BiqnoBiiaib-
HICTh 32 BUMHEHHS I[bOTO 3JI0YMHY TIOBTOPHO. Hampuknan, skio oxHa
0co0a BUMHMIIA CIM KPaJIi’KOK, KOXKHA 3 AKX TTATAAE i 03HAKH 3JI0UHHY,
nependadenoro 4. 1 ct. 185 KK, Bce ckoene (Bci CiM Kpali’KOK) HAJICKHUTh
kBaiQikyBaru ofuH pa3 — 3a 4. 2 cT. 185 KK sik kpaixkKy, BdMHEHY T0-
BTOpHO. Lle pimeHHs He 3MIHUTHCS 1 B TOMY pasi, SKIIO MOIIOHNX KPaIiKoK
Oyne aBanusath cim. Cinijl MaTH Ha yBas3i, IO TaKe MPaBUJIO KBaTi(ikalrii,
sike Oyi10 BHPOOJIEHO MPAKTUKOIO 1 MiTPUMaHe HAYKOI0 KPUMIHAIBLHOTO
MpaBa, € BIACTYIUIEHHSIM BiJ 3arajbHOTO TIpaBUJja MPo Te, 10 KOKEH OfH-
HUYHHU 37I0YHH TIISTae caMOCTilHIN kBamidikarii. OfHaK i3 bOTO Ipa-
BHJIA € JICKiJIbKa BUHATKIB, IPH SIKAUX TOTOXKHI 3JI0YMHH, IO CKJIAJIAI0Th
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MOBTOPHICTH, HE MOB’sA3aHy 13 3aCyIKEHHIM, MiUISITal0Th CaMOCTiHHIN
kBamidikamii. 30kpema:

a) SKIIO 3JI0YMHU MAfOTh PI3HUM CTYIiHB 3aKIHYEHOCTI, KOXKEH 3 HAX
KBaJiiKyeTbes: camocTiiiHo. Hampukinan, skio ocoda BUMHHIIA CIIOYATKY
3aKiHYeHY KPaJiKKy, a [TOTIM — He3aKiHUeHHUI 3aMaX Ha KPaJii’KKy, CKOEHE
3a BIJICYyTHOCTI 1HIIUX KBaTi(DiKyIOUNX O3HAK HAJISKUThH KBali(iKyBaTH 3a
4, 1 cr. 185 KK (3akiHueHa kpajixkka) Ta 4. 3 cT. 15, 4. 2 cT. 185 (He3akin-
YeHUH 3aMax Ha KPaJiKKy, BINHEHY IIOBTOPHO);

0) AKII0 Y BANHEHHX 3JI0YMHAX 0C00a BUKOHYBAJIA Pi3HY CIiBYYaCHHIIb-
Ky pOJib, KOKEH 3 HUX TaKOX KBaJi(ikyeThcsl camocTiiiHo. Hampuknan,
SIKILIO B OZHIN KpaaiXkili ocoOa Oyiia BUKOHABIIEM, @ B IHIIIIH — TOCOOHUKOM,
CKO€HE 32 BiJICYyTHOCTI iHIIMX KBaJi(hiKyFOUMX O3HAK HAJICKHUTh KBaMi(PiKy-
Batu 3a 4. | ct. 185 KK (BuKoHaHHS Kpajikku) Ta 4. 5 cT. 27, 4. 2 cT. 185
KK (10coOGHHUIITBO B KpaiKIli, BANHEHIH TTOBTOPHO 3a MOMEPETHBOIO 3MO-
BOIO TPYIIOIO 0Ci0);

B) SIKILO OJHI i3 BUNHEHUX 3JIOYMHIB MAIOTh J10JaTKOBI KBami(ikyroui
O3HAaKH, a 1HII He MaloTh, 200 Pi3Hi 3JI0YMHHU MAIOTh Pi3HI JI0JJATKOBI KBa-
nihikyrodi 03HAKH, CKOEHE TaKOXK HAJIEKUTh KBANMI(iKyBaTH caMOCTIHHO.
Hanpuknan, sikimo ocoba BUMHMIIA TIEpITy KpadikKy 0e3 KBai(iKyrounx
03HaK, PYTy — 3 MPOHUKHEHHSM JIO )KUTIIA, & TPETIO — B OCOOIHMBO Be-
JIUKUX PO3Mipax, CKOEHE HAISXKHUTh KBamidikyBaTu 3a 4. 1 ct. 185 KK
(kpamixkka O6e3 kBami(ikylounx 03HaK), 4. 3 cT. 185 (kpanixkka, BunHEHa
MTOBTOPHO 3 MTPOHUKHEHHM J10 ’KHUTIA) Ta 4. 5 ¢T. 185 (Kpaaikka, BUNHEHA
MTOBTOPHO B OCOOJIMBO BEITUKUX PO3Mipax);

T') SIKIIO MOBTOPHICTH HE MepeadadeHa B )KOAHIM YacTHHI IEBHOI CTATTI
Oco0mBoi yactrau KK sik o6cTaBuHa, 1m0 00TSHKy€e ITOKapaHHsI, TO KOXKEH 13
BYMHEHHX 3JI0YMHIB TaKOXK KBaJi(hiKyeThest camocTiitHo. Hammpukoman, y ct. 121
KK, sixa BCTaHOBIIOE KPUMiHAIBHY BiIIOBIAAIBHICTb 32 YMUCHE TSDKKE TiJlec-
HE YIIKO/PKCHHS, He nepei0aucHa Bi/IIIOBIIaIbHICTb 32 BAMHEHHS 1[OTO Ji-
SIHHSI IOBTOPHO. TOMYy, SIKIIIO BUHHUI BUMHHUB YMHUCHE TSDKKE TLIECHE YILIKO-
JDKCHHS JeKiIbKa Pa3iB, KOJKEH 3 HHUX 3@ BIICYTHOCTI 1HIIMX KBaTi(iKyIHOUUX
O3HaK Mae OyTH KBastipikoBaHui camocTiiiHo 3a 4. 1 cr. 121 KK;

T) camMocTiiiHa KBaui(hikaiiss BAMHEHUXK 3JI0YMHIB TIOBUHHA MaTH MicIie
1y BUIIAJIKaX, SKIIO CTOCOBHO NpaBHJI KBauTi(hiKallii IEBHUX 3JI0YHHIB € CIIe-
uianbHi po3’scHenns [Inenymy Bepxosnoro Cyny Ykpainu. Hanpukiarn,
B a03. 2 . 17 moctanoBu Bix 7 irotoro 2003 p. Ne 2 «IIpo cymoBy mpaxTu-
Ky B CIpaBax Mpo 3J0YMHH IPOTH KHUTTA Ta 340poB’ sl ocodn» [lnenym
po3’sicHIOE: «SIKII0 BUHHUH HE OyB 3aCyKEHHH 3a paHille BUnHEHe BOMB-
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CTBO YM FOTYBaHHS JI0 HHOTO a00 3aMax Ha HbOTO, Ili HOTro il MiUIsIraloTh
CaMOCTIHHIN KBasidikailii, a MTOBTOPHO BUNHEHE BOMBCTBO KBTI (DiKy€EThCSI
3a myHkToM 13 wactunm 2 crarti 115 KK. Oxpemo kBamiikyrOThCs TisTHHS
I y BUIIA/IKaX, KOJIM CIIOYaTKy OyJl0 BUMHEHO 3aKiHUeHEe YMUCHE BOUBCTBO,
a TIOTIM — TOTYBaHHS JI0 TAKOTO K 3JI0YMHY YM 3aMax Ha Hboro». To0To,
SIKITIIO 0Cc00a CIOYaTKy BUMHWIIA YMUCHE BOMBCTBO 03 OOTSHKYHOUHNX 00-
CTaBHH, a MOTIM — III€ pa3 TAaKUH CaMUii 37104MH, CKOEHE HAJICKHUTh KBaJIi-
(ikyBaTH CAaMOCTIHHO: OKpeMo Tepine ymucHe BOuBCTBO (4. 1 cT. 115 KK)
1 OKpeMO yMHCHE BOMBCTBO, BYMHEHE TOBTOPHO (1. 13 4. 2 c1. 115 KK).

Kpuminanvno-npaeoge 3nauenna nogmopHocmi 3/104UHig T10JIATAE
y TOMY, 1[0 BOHA!

a) BUCTyTAaE AK KBaNli(iKyroua o3HaKa CKIaAy 3JI0YMHY — 3J0YHH,
BYMHEHHUH TTOBTOPHO, OOKJIAAA€ThCS 3aKOHOAABLIEM OLIbII CYBOPOIO CaHK-
II€FO, IO CBITYUTH TIPO HOTO OLIBIITY CYyCHiIbHY HeOE3MeUHICTh MOPiBHSIHO
3 TAaKUM CaMHM JisIHHSIM, ajleé BAMHCHUM YIIEpILE;

0) y BUIaIKax, KOJIM MMOBTOPHICTH 37I0YMHIB HE TepeadadeHa sk KBaidi-
Kylo4a O3HaKa CKJIajy 3JI0YMHY, BOHA MOXKEe OyTH BpaxoBaHa siK 0OCTaBUHa,
o o0TsoKye nokapansst (. 1 4. 1 ct. 67 KK). Hanpukran, 1. 2 ct. 122 KK
HE MICTHTB SIK KBaJi(PiKyr04y 03HAKY CKJIaJy YMHUCHOTO CEPEIHbOT TSKKOCTI
TLIECHOTO YIIKO/PKEHHS BUMHEHHSI TAKOTO JIISTHHS TOBTOPHO. SIKIIIO K MeBHA
0co0a yMHCHO 3ar1oTisiyia CepeTHhO1 TSHKKOCTI TilIECHE YIITKOPKEHHS TTOBTOP-
HO, TO TIpH IPU3HAYEHHI IIOKapaHHs 3a Ipyre 3 HUX (IIOBTOPHE) CyIl TOBUHEH
ypaxyBaTH TIOBTOPHICTB SIK 00CTaBUHY, 1110 OOTSKYE MOKapaHHSI.

Biomesncysanna nosmoprocmi 3n0uunie ¢io cymisicnux nonams. 11o-
BTOPHICTh 3J0YMHIB Ma€ CHUJIbHI PUCH 3 AEKIIbKOMAa CyMIXXKHUMH
KPUMiHAJIbHO-TIPABOBUMH MOHATTSIMH, 10 3yMOBJIIO€ TOCTAHOBKY IMUTAHHS
PO HEOOX1THICTB X BiIMEKyBaHHS. 30KpeMa, MOBTOPHICTh 3IOYMHIB CITiJT
BiJIMEKOBYBaTH:

1) 6i0 npoooesicysanoeo 310uuHy — caM 3aKOHOJIABEIlb 3aCTEPIrae, 1o
MTOBTOPHICTH BiJICYTHS IIPY BYMHEHHI TIPO/IOBKYBAHOTO 37I04MHY (4. 2 CT. 32
KK). Oco6muBo akTyaabHHUM i€ IUTAHHS € TOJlI, KOJIU HIEThCS PO BiMe-
YKYBaHHS B1Jl TPOJIOBKYBAHOTO 3JIOYMHY TTOBTOPHOCTI TOTOKHUX 3JI0YHHIB,
HE MOB’s13aH0] 13 3acykeHHAM. CIUIBHUM y LIUX JBOX MOHATTAX € T€, 110
1 IpY IPOZIOBKYBAHOMY 3JIOUHHI, 1 IPY MOBTOPHOCTI TOTOXKHUX 3JIOYMHIB
BUMHSIIOTHCS! FOPUIMYHO TOTOXKHI JisiHHS. OJIHAK SKIIO TPOJIOBKYBAHUIHI
3JI0YMH — LI€ TAKUH OAMHUYHUI 31091MH, HU3KY FOPHIMYHO TOTOXKHUX JisIHb
SIKOTO CIPSIMOBAHO Ha peanti3alilo €¢AMHOTO 3JI0YMHHOTO Hamipy, TO IpH
[MOBTOPHOCTI TOTOXKHUX 3JI0YMHIB JISIHHS HE MO€HAHI €IMHUM HaMipOM,
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BUMHSIOTHCS HE3aJIEKHO OHE BiJ OfHOTO. SIKINO, HAMPHKIAA, 0coba Mae
HaMip BUKPACTH MEBHY pid YACTHHAMH 1 BiJI I0YATKY YCBIJIOMITIOE, IO IS
peanizariii mboro HaMipy i HeoOXiTHO BUYNHUTH JEKiTbKa BUKPAJICHb, M€
MiCIle TPOJOBKYBaHUH 3JI0YHMH. SIKIIO0 K 0co0a Mana HaMip BAMHUTH Kpa-
JKKY 1 CBOTM JIISIHHSIM peastizyBalia el Hamip, a MOTiM y Hei BUHUK BKe
HOBHI HaMip Ha HOBY KPaJIKKY iHIIIOI pedi, SKUi BOHA i pealrizyBaia, TO
B IILOMY pa3i Ma€ Micle BKe MOBTOPHICTh KPaJiKKH;

2) 610 peanbHoOi CyKynHoCmi 3104uHi6 — peajibHy CyKyIHICTb 3JI04HHIB
CKJIaJatoTh, SIK MPaBUJIO, 3I0YMHH, NependadeHi pizHuMHu crartsimu Oco-
OnuBoi yactiau KK, TOII SIK TOBTOPHICTH 3JI0YKHIB, HABIAKH, 32 3araJIbHUM
MPaBUIIOM, CTAHOBJISITH TIJIBKH TOTOXKHI 37I0YMHH. Y THX JKE BHITAJIKAX, KOJIU
3aKOHOJZIaBELlb BU3HAE IOBTOPHICTIO BUMHEHHS 0COO0I0 HE TOTOXHUX, OIHAK
OIHOPIAHMX 3JI0YMHIB, TAKHI BUJ MHOKMHHOCTI B)KE HE MOKHA Ha3UBATH
CYKYITHICTIO — BiH € MOBTOpHicTI0. KpiM TOrO0, peaibHa CyKyIHICTh 3710~
YMHIB HIKOJIM HE MOKe OyTH OB’ si3aHa 13 3aCy/DKEHHSIM, Y TOH Jac sK To-
BTOPHICTb HE 3aJICKHUTH BiJ 3aCy/KEHHS. | B IIbOMY TOJISTaE 1€ OfIHA Bij-
MIHHICTh IIOBTOPHOCTI BiJI peaibHOI CYKYITHOCTI 3JI0UHHIB.

— § 5. PeunauB 37104MHIB

Tlonammas peyuouay 3nouunie naseneHo B ct. 34 KK, Bignosigno 1o
SIKOT peyuouUoM 3104UHIE BUSHACMbCS BUUHEHHSL HOB020 YMUCHO20 3NOUUHY
0cobow, aKka mae cyoumicms 3a ymucHuu 3noyun. lle — neranpHe
KpUMiHAJIBHO-TIPABOBE BU3HAUCHHS MTOHSTTS PEIUINUBY 3JI0YHHIB, SIKE CITi]T
BIZIPI3HSITH BiJI KPUMIHOJIOTIYHOTO (BUBYAETHCS B HAYIll KPUMIHOJIOTIT) 1 TUM
rade oOyTOBOTO PO3YMIHHS PEIMIUBY 3JIOYHHIB.

O3HaKu peyuougy 3104uHi¢ BUTUTUBAIOTH 13 HOTO 3aKOHOAABYOTO BU-
3HAYCHHS 1 € TAKUMU:

1) 6uunenms 0ocoboro 060x uu OinbuLe CAMOCMIIHUX OOUHUYHUX 3TOYUHIE.
Lst 03HaKa € CIIUIBHOTO TSI BCIX BUJIB MHOKUHHOCTI 3JI04MHIB, 2 TOMY Ha-
JIKUTH 1 peUUIUBY 3704HHIB. [Ipy bOMY JUISI HASBHOCTI PELUIAMBY 3J10-
YUHIB (TaK caMo 5K 1 JUII CyKYITHOCTI Ta MOBTOPHOCTI 3JIOYMHIB) HE Mae
3HAUEHHS, IPOCTUMH YH YCKIIaJHEHUMH € BYNHEHI 0COO0I0 OAMHUYHI 3710~
YUHU, OyJIM BOHH 3aKiHUCHUMHU YU HE3aKIHICHUMH, BINHEHUMHU OTHOOCO-
00BO a0o0 y cITiBy4acTi;

2) Hogull 3104UH (AOO 3104UUHU) MAE OymuU UUHEHO 0C000I0 6 Nepioo,
KOMIU BOHA B8ANCAENBCS MAKOIO, WO MAE CYOUMICMb 3a paniule 6UUHEHUT
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3noyun. Ocoba BU3HAETHCS CYAMMOIO 32 3JI0YMH BiJl MOMEHTY HaOpaHHs
3aKOHHOI CHJIM OOBHHYBAJIBHUM BUPOKOM CYIY, IPOTATOM BCHOTO CTPOKY
BiIOyBaHHS ITOKapaHHS i, K PABUIIO, I ¥ ITiCIs BiOyBaHHS TOKapaHHS
MPOTATOM CTPOKY IMOTAIICHHS CYAMMOCTI, SIKIIO ii He Oy/ie 3HATO CyAOM A0
3akiH4eHHS 1boro cTpoky (posain XIII 3aransroi wactunn KK). Tomy
PeIuanB 37104KHIB Oyie BiICYyTHIM Y TOMY pa3i, KOJIM HOBUH 3JI04MH 0C00a
BUMHUTDH, HE NEepeOyBarOYM y CTaH1 CyTUMOCTI, HAIPHUKIIAA 10 TTOCTAaHOB-
JICHHSI BUPOKY Cyy a0o Miciisi HOro MoCcTaHOBJICHHSI, ajie 10 HaOpaHHs HIUM
3aKOHHOI CHJIW; MICIIS 3HATTA Y HOTALIEHHs CyqUMOCTI To1o. Pa3zom 3 Tum
oco0a, sika Oyra 3acyyKeHa BUPOKOM Cy/y 3 IPU3HAYCHHSIM TIOKapaHHs, Bij
peanpHOro BimOyTTS SKOTO BOHA 3BUIbHEHA (ctarTi 75, 79, 104 KK) npo-
TSITOM BCTAHOBJICHOTO CYZOM iCIIMTOBOTIO CTPOKY BBAXKA€THCS TAKOIO, 110
Ma€e CyJIMMiCTh. 3a JIJAHUMHU CYJ0BOi CTAaTHCTHKH, KUTBKICTh OCi0, sIKi Ha
MOMEHT BUMHEHHSI HOBOTO 3JIOUMHY MaJld HETOTalleHy Ta He3HATY Cy/IH-
MicTh, craHoBmia y 2006 p. — 22 983,y 2007 p. — 24 086;

3) 3104uH, 3a AKUl 0COOA MAE CYOUMICMb, T 3N0YUH, BUUHEHUL Heto Ni0
yac yiei cyoumocmi, maromo Oymu ymucnumu. 1le cnenndiyna o3Haka, sika
BHPI3HS€ PEUUINB 3-TIOMIXK 1HIIUX BHJIIB MHOKUHHOCTI (CYKYITHOCTI 3J10-
YHHIB Ta MOBTOPHOCTI 3JI0YMHIB), AJIS SIKUX HE Ma€ 3HaYCHHS (JopMa BUHU
3JI0YHHIB, 3 SIKOI0 BOHU BUMHSIOTHCS. [IpH 1IbOMY ITiJ] YMHUCHHUMH 3JI0UYHHA-
MU HaJIE)KHUTh PO3YMITH HE TIJIbKU 3JI0YWHHU, BYNHEHI 3 YMHCHOIO ()OPMOIO
BUHM (MIPSIMUM 44 HenpsiMuM ymucioMm — cT. 24 KK), a if 3mounHu, Bun-
HeHi 31 3MIIaHoio (OPMOIO BUHH, SIKi, TPOTE, Y IIJIOMY BU3HAIOTHCS YMHC-
HUMH (HAaIPUKIaJ, YMUCHE TSDKKE TUIECHE YIIKOPKCHHS, SIKe CIIPUYMHIIIO
cMmepTh notepminoro, — 4. 2 ¢t. 121 KK).

Skiro ocoba 10 3acymKeHHs 200 B Iepioj] CYTUMOCTI BUMHSIE TEKITbKA
3JI0YMHIB, O/IHI 3 AKHX € YMHUCHUMH, a iHIII — HE0OepEKHUMH, TO PEIHINB
MOXYTb CTAHOBHTH TiJIbKW YMUCHI 3JI0YMHH, TOOTO BUNHEHHS LIIEIO CAMOIO
0c00010 111€ i HeOOEPEKHNX 3TIOYHMHIB HE 3allepedye 3a IHINX HEOOX1THUX
YMOB HasIBHOCTI Y HEl peLMIUBY 3JI0YMHIB.

Buou peyuougy 3nouunie MoxxyTb OyTH BUJIICHI 3aJICKHO BiJ] PI3HUX
KpHUTepiiB, 30Kpema:

1) 3a xapakmepom ¢uunI06anux 0co06010 3104UHIE BUAIISIOTD:

a) 3aeanbHUll peyuous — PEIUJINB, 10 YTBOPKOETHCS PI3HOPITHUMH 3J10-
gyuHamu. Hampukmian, oco0a, sika Mae CymuMICTh 3a KpamixkKy (4. 1 ct. 185
KK), BuniHsie ymucHe nerke TinecHe ymkomkeHHs (4. 1 ct. 125 KK);

0) cneyianvruil peyuoue — PEUUINB, 0 YTBOPIOETHCS TOTOXKHUMH Y1
OJHOPiIHMMU 370unHaMu. Hampukiiaz, oco0a, sika Ma€e CyTUMICTb 3a Kpa-
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nikky (4. 1 ct. 185 KK), y mepion cTpoKy cyArMOCTi BUMHSIE HOBY KpaIiK-
Ky a6o rpabix (4. 2 cT. 185 a6o 4. 2 ct. 186 KK).

3a IHMHX PIBHUX YMOB OLJIbII HeOE3TEYHNM BBAKAETHCS CIICIiaTbHAN
PEeUMIMB 37I0YHMHIB, OCKUIBKH BiH CBIYUTH MIPO MEBHY 3JI0YMHHY KBai]i-
Kallito, npodecioHaizallio 0co0u, HIJICCIPIMOBAHICTS i1 i,

2) 3a KiibKicmio cyoumocmeii:

a) npocmuii (00HOPA306uUll) peyuous — e PEIUIUB, TIPU IKOMY HOBUH
YMHCHUH 3JIOYHMH BUMHSETHCS 0COO0I0, SIKa MA€ OJIHY CYIUMICTb 3a paHiliie
BUMHEHWH yMHCHUH 310unH. Hanpuxkiaz, ocoda, sika Mae CyIuMicThb 3a
panie BunHeHy Kpanixky (4. 1 ct. 185 KK), Bunnsie ymucHe BOUBCTBO
(a. 1 ct. 115 KK);

0) cknaduuii (bacamopazosutl) peyuous — e BANHEHHS HOBOTO YMHC-
HOTO 3JI0YMHY 0CO0OI0, SIKa Ma€ JBi 4M OUIBIIE CyAMMOCTI 3a paHIIle BYK-
HeH1 yMUCHI 31mounHn. Hanpukian, Te came ymucHe BOMBCTBO (4. 1 cT. 115
KK) BunHsie oco0a, sika Mae cynuMicTh 3a Kpaaikky (4. 1 ct. 185 KK) ta
rpabix (u. 2 ct. 185 KK).

3a iHUX PIBHUX YMOB OUIBII CYCIUIBHO HEOE3TIEYHNUM BBaXKa€ThCs
CKJIaHuH (OaraTopa3oBUil) peIUInB;

3) 3a cmynenem cycninbHoi Hebe3neunocmi ocoou:

a) nenimeHyiapHull peyuous — Mae MiClle TaM, J1e HOBUH YMUCHUHN
37I0YMH BYMHAETHCS 0C0000, KA 32 paHille BYNHEHUH YMUCHHHI 3JI0YUH
BigOyBae abo BinOysa MoKapaHHs y BHI 1030aBICHHS BOJII;

0) nenenimenyiapnuil peyudus — Ma€e MiClie TaM, JIe¢ HOBUH YMHUCHUH
3II0YWH BUYMHIETHCS 0CO00T0, KA 3a paHille BUNHEHUH 3JI09MH BinOyBae
a0o BinOyna mokapaHHsI MEHII CyBOpPe, Hi’K M030aBICHHS BOJII.

3a iHUX PIBHUX YMOB OUIBII CYCIUIBHO HEOE3TIEYHUM BBaXKA€ThCs
neHiTeHniapanii peruauB. Hampukman, ymucHe BouBeTBO (4. 1 cT. 115 KK)
BUMHEHE 000010, sIKa 3a paHime BunHeHy Kpaaixkky (4. 1 ct. 185 KK) Bia-
OyBae a0o BijOysa nokapaHHs y Bual 1o30aBieHHs Boji. Lle#t peruaus
BHU3HAETHCS OUTBIT CYCHIIEHO HEOE3MEUHUM TOPIBHSIHO 3 THM, TIPH SIKOMY
Take caMe yMUCHE BOMBCTBO BUMHMIIA O 0co0a, sika 3a paHille BUNHEHY
KpaJi KKy BiOyBae abo Bke BiJIOy/1a MOKapaHHS Y BUJII BUIIPABHUX POOIT,
0oOMe)KeHHS BOJIi UM 1HIIWH 111e OUTBIT M’ IKUH BUJT TTOKapaHHS.

Keanighixayis peuyuougy 3104uunie 3anexxXuth BiJl TOTO, SKUM BiH € —
3arajbHUM M CHeLialIbHAM. 3arajibHUN PELUIUB 3I0YHMHIB, TOOTO PEIH/IMB,
SIKUH CTAHOBJIATH PI3HOPIAHI YMUCHI 3II0YHMHH, HE TATHE 32 COOOT0 KOTHUX
ocobnuBocTe y kBaiiikamii HOBOr0O yMUCHOTO 3JI04KHY; 1IHAKIIE KaXKy4H,
HAsBHICTh pelUIMBY Ha KBamidikaiii ckoeHoTro He BijoOpaxkaeThcs. Ha-
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MPUKIAJ, KO 0c00a, sika Ma€e CyIMMICTh 3a paHille BUMHEHUH po30ii
(ct. 187 KK), mpoTarom cTpoKy CyIUMOCTI BUYNHUTD 3IBAJITYBAHHS, TO 32
BIJICYTHOCTI iHIIMX KBaJi(iKyrOuMX 03HAK OCTAaHHIH 371049MH KBaiQiKyBa-
TuMeThes 3a 4. 1 ct. 152 KK.

SIKIII0 %K PELUIUB € CIeIiaIbHUM, TOOTO 0¢00a BUMHSIE HOBUH YMUCHUI
3JI04HH, SKHH € TOTO)KHUM Y1 OZHOPIAHUM 3 THM, 32 SIKUI BOHA Ma€ Cyau-
MICTb, TO B IIbOMY pa3i KBami(ikalisi CKOEHOTO 3aJIe)KUTh 1Ie 1 BiJl TOTO, U1
nependavaetbes B crarti OcobnuBoi yactian KK sik kBamidikyroua o3Haka
BUYMHEHHS TIEBHOT'O 3JI0YMHY IIOBTOPHO a00 pennauB 3no0unHiB. Hanpukinaz,
SIKIIIO 0COO0Y OyJ10 3aCy/KSHO 3a 3JTICHE YXHUIICHHS BiJl CIUIATH aJliMEHTIB Ha
YTPUMaHHS JITeH 1 10 3HATTS 200 MOTameHHs CyAMMOCTI 32 el 37104nH
BOHA 3HOBY BUMHMJIA TaKe caMe JIiSTHHS, OCTAHHIH 3JI0YWH ITiUIsTae KBai-
¢ikamii 3a 4. 2 ct. 164 KK, sixa nepenbayae KpuMiHaIbHY BiINOBIAaIbHICTD
3a Te came JisiHHSI, BAMHEHE 0C00010, paHillie CYJJMMOI0 3a 3JI041H, Mepe/i-
OavyeHnii 1iero crarrero. OCKIIBKY Clieia bHINA PEIU/INB 32 CBOIMHU O3HA-
KaMU 30iraeThbcs 3 MOBTOPHICTIO 3JI0YHMHIB, 11O OB’ s3aHa 13 3aCyIKEHHSIM
0CO0H 3a paHille BUMHCHHIA 3JI0YMH, TO JIJIS HOro KBamidikarii Moxxe BU-
KOPUCTOBYBATHCSA 1 Taka KBamiQikyroda o3HaKa, rependadeHa y 6ararbox
crartsix OcobnuBoi yactiau KK, sik BAMHEHHSI IEBHOTO 3JI0YKHY [TOBTOPHO.
Hampukna, sikio oco6a, sika Ma€e CyJuMICThb 3a KpaJlKKy, BAMHHUTH TPadiiK,
TO OCTaHHIH 37I0YHH, SKUH CTAHOBUTH PEIUIUB, KBai(iKyBaTUMEThCS 3a
4. 2 ct. 186 KK sik rpabix, BaMHEHHI MOBTOPHO. SIKIIO X Yy AiTHHI 0co0n
€ CHeliaibHUM peuauB 1 npu 1bomy B ctarti OcodnuBoi yactunu KK, sika
repeadavae BiIMOBINAIBHICTD 32 3HOBY BYMHEHUH 3JI0YHH, BiJICYTHS KBa-
Tigikyroua o3HaKa «BUYNHEHHS 3JI0YMHY OBTOPHO» UM «BYMHEHHS 3JI0UMHY
0c00010, paHillle CyIMMOIO», TO HOBHH 3JI0YMH KBaTI(DIKY€EThCSI, 32 3aralib-
HUMH TIpaBUIIaMu, 0e3 BitoOpaxeHHs y ¢popmydi kBamidikariii Toro, o Mae
MIiCIIE PEIU/IUB.,

Kpuminanvno-npasose 3nauenus peyuougy 3104unis pOsBISIETHCS
y Takomy:

1) y BUunajakax, onMcaHux BHIIE, PEUHNB 3J0UYMHIB BIUIMBAE Ha KBaJi-
(ikalliro CKOEHOTO 1y 3B’513Ky 3 LIMM TATHE 32 cOO0I0 KPUMiHAIBHY BiJIIIO-
BiJanbHICT 3a yacTHHOIO cTarTi OcobnuBoi yactuau KK, sika oOxiragena
OLIBII CYBOPOIO CAHKIII€O MOPIBHSHO 3 Ti€I0 YaCTUHOO IIi€i camMoi CTarTi,
sIKa Tiepe10ayae OCHOBHUM CKJIa]| IEBHOTO 3JI0YHMHY;

2) y BHIaJKaX, KOJIH PEIUINB HE BIUTMBAE Ha KBaTi(DIKAIliF0 CKOEHOTO,
BiH MO)ke OyTH BpaxOBaHUU CyIOM IpPH MPU3HAYEHHI [TOKapaHHs K 00-
CTaBHHA, 110 Horo o0Tsokye (. 1 4. 1 cT. 67 KK).
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Biomesicysanns peyuougy 3104uHis 6i0 cymizxicnux nonams. Peruans
3JI0YMHIB Ma€ CIIUIbHI PUCH 3 JIEKIIPKOMa CYMIXXHUMH KPUMiHAJIbHO-
IIPaBOBUMHU MOHSTTSIMH, OJHAK HAMOLIBII aKTyaTbHUM € TIUTAHHS 8i0MENC-
V8aHHsl 11020 610 nosmopHocmi 31ouunig. HeoOXiHICTh TaKOTo BiIMEKYBaH-
HS 3yMOBJICHA THM, 1[0 OUTBIIICTh BUTIA/IKIB PEIIUINBY 3JIOYMHIB OTHOYAC-
HO Ma€ 1 BCi 03HAKW MOBTOPHOCTI. OJJHAK HE KOXKCH PEIHIHNB 3JIOYHHIB
€ TIOBTOPHICTIO 3JI0YMHIB, 1 B TOH K€ Yac He KO)KHA MOBTOPHICTH 3JIOUMHIB
€ peruauBOM. 30KpeMa, TIOBTOPHICTD 1 PEIIMINB 3JI0YHHIB 30Iraf0THCS Tilh-
KH TaM, Jie 0c00a, OyIyqn 3acy/DKCHOIO 33 IEBHUIM YMUCHUHN 3JI0YHH, TIPO-
TSTOM CTPOKY CYAMMOCTI BUMHSIE HOBUH TaKWi caMHil a00 OIXHOPIIHUHN
31049uH. [HaKMIe KaXky4n, 30iraloThCsl TUTHKHA TTOBTOPHICTh YMHUCHHUX 3J10-
YHHIB, TIOB’s13aHa 13 3aCy/DKEHHSM, Ta ClielliabHui perunus. [Ipore okpe-
Mi BUJIM PELUIUBY HE € TOBTOPHICTIO. Hanpukiaa, BUMHEHHS YMUCHOTO
BOuBcTBa (4. 1 cT. 115 KK) ocobor10, sika Mae CyauMICTh 3a 3rBaJITYBaHHS
(4. 1 ct. 152 KK), € peruanBoM, OJJHaK HE € TIOBTOPHICTIO. Y TOH ke yac
OKpEeMi BUJIM MOBTOPHOCTI HE € peruanBoM. Hanpukiaa, BAMHEHHS JIBOX
KpaJiKoK 0c00010, SIKY 3a )KOHY 3 HUX I1Ie He OyII0 3aCy/KEHO, € TIOBTOP-
HICTIO, TIPOTE HE € PEIUANBOM. TOYHO TaK caMO BUMHEHHS HOBOTO HEoOe-
PEKHOTO 3JIOUHHY, TOTOXKHOTO 3 TUM, 3a SIKHH 0C00a Ma€e CyJUMICTb, € 10~
BTOPHICTIO, ajie He € PEIUINBOM. TakiM YMHOM, IOBTOPHICTH Ta PEIUINB
3II0YMHIB € TOHATTSIMH, 3MICT SKAX YACTKOBO MEPEXPEIIYEThCS.

KoHTpo/ibHi 3anuTaHHs

1o Ha3MBa€THCS MHOKMHHICTIO 3JI0YMHIB?
SIKi 03HaKM XapaKTepHU3yOTh MHOKUHHICTD 3JI09MHIB?
SIKM 37104MH HA3UBAETHCS ONMHUYHUM?
SIK1 BUALIAIOTS BUAY OOQUHUYHNUX 3JI0OYMHIB?
SIKi 03HaKU XapaKTEepPU3YIOTh MOBTOPHICTh 3JIOYMHIB Ta il
BUIU?
SIK1 03HaKM XapaKTepHU3yIOTh CyKYIHICTb 3JI0YHMHIB Ta il BUIH?
. SIxi O3HAaKM XapaKTepHU3YIOTh PEIUINB 3JI0YMHIB Ta HOTO
Bum?
8. YV gomy mossirae BiAMiHHICTD Mi’K ITOBTOPHICTIO, CYKYTIHICTIO Ta
PCLHIUBOM 3JI0YHHIB?
9. Sk xBasi(iKyIOThCS TTOBTOPHICTH, CYKYIHICTh Ta PELUANB 3J10-
YHUHIB?
10. SIxe KpEMiHAIBLHO-TIPABOBE 3HAYEHHSI TOBTOPHOCTI, CYKYITHOCTI
Ta PELMINBY 3JI04HHY?

M

~No
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Pozmisa XIV

O0cTaBUHHU, 1110 BUKJII0YAKOTD
3JIOUMHHICTD TiAHHSA

§ 1. [TonsATTS TAa BUAM OOCTABUH,
1[0 BUKJIKOYAI0Th 3JI0YUHHICTD TiSTHHS

1. Hepinxo npuBarHi, a TAaKOX CIy>k00Bi 0COOM BUMYIIECHI CKOIOBATH
BUYMHKH, 1110 32 CBOIMH 30BHIIIHIMHU O3HAKaMH 301rafoThCs 3 TUM a00 1HIIIMM
3IIOYMHHHM JISTHHSIM (HAIPUKIIA, I030aBICHHS KUTTS TOTO, XTO TIOCATAE,
TIPH 3aXKCTi BiJl HOTO Haray 30iraeThes 3 03HaKaM¥ BOMBCTBA; 3HUIIICHHS
MaifHa Ui yCYHEHHS HeOEe3MeKH, BUKIIMKAHOT TIOKEXKEI0, Mae€ OJTHAKOB1
(hakTHUHI 03HAKH 31 3I0YMHOM, iependadeHnm cT. 194 KK; 3actocyBanHs
30po1 mpariBHUKOM MIJIIIIT TPU 3aTpUMaHH]I HEOE3MEeUHOTO 3JI0YHHII 301-
raeThes 3 KBaMI(PIKOBAHUM MEPEBUIICHHIM BiIau Toio). OHaK MO CYTi
TaKi BUMHKHU HE € CYCIIJIbHO HeOe3neunumu 1 nependoauennmu KK, a, Ha-
BIIAKH, BU3HAIOTHCS PABOMIPHUMU 1, SIK IPABHJIO, CYCHIBHO KOPUCHUMH.
VY Hayni KpEMiHAJIBHOTO ITpaBa TaKi BUMHKH — HeoOXigHa 000poHa, Kpaii-
Hsl HEOOXiJHICTh, 3aTPUMaHHs 0COOM, 1[0 BYMHUIIA 3JI0YMH, BUNIPABIaHUN
PHU3UK, BUKOHAHHS CITY>)KOOBOTO 00OB’sI3KY, BUKOHAHHS 3aKOHHOTO HaKazy
TOIO — IMEHYIOThCSI 00CTaBHHAMH, 1[0 BUKIIOYAIOTH CYCIiJIbHY HeOe3-
MEYHICTH 1 TPOTUIPABHICTH, 200, 1HAKIIE KAKY4H, 3JT0OYMHHICTD TiSTHHS.
IOpunnana mpupoa X 00CTaBUH MOJIATAE B TOMY, III0 BOHH BUKJTIOYAIOTh
caMy IiJICTaBy KpUMiHaIbHOI BiamoBimamsHOCTI (cT. 2 KK), ToOTO 3a3Ha-
YeH1 BUMHKH XapaKTePU3YIOTHCS TAKIMH O3HAKAMH, K1 BUKITIOYAI0Th MOYK-
JIUBICTh iX BU3HAHHS CYCITIILHO HEOS3IIETHNM JISTHHSM, IO MICTHUTH O3HA-
KM CKJIaay 37iounny, nepeadaderoro KK. [{lum BoHM BiIpi3HAIOTHCS Bijl
o0CTaBUH, 10 CIY)KaTh MiJICTABOIO JUIsl 3BUIBHEHHS 0COOU Bijl KpUMIHAJIb-
HOT BIAMOBIAAILHOCTI (JIOKJIAIHO PO 1€ IUB. Y po3iii XV mipy4yHuKa).

2. Kpuminaneuuii konekc 2001 p. ynepiiie BUIIIUB 3a3Ha4eHi 00CTaBH-
HU B camoctiitaui po3ain VIII 3aransHoi yactuHM 11i Ha3Bo «O0CTaBH-
HU, 110 BUKIIOYAIOTh 310YMHHICTD AisHH». IX nepenik — HeobXinHa 060-
pOHa, 3aTpuMaHHs 0COOH, 110 BUMHMIIA 3JI0YMH, KpalHsI HEOOXiqHICTH,
(hi3ngHMN a00 ICUXIYHUH NIPUMYC, BUIIPABIAaHUN PU3UK, BUKOHAHHS Ha-
Ka3y a00 pPO3MOPS/HKEHHS, BAKOHAHHS CIEIIaIbHOTO 3aB/IaHHS 3 MTONIEPe/I-
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YKSHHS YU PO3KPUTTS 3JI0YMHHOT TiSUTBHOCTI OPTaHi30BaHOI TPYIH YH 3710~
YHHHOI OpraHizamnii — 3HauHo po3mmpennii mopiBasHO 3 KK 1960 p., sxuit
nepenbadaB uine HeoOXiTHYy 000pOHY, KpaiftHIO HEOOXiTHICTh Ta 3aTpH-
MaHHS 370YMHII.

3. Ha3Bani o0CTaBUHH XapaKTePU3YIOTHCS HU3KOIO 3aralbHUX O3HAK.
Ilepwa o3naka nonseae 6 momy, wjo 6ci 8OHU AGIAIOMb COO0I0 C8I0OMI i 80-
60T UUHKU THOOUHU Y hopmi Oii (Hanpuxiad, npu HeoOXiOHill 000pPOHi)
abo be30isbrocmi (HAPUKIIal, HEHAIaHHS JOTIOMOT'H IIPY BUKOHAHHI Ha-
Kazy). BUHATOK CTaHOBUTH JIMILIE 3aTIOISTHHS LIKOIY PAaBOOXOPOHIOBAHUM
iHTepecaM y pe3ynbTari HemepeOopHOro (i3UYHOTO MPUMYCY, SKLIO BHA-
CJIIJTOK TaKOTO MPUMYCY 0co0a He MOIJIa KepyBaTh CBOIMH BYMHKaMH (4. 1
ct. 40 KK). Bigomo, o Henepebopuuii hisnuHUil IpuMyc IK 00CTaBHHA,
sIKa BUKJIIOYA€ BOJIUMICTD AiSIHHS, PO3IYISIAETHCS HacaMIepea y pO3ii,
MIpHUCBSTYEHOMY 00’ €KTHBHII CTOPOHI 3104nHY. BoueBunip, 1m0 111 06cTaBu-
Ha 3 CBOEIO IOPUINYHOIO ITPUPO/IOI0 TA O3HAKAMH BiJPI3HAETHCS Bl IHIINX
00CTaBHH, SIKi BUKJIIOYAIOTh 3JI0YMHHICTD AisIHHS, IO epegdaueHi B po3-
i VIII 3aransaoi yactnau KK.

pyea o3naka — ye 308HiwHA nodioHicmys (30i2) hakmuuHux, BUOUMUX,
00 EKMUBHUX O3HAK CKOEHO20 GUUHKY | 6IONOBIOHO20 3104uHY (HATIPUKIIAI,
11030aBJICHHS KUTTS MPU HEoOXiTHIA 000pOHi 30iraeThes 13 30BHIMIHIMA
O3HaKaMH BOMBCTBA, a 3alOJisIHHS CMEPTi HEOE3MEeUHOMY 3JI0YMHIIIO Ipa-
LIBHUKOM MIJIIIiT PU HOTO 3aTpUMaHHI 30iraeThCs 3 BUAUMHUMU O3HAKAMU
nepeBHIeHHs Biaaau tomo). Y ynaHomy KK anamizoBaHy o3HaKy mpsiMo
He 3aKpiIieHo, mpote BoHa Oyna nepeadadena B KK 1960 p., B sikomy crat-
Ti 13 Ta 14 XapakrepusyBain HEOOXiTHY 00OpOHY 1 KpaiiHIO HEOOXiTHICTh
SK 1ii, 0 MiANagarTh i 03HAKU AisHHS, nependadeHoro KK. Ognax
1 3apas, KO CKOEHU BYMHOK 32 CBOIMH 30BHIIITHIMH O3HAKaMH He 30ira-
TUMETBCS 3 THM UM 1HIIUM 3JI0YMHOM, TO 1 6€3MpeAMETHIM € OOTOBOPEHHS
MIUTaHHS MTPO HASBHICTH SIKOICH 13 PO3MIISIYBAaHUX OOCTaBHH.

Tpemsa o3naxa xapaxmepusye coyianbHull 3MICm 3a3HAYEHUX 6UUHKIG.
I xoua B KK iioro npsimo He BU3HAYEHO, OAHAK BHCHOBOK NP0 COLIaJIbHY
XapaKTePUCTUKY HEOOXiTHOT 000pOHH, KpaitHL01 HEOOX1JHOCTI Ta 1HIINX
00CTaBWH, IO BHKJIIOYAIOTH 3JIOYMHHICTD JIISTHHS, MOXKe OyTH 3pOOIIeHui
Ha OCHOBI OIIIHFOBaHHS MiACTaB JUIs X BYMHEHHS, X IIJICH, TOMYCTUMHUX
3ac00iB 1X JOCATHEHHs Tol0. BoHM ¢Bi4arh mpo Te, 1110 OUIBIIICTS 13 3a-
3HAYEHUX BUMHKIB € CYCHIIbBHO KOPUCHUMHU. BopHOUAC 11 HE BUKIIIOUAE
TOTO, IO B JACSAKHX BHIAJKaX TaKi BANHKU MOXKYTb 1 He OyTH CyCHiJIbHO
KOPUCHUMH (HAITPHUKJIIA, OKPEMI BUITAIKH 3aMOAISTHHS IITKOIN MTOTEPITIIIOMY
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3 FI0ro 3roj|, y CTaHi KpaiHbO1 HEOOXiTHOCTI TOIIO). Y TaKUX BUIAIKAX
BOHH BU3HAIOTHLCS COIIaJIbHO JIOMYCTUMHUMU (IPUHHITHUMH), 200, K 1HO-
Il KQKYTh, CYCIITPHO HEUTPAIBHUMH, aje AOUiTbHUMHA. Lleil BUCHOBOK
Binmnosinae monoxenasM KK, B sikoMmy Ha3BaHI BAMHKH XapaKTEPU3YIOThCS
sk He3nourHHI. ColiaabHUM jke 3MICT 3J10unHY, K BigoMmo, KK Bu3Hauae
yepe3 Kareropiro cycminsHoi Hebesneku (ctT. 11 KK). OTxe, anamizoBaHi
BUYMHKH SIK HE3JIOUMHHI HE € 1 CYCIIJIbHO HEOC3MeYHUMU.

Yemeepma ozunaxa xapaxmepusye 10puoudny Gopmy ananizo8anux
suunkig, mo Bu3Ha4aeThea B KK mepemyciM uepes 3anepedeHHs FOpUANIHOT
(hopmu 310unny, ToOTO nependadenocti misaa KK (4. 1 cr. 11 KK). Tak,
XapaKTEePUCTHKA OUIBIIOCTI 3 TocIiKyBaHuX BYMHKIB y KK mounHaeThest
CIIOBAMH «HE € 3I0YMHOM. ..». [I03UTHBHA K XapaKTepUCTHKA iX IOPUIMIHOT
(dbopMu nonArae B TOMY, L0 BCl BOHH € BUMHKaMU npaBoMipHuMU. [Ipo e
npsiMo BkasyeTbes B 4. 1 ¢T. 41 KK, e 3anoistHHS K01 TIPAaBOOXOPOHIO-
BaHUM IHTEpecaM 3 METOI0 BUKOHAHHS 3aKOHHOTO Haka3y BU3HAETHCS JII€I0
(Oe3misubHICTIO) npasomipHoio. B OCHOBI %k MPaBOMIPHOCTI aHAIII30BaHUX
BYMHKIB JIKHUTh a00 peastizalisi 0co00 CBOro cy0’€KTUBHOIO mpasa, abo
BHKOHAHHS IOPHINIHOTO 000B’ 53Ky, a00 3IIHCHEHHS BJIaJHOTO TOBHOBA-
xeHHst. Tomy 3a3HaueHi oOcTaBuHHM 3akpiruieHi He Titbku B KK, a i B iHmmx
3aKOHOJIABYMX aKTax (Harpukial, 3akoHax Ykpainu «IIpo mimimiroy, «IIpo
ciyx0y 6e3nexn Ykpaiam», «IIpo oneparnBHO-pO3NIYKOBY AiSUTBHICTHY,
aJIMiHICTPAaTUBHO-TIPABOBHX Ta IHIKNX 3aK0Hax). Jlo oOcTaBuH, nepeadaye-
HUX IHIIAMH 3aKOHOJJABYMMH aKTaMH, HaJle)KaTh BUKOHAHHS TIpodeciiHmx
YH CITY»KOOBHX 000B’SI3KiB, 3aCTOCYBaHHS CHIIH, CTIEIliaJIbHIX 3ac00iB, 30poi
TOLLIO.

Haperri, n sma oznaxa xapaxmepu3zye KpuMiHaibHO-NPABo8i HACIiOKU
30IlICHeHHs AHANI308aHUX NPABOMIPHUX euuHKig. 111 HACTIIKA TONATAIOTh
HacamIlepes] y TOMY, IO TaKi BANHKU HE BU3HAIOTHCS 3JI0YMHHUMU, TOMY
BOHH BUKJIIOUAIOTh CaMy ITiJICTaBy KPUMIHAJIBHOT BiIMOBIIaIbHOCTI, a BijI-
TIOBITHO 1 KpUMiHAIBHY BiAIOBIAIBHICTH 32 3aNO/ISIHY IIIKOTY.

Po3nin npo oOcTaBuHM, IO BUKITIOYAKOTH 3JI0YMHHICTD JiSTHHS, HE BH-
maakoBo po3ramoBannii B KK micist mpunmciB Mmoo BYCHHS PO 3JI0UHH.
Tomy 3a3HaueHi 00CTaBUHU MAIOTh 3HAUEHHS JJIs1 BUPIIIICHHS MATAHHS TIPO
BUKJIIOYEHHS SIK 3aKiHUEHOT0, TaK 1 He3aKiHYEHOTO 3JI0YHMHY, & TAKOXK AJIS
BHKJIFOUCHHSI 3JIOYMHHOCTI JIiSIHHS, B4MHEHOTO SIK 1HIUBIyaIbHO, TaK 1 Je-
KiTbkoMa ocobamu (y CHiByYacTi).

Takum 4nHOM, 0OCTaBUHHU, 1110 BUKJIFOYAIOTh 3I0YMHHICTD TisTHHS, — ye
nepedbaueni KK ma inwumu HopMamusHo-npasosumiL akmamil 306HiUHbO
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NOOIOHI 31 3NOUUHAMU CYCRITLHO KOPUCHT (COYIANIbHO NPUUHAMHE) Ma NPaeo-
MIDHI BYUHKU, WO BUKTIOYATOMb NIOCMABY KPUMIHATbHOT 8i0N06I0AIbHOCTNE
34 WKOOY, 3an00ISIHY NPAGOOXOPOHIOBAHUM THMEPECAM.

O6cTaBuHH, 10 BUKIIIOYAIOTH 3JI0YMHHICTD JisTHHS, MOXKYTh OyTH Kia-
cudikoBaHi 3a pi3HUMHU KpuTepisiMu. 1 KpUMiHAJIBHOTO MpaBa iCTOTHUM
KpuTepieM Takoi kiacudikarii € ropuauaHa (hopmMa Ha3BaHUX MTPABOMIPHUX
BYMHKIB. 3 IIbOTO MOMISAY BC1 OOCTaBUHM, 10 BUKIIOUYAIOTh 3JI0YMHHICTh
JiSTHHS, SK PAaBOMIPHI BYNHKH MOXKYTh OyTH PO3IOiIEHI Ha TPU TPYTIH,
a came: 1) peanizalis 0co00r0 CBOTO Cy0’€KTHBHOTO TpaBa (HANPHUKIAI,
HeoOxiHa 000poHa, KpaiHs HeOOX1AHICTh, 3aTPUMAaHHS 3II0YHHIIS TOIIO);
2) BUKOHAHHS FOPUINIHOTO 000B’A3KY (HAIIPHUKIIA]l, BAKOHAHHS MTpodeciii-
HUX 000B’s3KiB, HaKa3y ad0 PO3MOPSHKEHHS Ta iH.); 3) 31iCHEHHS BIIaIHUX
MMOBHOBAKEHb (HANPHUKIIAM, 3aCTOCYBaHHS 3alIO01KHUX 3aX0/iB, (Hi3HUHOT
CHJIH, CIIeLiajbHUX 3aC00iB a00 3001, MPUMYIITYyBaHHS 10 [IOKOPH).

AmnanizoBani o6craBuau B KK mocigarote pi3He micie: ofHi 3 HUX Tie-
penbayeni B 3aranphiit yactuni KK, inmi — y yactuni Ocobnusiii. Ti 3 HuX,
110 TIAMaNaloTh i O3HAKK JEKUTHKOX 3JI0UMHIB, 3aKPITUICH] y 3aranpHiil
yactuHi KK 1 BUBUarOThCS B Kypci 3araibHOi YaCTUHU KPUMiHAIBHOTO
mpasa (HeoOxiHa 000pOHa, KpaifHs HeOOXiIHICTh, 3aTPUMaHHS 3ITOYHHLI,
BUKOHAHHS Haka3y TomIo). [HmI oOcTaBuHU, 110 MiANAJAI0Th i 03HAKH
SIKOTOCB OJTHOTO 3JI0YMHY, BUBYAIOThCS B Kypci Oco01MBOT YaCTHHU KpUMi-
HaJBHOTO MpaBa (HanpuKiIaj, BOEHHa HeoOXinHicTh — 4. 1 cT. 433 KK).

§ 2. HeoOxinHna o0opona

1. BignosinHo 10 4. 1 ct. 36 KK HeoOxiqHO0 000POHOI0 BU3HAIOTHCS A,
BYMHEHI 3 METOIO 3aXUCTy OXOPOHIOBAHUX 3aKOHOM TIPaB Ta iHTEPECIiB 0COOH,
sIKa 3aXUIIAETHCS, 00 1HIIOT 0COOM, a TAKOXK CYCIUTBHUX IHTEpECiB Ta iHTe-
PECiB nepyKaBH BiJI CyCITLIFHO HEOS3MEUHOTO MOCITaHHSI IIIJISIXOM 3aTIOiSTHHS
TOMY, XTO [TOCSITa€, KO, HEOOX1THOT 1 TOCTaTHBOI B JIaHiii 0OCTAHOBIIL JIsI
HETalHOTO BIABEPHEHHS YW NMPUIIMHEHHS MOCITaHHS, SKIIO MPH I[OMY
He OyI10 JIOMYIIEHO ITePEeBUIIIEHHS MeX He0OXiTHOT 000pOHH. 3BiICH BUILITH-
Bae, 10 HEOOXiTHA 000POHA — Ye NPAGOMIPHUL 3AXUCIT NPABOOXOPOHIOBAHUX
inmepecie ocobu, cycnitbemea abo 0epaicasu 8i0 CYCRIIbHO HeOe3NeuHo20
NOCA2ANHHS, GUKTIUKAHUL HEOOXIOHICIIO 11020 He2aliH020 6i08EPHEHHS Uil NPU-
NUHEHHS WISAXOM 3aNO00ISIHHA MOMY, XIMO NOCA2AE, WKOOU, KA 8i0N08I0ae
Hebe3neyi nocsieanusi ma 0OCMaHo8yi 3axXuUcmy.
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2. [IpaBo Ha HEOOXiHY 00OPOHY € IPUPOTHHUM 1 HEBIIUYKYBaHUM, a Ta-
KO aOCOJIFOTHUM ITPaBoM JitoauHU. OCTaHHE O3HAya€, 110 BCI 1HII 0co0U
HE MaloTh IpaBa NEPELIKOKATH T'POMaISIHUHY B 3aKOHHOMY 371HCHEHH]
npasa Ha HeoOXiHy 00opoHy. [IpaBo Ha HeoOXiTHY 0OOPOHY € CAMOCTIHHIM,
a He J0/IaTKOBUM (cyOcH IiapHIM) CTOCOBHO JiSTIBHOCTI OPTaHiB JAep:KaBH
1 IOCaI0BUX 0Ci0, CIeliaJbHO YIOBHOBAKEHUX OXOPOHSTH ITPABOTIOPSIOK.
[HIMME c10BaMU, KOKHHUI TPOMAJISTHIH Ma€ MPaBo Ha HEOOXiHY 000pOHY
HE3JISKHO BiJl MOXKJIMBOCTI 3BEPHYTHUCS 32 JOMIOMOT'OIO JIO OpTaHiB BIIaJN
a0o rmocafoBuX 0Ci0 TS BiIBEpHEHHS UM IPUTIMHEHHS ocsiranHs. HasBHicTh
IpaBa Ha HEOOXiJHYy 00OPOHY HE MOB’s3aHa TaKOX 13 HAsIBHOIO Uil 0cOOU
MOYKJIUBICTIO 3BEPHYTHCS 3a JIOTIOMOTOO JI0 1HIIKX TpoMajisiH. Y 4. 2 ¢T. 36
KK 3a3nadeHno, mo koykHa 0coba Mae IpaBo Ha HEOOXiTHY 00OpOHY He3a-
JIE’KHO BiJl MOMKIIMBOCT] YHUKHYTH CYCHIJIBHO HEOE3MEYHOTr0 MOCATaHHs a00
3BEPHYTHCS 32 JOTIOMOTOIO JIO 1HIINX 0CI0 Y1 OpraHiB BIAJIH.

3akpimnene y ct. 36 KK mpaBo koxHOi 0coOn Ha HE0OXiTHY 000pOHY
€ BaXXJIMBOIO rapaHTi€ro peainizanii nonoxenHs: Koncrutynii Ykpainu npo
Te, 10 KOXKEH MA€ [TPaBO 3aXHUILATH CBOE YKUTTS 1 31I0POB’ S, JKUTTS 1 3710pOB’sI
IHIIAX JIFOfIeH Bifl MPOTUTIPABHUX IMTOCSTaHb (4. 3 cT. 27).

Ockinbku 301CHEHHS] HE0OXiTHOT 00OPOHU € CyO’€KTHBHUM IPABOM,
a HE IOPUJIMYHUM 00O0B’SI3KOM I'POMaJITHHHA, TO BiJIMOBA OCTAHHBOI'O BiJ
BUKOPHMCTaHHS CBOTO IpaBa HE TSTHE 3a COOO0I0 SIKOICh FOPUANYHOI BiAmo-
BimanpHOCTI. KpiMm TOro, rpoMajisiHUH He 30008’ I3aHUI JOBOUTH JIO BiJI0-
Ma JIep>KaBHUX a00 1HIIMX OPTaHiB YM MOCAI0BHUX OCIO MPO BAMHEHHUI HUM
aKT HeoOXiTHOT 0OOPOHH, X04a BiH 1 Ma€ MPaBoO 3pOOUTH TaKe ITOBiJOMIICH-
HS B iHTEpecax MPaBHILHOTO BUPILIECHHS KPUMiHAIBHOI CIpaBH, IO MO-
PYUIYETHCS Y 3B°SI3KY 13 CYCHUTBHO HEOC3MEUHNUM ITOCSTAHHSIM.

3. Ilpaso Ha HeobXiOHY 0OOPOHY UHUKAE TUULE 30 HASABHOCTI 8I0N0BIO-
noi' niocmasu. 3rigHo 3 4. 1 ct. 36 KK HeoOXiaHOI0 000pOHOIO € BUNHEHHS
CYCHUIBHO HEOE3MEeYHOro MOCIATaHHS, [0 BUKIUKAE Y TOTO, XTO 3aXHIIa-
€THCS, HEOOX1THICTh Y HOTO HETalfHOMY BiJ[BEpHEHHI UM MPUITMHEHH] TS~
XOM 3aloJisiHHS TOMY, XTO MOCsATae, IKOAM. [HaKIIe Kaxy4du, niocmasa
HE0OXIOHOI 000POHU CKIA0AEMbCSL [3 080X eleMenmis, a came: 1) cycninbho
Hebe3neuHo2o nocseants ma 2) HeobXioHocmi 8 1020 He2aliHoMy iosep-
HEHHI YU NPUNUHEHHI.

4. I[1epwiuii enemenm O3HA4AE, WO MOCATAHHS HOBUHHO OYMU CYCHINLHO
Hebesneunum. JIISTHHS, IO HE € CYCIIBHO HeOe3MeYHnM, Hi 3a SIKHX YMOB
HE MOXE MOPOKYBaTH MPaBO Ha HEOOXiTHY 00OpOHY (HANpUKIad, Taka
000poHa HEMOKJIMBA MTPOTH MPABOMIPHUX BYMHKIB, 110 3/[IHCHIOIOTHCS
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y cTaHi HeoOXigHOI 000pOHH, KPaiiHbOT HEOOX1IHOCTI, MPH 3aTpUMaHH1
3JI0YMHIIS, BHKOHAHHI BIFICBKOBOTO 200 cIy»KO0BOT0 000B’SI3KY, & TAKOK
MIPH IHIIUX 0OCTaBUHAX, [0 BUKIIFOYAIOTh 3JI0YMHHICTH JTiSTHHS).

[1ix mocsiraHHsM PO3yMi€ThCs MOBEAIHKA 3 OOKY JTIOAMHU, HA IO MPSMO
BkazyeThes y 4. 1 ¢1. 36 KK. [TocsirHyTH 03Hadae cripo0y 3aro/isiTy KoY.
Taka cipo0a € cycminbHO HeOe3MedHOI0, AKIIO il 00’ €KTOM BHCTYHAIOTh
MIPaBOOXOPOHIOBaHI MpaBa Ta iHTepecH 0COOH, L0 3aXHUIIAETHCS, a00 THIIOT
0co0u, CyCIIbHI IHTEpeCcH 4M iHTepecH JiepxkaBH. Lle: KUTTs, 370poB’s,
ocobmucTa i crareBa cBoOO/Ia, YECTh 1 T1IHICTh 0COOHU, BIIACHICTH, HEIOTOP-
KaHHICTb KHTJIA, a TAKOXK 1HIII TpaBa i 3aKOHHI iHTepecu ocodu, 110 3a-
XMIIAEThCsS, 00 1HIIOT 0COOU; rpoMajichka Oe3IeKa 1 POMazICbKUi MOPSIIOK,
CTIOKIi¥ TpOMaJIsiH 1 HETOTOPKAHHICTh TPOMaJICHKOTO MaifHa TOIO; 30BHIIII-
Hs Oe3rneka Ta 000pOHO3IATHICTL KpaiHH, 30epeKeHHs IepKaBHOI 1 Bili-
ChKOBOI Ta€MHHIII, HEJIOTOPKAHHICTD JIEPKABHUX KOPJOHIB TOIO. Takum
YHHOM, KOJIO IPaBOOXOPOHIOBAaHUX 1HTEPECIB, IO MOKYTh OyTH 00’ €KTOM
MOCATaHHS, € IPAKTHYHO HEOOMEKEHUM.

CycninbpHO HeOE3MEYHNM € TaKe TIOCSTaHHS, SIKE 3arPOXKY€ 3aOIITHHIM
HeraiHoi iCTOTHOI LIKOAX NMPaBOOXOPOHIOBAaHUM iHTepecaM. [Ipu upomy
TaKUM BU3HAETHCS HE TUIBKH 310YUHHEe nocseanusa (Xoda came L€ € THIIO-
BUM), a ¥ Oy/ib-sIKe 1HIIE CYCIUIbHO HeOe3euHe MOCsITaHHs, 1110 He € 3J10-
YMHOM (HaIpUKJIaJ, OCSTaHHA 0COOH, 1110 HE JOCsIa BiKY, 3 IKOTO MOX-
JIUBa KPUMIHAJIbHA BiINIOBIJAJIBHICTh, HEOCYAHOTO YK 0COOU, IO Ji€ HEBU-
HyBaro, TOIIO).

[HOXI BBaXaIOTh, 1110 CYyCNIBHO HEOE3MEUHE TOCATaHHS MOXEe BUpaKa-
Tucs Tinbku y Hanaxi. [Ipore ct. 36 KK Takoro oOMexeHHsSI HE MICTHTb.
Tomy mocsiraHHsT MOKE TIOJISITATH M Y JisIX, IO HE MAIOTh XapakTepy Ha-
najy (HampuKIag, 3aMax Ha Kpaaikky). [locsranHs Moxe OyTH BYMHEHE
0c00010 SIK 13 3acTocyBaHHAM (Di3MUHOT CHIIM (HAIIPUKJIA[, CrIpo0a 3a yu-
TH KEPTBY), TaK 1 3 BAKOPUCTAHHIM 30pO1, IHIIMX 3HAPS/b, TPEIMETIB,
MeXaHi3MiB, TBapHH Ta iH. OTXe, cycninibHo Hebe3neune nocsieauts, nepeo-
bauene y u. 1 cm. 36 KK, — ye 6y0v-ski Oii 1100unu, 6e3nocepeoHbo cnpsi-
MOBAHI HA 3aN00IAHHS He2auHOI iICMOMHOI WKOOU NPABOOXOPOHIOBAHUM
inmepecam ocobu, wo 3axXuacmvcs, YU iHwoi ocobu, cycninbHum iHme-
pecam abo inmepecam 0epicasu.

IcTOTHOIO XapaKTEPUCTHKOK CYCIIIbHO HEOS3IMEUHOI0 MOCITaHHs
€ 11020 HAABHICMb, MOOMO MPUBANICMb Y YACT, NPOMALOM AKO20 MINbKU 1
Modcausa 06opoua npomu maxozo nocsicants. CycniibHO HeOe3euHe 1o-
CSTaHHS Mac ITIOYATKOBUI 1 KIHIIEBUA MOMEHTH. P03’ ICHIOIOUH I1€ TTOJIOKEH-
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us, [lnenym Bepxosroro Cyny Ykpainu B moctanosi Big 26 kBitHst 2002 p.
«IIpo cynoBy npakTuKy y cripaBax Mpo HeoOXiTHy 000pOHY» 3a3HAYMB, 110
cTaH HeoOXiHOT 000POHM BUHUKAE HE TITPKH B MOMEHT BUMHEHHS CYCITLITb-
HO He0Ee3MeYHOro MOCATaHHs, a i y pa3i CTBOPEHHS peaibHO1 3arpo3u 3a-
noAistHHS 1Koau (203. 2 1. 2). Y cBOIO uepry, KiHIIeBUH MOMEHT MOCATaHHS
BH3HAYAETHCS PI3HUMH YAHHUKAMU: JOCATHEHHSIM METH THM, XTO TIOCATAE,
MPUITMHEHHSIM A1 TOTO, XTO MOCSTAE, 3a BIACHOIO BOJCIO ab0 BCymeped
BOJIi (HampWKIIaJ, BTeYa, BiIMOBA ITPOJIOBKYBATH MOCATAHHS, HEMOXKITUBICTh
JOBEJICHHS MOTO 10 KiHIIA Ta iH.). [Ipu boMy mepexis] BAKOPUCTAaHUX TPH
Hanaji 3Hapsap a00 IHIIKMX MPEIMETIB BiJl HAMAIHUKA JIO TOTO, XTO 3aXH-
IIA€THCS, HE 3aBK/IM CBIAYUTD PO 3aKIHYCHHS TTOCSATaHHS.

5. Jlpyeuii enremenm, O XapakTepHU3ye IiICTaBy HEOOXiqHOI 000pO-
HU, — 1€ HAAGHICMb Y MO0, X0 3aXULAEMbCA, HeOOXIOHOCTI Y He2allHo-
MY GI0GEePHENHI Ui NPUNUHEHHT HASAGHO20 CYCNITLHO HEOE3NEUH020 NOCA2AH-
HA WIIAXOM 3aN00IAHHSA WKOOU momy, xmo nocseae. Taka He0OXiTHICTh
BHHUKAE TOJ1, KOJIU 3BOJIKAHHS 3 OOKY TOTO, XTO 3aXHIIAETHCS, Y 3aO/i-
SIHHI IIIKOJU TOMY, XTO TIOCSATA€E, 3arPOXKy€ HETAHOIO Ta SIBHOIO IIKOIOI0
MIPaBOOXOPOHIOBAHKM iHTEpecaM. TakuM YMHOM, HAJal0ud TPOMaJTHaAM
paBo Ha HEOOXiAHY 0OOPOHY, 3aKOH Ma€ Ha yBa3i JIMIIE TaKi BUMAAKH 3a-
XHCTY, 32 SIKHX TPOMaJITHUH 3MYUICHUH HEBIJIKJIATHO 3aMOJisITH IIKOIY
TOMY, XTO TIOCSITA€, 3 TUM, 1100 BiIBEPHYTH UM TPUTTUHUTH MTOCATAHHS Ta
e()eKTUBHO 3ICHUTH 3aXHCT. SIKIIO 7K TaKa HEeBiIKJIa{Ha HEOOX1THICTB I1Ie
HE BUHUKJIA YH, HABIIAKH, BKE MUHYJIA, TO i CTaH HEOOX1HOT 000pOHHU ab0
I1e He BUHUK, 200, BHHUKHYBIIH, BXK€ 3aKiHUMBCS. | epimii, i qpyruit Bu-
MaJIKK CBiIYaTh MPO BiACYTHICTH CTaHy HEOOX1IHOI 0OOPOHH.

OTxe, 3aMOMISTHHS IIIKOAW TOMY, XTO ITOCSTAE, 33 BiICYTHOCTI TBOX 3a-
3HAYCHUX elIeMEeHTIB a00 x04a O HasiBHOCTI JIMIIIE OJTHOTO 3 HUX CBiTYUTH
PO HETIPABOMIPHICTb Aill FpOMaisTHIHA, OCKUIBKH BiH He epedyBae y cTa-
Hi He0OX1HOT 000poHHU. BiIIOBIAIbHICTH 3 3aMOISTHHSI TAKOT KO Ma€e
HacTaBaTH Ha 3arallbHUX TijcTaBax. | HaBmaky, HAsSBHICTH 3aKOHHOT TijI-
CTaBU 03HAUA€ BUHUKHEHHS Y TPOMaJITHUHA MpaBa Ha He0OXiIHYy 000pOHY
(3axmcT), 3AIHCHEHHS KOTO XapaKTepU3y€eThCS HU3KOIO0 O3HAK.

6. O3naku neodxionoi o6oponu, BuzHaueHi y ct. 36 KK, xapakrepusy-
10Th: 1) MeTy 000poHU; 2) CIIPSAMOBaHICTh (00’ €KT) 3aMOMisTHHS IIKO/H;
3) xapakTep Aii TOTO, XTO 3aXHIIAETHCS; 4) CBOECYACHICTh 000POHHU;
5) ciBpo3MipHiCTE 00OPOHH.

7. Mema o6oponu. Binnosinuo no 4. 1 ct. 36 KK kiHIieBoro MeToro
HEOOXiTHOT 00OPOHU € 3aXHUCT MPABOOXOPOHIOBAHMUX 1HTEPECIB a00 TpaB
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ocobu, 110 3aXUIIAETHCS, 1HIIOT 0COOH, CYCITIIBHUX IHTEPECiB Ta iHTEpeCiB
JIEP’KaBH Bij CyCHUTHPHO HEOES3METHOTO TTOCSTaHHS.

Jis Bu3HAHHS 000POHU MPABOMIPHOIO TIOCHUTH, 0O 0coba, sika 000-
POHSIETBCS, TIEpeCiliyBaa 3a3HaueHy METY, 1 30BCiM He 000B’3K0BO, 11100
ii Oyno pakTHIHO AOCATHYTO (HANpHUKIaI, 0co0a, M0 3aXUIIAETHCS, 3a110-
JisiTa TOMY, XTO TIOCSITa€E, IIKOJTY, OTHAK HE 3MOTJIa IIPUTTMHATH TTOCATaHHS,
IO MoYasIocs). SIKII0 TOM, XTO 3aXHUILABCS, KEPYBaBCs 1HIIOK METOIO (Ha-
MIPUKIIAJI, METOIO PO3IIPABH HAJ| TUM, XTO [IOCSTAE), TO HOTO JIii HA0yBalOTh
MIPOTUIIPABHOTO XapaKTepy, y 3B 3Ky 3 UMM BiIMOBIIAIBHICTE 32 3aIO/i-
SIHY LIKOJY OBWHHA HACTABaTH Ha 3arajbHUX IiJCTaBax.

8. Cnpamosanicms (06’°ckm) 3anodiannsa wixkoou. 11lkona mpu He0O-
XiTHIE 000POHI TTOBHHHA 3aITOJIIFOBATUCS TUIBKH TOMY, XTO MOCSTAE, HOTO
IpaBaM Ta iHTepecaM. SIKI0 HanaIHUKIB JIeKiIbKa, TO 0c00a, 110 3aXHUIIa-
€THCSI, MOXKE 3aIOIIATH IIKOAY SK OAHOMY, TaK 1 KOOKHOMY 3 HHUX. 3aroji-
STHHS IITKOAM TIpaBaM Ta iHTepecaM IHIINX 0cid He Mmiamaaac mif O3HAKH
HeoOXiaHo1 000pPOHH, a PO3IIISIIAETHCS, HAPHUKIIA, 32 IPaBUIIAMH KpalHbOT
HeoOXigHOCTI a00 TATHE 3a cOOOK BIANIOBINAIILHICT, HA 3araJIbHUX M-
CTaBax.

9. Xapaxkmep 0iit mozo, xmo 3axuuiaemocs. [loBeginka npu HEOOXi1-
Hill 000POHI TOTO, XTO 3aXHIIAETHCS, MOKE OYTH TIJIbKH aKTHBHOIO, TOOTO
BHpaKaTHCS JIUIIE B JIisfX, HA M0 MpsiMo BKa3yeThes B 4. 1 ¢T. 36 KK. Ta-
KUMU JiSIMH MOXYTb OyTH SIK (pi3UuHi 3yCHIIIsl 0COOH, IO 3aXUIIAETHCS
(HanpuKITa, 3aBAaHHS yIapiB KyJIakoM), TaK 1 BUKOPUCTAHHS PI3HOMaHITHAX
3HAPSIb, TPEIMETIB, MEXaH13MiB, TPUCTPOIB TOIIO, IPHUOMY HE TITBKH THX,
110 i1i0paHi, BUSBIICHI 00 3aXOIUICHI Ha MICIIl 3aXKCTY, a i THX, 10 Oyin
pu 0co0I, sIKa 3aXHUIINAEThCs, a00 HABIThH CIICHIAJBHO IirOTOBJICHI HEIO
JUTSE 3aXUCTY (HApUKIIAA, BUKOPUCTAHHS HOXa a00 BOTHEMalbHOI 30poi,
3a37aleriab y3THX U 3aXHUCTY, TOLIO).

3a3HaveHi Aiil nosunui nionadamu nio 03HAKU AKO2OCb OLAHHS, nepeo-
bauenozo KK, T00TO 30iraTucs i3 30BHIMHIMHU, (AKTHIHIM O3HAKaAMHU
SIKOTOCH 3JI0UUHY. Nnerses PO JIii, 110 MiIalat0Th 111l O3HAKH BOMBCTBA,
3aro/IiIHHS TIIECHUX YIIKOMKEHb PI3HOI TSKKOCTI, 3aBJaHHA yJapy 1 mo-
001B TOIIIO.

10. Ceocuacnicms 0boponu. Jlii ocodu, 110 3aXHINAETHCS, BU3HAKOTHCS
[IPaBOMIPHHMMH JIMIIIE y pas3i, KIIO0 BOHH OyJIF BAWHEHI MIPOTATOM YCHOTO Hacy
3IiICHEHHS TTOCSTaHHS. [HaKIIIe Ka)Ky4H, 3aXHUCT BU3HAETHCS BUTIPABIAaHUM
TLTBKY MPOTATOM 4Yacy iCHYBaHHS CTaHy HEOOXigHOI 000pOHH, SKUI BU3HA-
YaeThCS TPUBAIICTIO CYCHIBHO HEOE3MEYHOTO MOCATaHHA, 10 ToTpedye
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CBOTO HETAHOTO BiJIBEpHEHHS a00 MpHUIMHEHHS. TOMY 3aIo/IisIHHS KON
JI0 BUHUKHEHHS TAKOTO CTaHy BU3HAETHCS TaK 3BAHOIO «IIEPEIUacHOI0» 000-
POHO¥O, BIIMTOBITANBHICTD 32 SIKY HACTAa€ Ha 3arajbHUX ITiICTaBaXx.

Pa3om 3 TuM 0c00a, 1110 3aXHIAEThCs, TepeOyBarOYH ITi]] BILIMBOM I10-
CSIFaHHS, HEPIJIKO MPOIOBKYE 3aXHUIIATUCS U Y TOMY pasi, KOJIM MOCSITaHHS
BKe (paKTHYHO 3aKiHYEHO UM MPUTTHHEHO. Y IIhOMY BHITaJIKy Ma€ MiCIle TaK
3BaHa «CITi3HiIa» 000poHa. OIliHKa IIKOH, 3aII0/IiTHOT TOMY, XTO MOCATAE,
y CTaHl «CIi3HII0T» 000POHH, 3aJEKHUTh BiJi TOTO, YCBIAOMIIIOBaIA YU
HE yCBiJloMmiTIoBaja 0coba, sika 3aXHINaeThCsA, 10 Bijmmana HeoOXiqHICTh
y 3aCTOCYBaHHI 3ac00iB 3axucty. Y nmocraHosi [lnenymy Bepxosroro Cyny
VYkpainu Big 26 xBiTHs 2002 p. pu BUPINICHH] [[LOTO MTUTAHHS PEKOMCH-
JYETHCS 3 OISAY HAa OOCTaBHHHM CITPABH BUXOAWUTH 3 TOTO, IO JIJISI 0COOH,
sIKa 3aXUIIAETHCS, Ma€ OyTH OYEBUIHHM, 1110 y 3aCTOCYBaHHI 3aco0iB 3a-
XHUCTY Bijilajga HEOOX1IHICTh. SIKIIO Take IepeKOHAHHS OYyJI0 BIJCYTHE, TO
CJIiJT BBaYKaTH, 110 BOHA repelyBaia y cTaHi HeoOXiqHoi 06opoHn. Takum
YUHOM, SIKIIO 0C00a, KA 3aXHUIIaiacs, J00POCOBICHO TTOMUIISLIACS MO0
KIHIIEBOTO MOMEHTY MOCSITaHHSI, BOHA BU3HAETHLCS TAKOKO, 1110 Jisjia y CTaHi
HeoOXiIHOT 000POHH, 1 TOMY 3aIO/IiTHHS B TaKii CUTYallii ITKOAW TOMY, XTO
ocsirae, MOBUHHO BU3HABATUCS CBOCYACHHM.

OpHak, SKIIO IIKOAY 3aMojIisIHO BXKE IIC/Is TOTO, SIK MOCITaHHs OyJio
BiJIBEPHEHO UM 3aKiHYEHO, 1 71 0co0u, sika 3axumianacs, Oyio O4eBHIHO,
IO y 3aCTOCYBaHHi 3aC001B 3aXHCTY SBHO Bijnasa HeOOXiJHICTh, TaKa 0CO-
0a mijurarae BiAnoBiaIbHOCTI HA 3arajibHUX I11CTaBax.

11. Cnisposmipnicms 0d60oponu. 1151 03HaKa XapaKkTepu3ye Mexi HE0O-
xizHO1 000POHM, SIKi X04a MPSMO 1 HEe Ha3BaHi B 3aKOHI, OIHAK BUCHOBOK
PO HUX MOKHA 3po0HTH, aHami3ytoun yactuau 1 ta 3 ct. 36 KK. Tak, Bij-
MOBiTHO 10 4. 1 3armoisiHa TOMY, XTO TIOCSITa€E, IIKO/a TOBUHHA OyTH HEOO-
X1JIHOIO 1 IOCTaTHHOKO B JIaHi!l 00CTAHOBIII JIJIsl HEraliHOTO BiJIBEPHEHHS YU
MPUITMHEHHS MOCSITaHHS, a 13 4. 3 BUIUIMBAE, 1110 3aI0isHA TOMY, XTO I10-
csirae, TSHKKA MIKoa (CMepTh a00 TSDKKI TiJIECHI YIIKO/KEHHS) Ma€ BifIo-
BiJIaTH IBOM OOCTaBHHAM, B3STHUM Yy €THOCTI: 1) HEOE3MEYHOCTI MOCATaHHS
Ta 2) 006CcTaHOBI 3aXUCTy. Omoice, 3an00isHHI MOMY, X0 NOCA2AE, CMepMmi
abo mANCKO20 MINECHO20 YUIKOONCEHHS BUSHAEMbCA CNIBPOIMIDHUM, AKULO
Ys1 MANCKA WKOOA 8ION0sidaia Hebe3neuHocmi nocseanus i 00Cmanosyi
3axucmy.

Hebesneunicmob nocseanns BU3HAYAETLCS: a) IIHHICTIO OJiara, siKe
OXOPOHSIETHCS 3aKOHOM 1 Ha SIKE CIIPSIMOBAHE MOCSITaHHs (KUTTSL, 37I0POB’ s,
BJIACHICTb, TIJICCHA HEAOTOPKAHHICTh, TPOMAJACHKHI MOPSI0K 1 TOLIO),
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0) peasbHOIO 3arp0O3010 3aAMOIISTHHS LIKOJX LIbOMY OJary 3 00Ky TOTO, XTO
nocsrae. beayMoBHO, O1JIbIII 3HAYHY CYCHUILHY HEOE3MEUHICTh CTAHOBIIATh
MOCSTaHHS Ha KUTTA, 37[0POB’S, CBOOOY, YECTh 1 T1AHICTH JFOIMHHA, HEJI0-
TOpKaHicTh i1 BnacHOCTI Ta kuTia. [lopiBHSHO MEHII HEOE3EYHUMH € T10-
CSITaHHS HA TPOMAJICEKUI TIOPSIZIOK, HEJIOTOPKAHHICTD JIEPyKaBHUX KOPOHIB
TOLIO.

BupimansHuM Ipy BU3HAYSHHI CIIIBPO3MIPHOCTI 0OOPOHH € CaMe CTy-
iHb HEOE3IEUHOCTI OCSATaHHS, 1110 U 6UHAUAE MEMHCT OONYCIMUMOT WKOOU
npu HeoOXiowil obopoHi. TyT iCHYE TIpsiMa 3aJIeKHICTh: YUM HeOe3euHile
MOCATaHHs, TUM IIUPIII MEXi A0MycTUMOi mKoau. OUeBUIHO, 110 3aI0/i-
SIHHSI TSDKKOT IIKOJI TOMY, XTO MOCATAE, CIIBPO3MIpHE JIUIIE 3 MOCSTaHHS-
MU, SIKi CTAHOBJISITh BEIIMKY CYCHUTbHY HeOe3MeuHiCTh (HalpuKiIam, Ipu
3aXUCTI1 KUTTS, 370POB’sl, BIACHOCTI Ta 1H.).

OnHak 3aroJiisiHa TOMY, XTO ITOCSTa€, IKO/Ia Ma€ OyTH CITIBPO3MIPHOIO
HE TUTBKH 3 HEOE3MEeUHICTIO MOCATaHHSA, a i 3 00CTAHOBKOIO 3aXHCTY.

Obcmanoeka 3axucmy BU3HAYAETHCS PeaIbHUMHI MOXKIIMBOCTSIMH 1 3a-
co0aMy TOTO, XTO 3aXHIIAETHCS, JUIS BiIBEPHEHHS YU TIPUITHHEHHSI TTOCS-
ra"fs. XapakTep Takoi 00CTaHOBKH 3aJIEKUTh BiJl PEAbHOTO CITiBBiTHO-
LICHHSI CHJI, MOXKJIMBOCTEH 13aC001B 0COOH, SIKA 3aXUIIAETLCS, 1 0CO0H, IKa
nocsirae. Bepxosuuii Cyn Ykpainu peKOMeH/y€e B TAKUX BHIIAKaX ypaxo-
ByBaTu 00CTaBUHM CIIPABH, 1110 BIUIMHYJIM HAa PEaJIbHE CITiBBIAHOLICHHS CHJII
HalaJHHUKa 1 TOTO, XTO 3aXUIIAETHCS, & caMe: MiCIe 1 yac, HeCTIOAiBaHiCTh
Hara1y, HeIliIrOTOBJICHICTb JUIsSI HOTO BIIOMTTSI, KUIbKICTh HAIllQJHUKIB 1 THX,
XTO 3aXUINAETHCH, X (Di3WYHI aHi (BiK, CTaTh, IHBAJITHICTD, CTaH 310POB’S),
i obctaBuHu. Came 111 00CTaBUHU MOKYTb CBITYUTH PO 0OCTAHOBKY
3aXHCTY, SIKa B OJIHUX BUIIAJIKaX MOXKE CKJIaJaTUCS SIBHO Ha KOPUCTH TOTO,
XTO 3aXHIIAETHCA (TaKy 0OCTAaHOBKY MO>KHA HA3BaTH BIAHOCHO CHPUSATNIU-
6010 I 0cO0H, LI0 3aXUIIAETHCS), @ YacTille, HaBIaKu, — Ha KOPUCTD
TOTO, XTO TMOCSATAE (1I€ TaK 3BaAHA HECHPUAMAUBA Ol 0COOU, WO 3aXUUA-
€mbcs, 00CTaHOBKA 3aXUCTY). TaKuM YHHOM, 8iOHOCHO CRPUAMAUBOIO CJLIO
sU3HaAgamMu maxy 0OCmMaHo8Ky 3axucmy, IpH sKiit 0co0a, 1110 3aXUILAETHCS,
Mae€ 1 yCBIIOMJIFOE CBOIO SIBHY IIepeBary HaJi 0Co0010, 110 Mocsrae. Y oMy
BUIAJKy 0c00a, KA 3aXMIIAETHCS, YCBIAOMIIIOE, 110 AJIs 3a0e3MeueHHS
e(EeKTUBHOTO 3aXUCTY B HEl BIACYTHS sIBHA HEOOX1IHICTh Y 3aMOAISTHHI TOMY,
XTO TMOCSTAE, THKKOT MIKOIU (CMepTi a00 TSHKKHUX TUIECHUX YIIKOIKECHB),
a JIOCHUTb 3aBJaTH, HAIPUKJIa, yiapy, 1o00iB, CHPUYMHUTH JIETKI abo ce-
PenHbO1 TSDKKOCTI TiNlecH] ymkomkeHHs. Ha 1e 3Beprae yBary i BepxoBHuii
Cyn YkpaiHu, IpOoroHYyH04H 3’ SICOBYBaTH y CIIPaBi, Yd MaB TOU, XTO 3aXHU-
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LIaBcsl, peajbHy MOXKJIHUBICTh €(EKTHBHO BiJIBEPHYTH CYCIIIJIbHO HEOe3-
MIEYHE MOCATaHHS 1HITUMHU 3aC00aMH, 3aI0III0I0UH TOMY, XTO TOCSTAE,
MEHIITY IIKOJTY, 1 YOMy HE CKOPHCTaBCS HEIO.

Hecnpuamaueoio 0ns ocodu, wo 3axuujaemscsi, cio ggaxcamu maxy
0bcmano6Ky 3axucmy, TIPH SKiH ii peaTbHI MOKIHUBOCTI IT0 BiIBEPHECHHIO
YW MPUMTMHEHHIO CYCITUTFHO HEOE3MEeYHOTO TToCsITanHs OyIin BiJTHOCHO PiB-
HUMHU, a TUM OUIBIIE TOCTYIAIUCS MOXKIIMBOCTSIM TOTO, XTO TIOCsTaE. Y Ta-
Kiff 00CTaHOBIII 0c00a, sKa 3aXUIAETHCSI, 00 YCHINTHO BIABEPHYTH UU
TIPUITMHUTH TIOCATaHHS, 3MYyIIIeHa 3aNOIFOBATH HAITaTHUKY TSKKY IITKOIY.
Taka 1IKo/1a € BUMPABIaHOI, OCKIJIbKU TUTbKY BOHA BUCTYIIA€ SIK HEOOX1]1-
Ha 1 JOCTATHSA TSI YCIIITHOTO BiIBEPHEHHS ITOCATaHHS.

Takum yuHOM, TSI CIIIBPO3MIPHOCTI 000pOHU HE0OXiTHO, 00 Maa
MicCIle BiJHOCHA BIJIMOBIIHICTh (HE PIBHICTH 1 HE MPOMOPIIHHICTB!) Mix
3aIo/IITHOI0 TOMY, XTO TOCATAE, TSHKKOIO MIKOJ0I0 (cMepTIO ab0 TSHKKUMU
TIJIECHUMH YITKODKEHHSAMH) 1 CYCITIIPHO HEOe3MEUHUM ITOCSTaHHSIM, a Ta-
KO HECHPUSATIMBOIO JIS TOTO, XTO 3aXUIIAETHCS, 00CTAHOBKOIO 3aXUCTY.
[Ipu mpomy i 060B’I3KOBO BpaxOByBaTH Cy0’€KTHBHHI CTaH TOTO, XTO
3aXMINAETHCS, B MOMEHT 3axucTy. O4eBHIHO, 10 BiH HE 3aBXJIH MOXE
TOYHO CIIBPO3MIPUTH CBOI Aii i3 cTyneHeM HeOe3MeYHOCTi MOCSTaHHs, 10
3arpoXKye, BHACIIIOK XBUJIFOBAHHS, 30y/DKCHHS, CTpaxy, EPeJIsIKy TOIIO.
VY oMy pasi Impu OIiHII TPaBOMIPHOCTI 3aMOJisTHOT TOMY, XTO MOCSTAE,
LIKOU Tpeda BUXOAMTH 13 Cy0’€KTHMBHOTO CHPUUHHSATTS 0C00010, siKa 3a-
XUIIAETHCS, HEOS3METHOCTI TTOCSATaHHS 1 00CTAaHOBKH 3aXUCTy. Y 4. 4 cT. 36
KK mpsimo 3a3Ha4eHo, mo ocoba He Imiuiarae KpUMiHaIbHIN BiIIOBi1aTb-
HOCTI, SIKIIIO Yepe3 CHIIbHE JYIICBHE XBUIFOBAHHS, BUKJIUKAHE CYCIIITLHO
HeOEe3IEeYHUM IOCATAaHHAM, BOHA HE MOTJIA OIlIHUTH BiAIOBIAHICTE 3amOIi-
STHOT HEFO IITKOAM HeOe3MeYHOCTI TOCSITaHH YU OOCTaHOBII 3aXHCTY.

12. Ilepesuwiennsn mesxc Heo0Xionot 000poru (excriec 000POHH) CBiJI-
Y9UTH TIPO T€, IO 0C00a, sIKA 3aXHUIAETHCS, TIepeOyBarOUn y CTaHI HEOOXi -
HO1 000POHHU, MTOPYIITHIIa BUMOTY TIPO CHIBPO3MipHICTH 00OPOHH.

BigmosigHo 1o 4. 3 cr. 36 KK nepeBuiiieHHsIM Mex HeoOXiqHOT 000-
POHH BU3HAETHCS YMHUCHE 3aIOAISIHHS TOMY, XTO HOCSTA€E, TSHKKOT IIKOIH,
sIKa IBHO HE BIAIIOBIga€ HEOE3IMEUHOCTI MOCATaHHA a00 00CTAHOBII 3aXMC-
Ty. [lepeBuiieHHsI MeK HE0OXiJHOT 0OOPOHH TATHE KPUMIHAIBHY BiAIO-
BITaNbHICTH JIMIIE y BUTIAJKAX, CHCIIAIBHO MepeadadeHnx y cTarTsax 118
ta 124 KK.

BoueBuip, 110 ekciiec 000pOHM MOXIIMBHH TaM, Jie 3aI0JlisTHa TOMY,
XTO TIOCSTAE, TSHKKA MIKOJA (CMEPTh a00 TSHKKI TIIECHI YITKOJKEHHSI ) SIBHO
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HE BiJMOBiaNa a00 HeOEe3MeUHOCT] OCsTaHHs, a00 00CTAHOBIII 3aXKCTY.
Aenicmb Takol HEBIAMOBITHOCTI MEPIIT 32 BCE O3HAYAE, 110 3aMOAisTHA TOMY,
XTO TOCATAE, TSHKKA MIKOIa 00’ €KTUBHO MepedyBae B OUEBUAHIHN, Pi3Kil
HEBIAMOBIIHOCTI 00 3 HEOE3MEUHICTIO BUNHEHOTO OCITaHHs, a00 i3 00-
CTaHOBKOIO 3aXHUCTY, IO CKJIANACS JUIsl TOTO, XTO 3aXUIIAEThCS. Y TOH ke
gac 1 oco0a, 10 3aXUMIAETHCSA, TOBUHHA Cy0 €KTUBHO YCBITOMITFOBATH
SIBHY HEBIJMOBIHICTH TSKKOI IIIKOJIU, SIKY BOHA 3aIIOJIIFOE TOMY, XTO I10-
csirae. BupimanbHuMm TyT BUCTyNae cy0’€KTUBHE CTaBJICHHS 0COOH, IO
3aXHUIIAETHCH, JI0 3aMOISTHOT MKOIU. 3BiJICH TAaKOX BUILIUBAE, 1110 TIEpe-
BHIIEHHS MEX HE00XiTHOT 000POHH MOXKE MaTH MICII€ TUIBKH 32 HasIBHOC-
Ti ymuciy. Tomy He € eKkcriecoM 000pOHH 3aMOISTHHS TSKKOT IIKOIN
3 HEOOEPEIKHOCTI.

TakuM 4YMHOM, nepesuujents mexc HeoOXioHoi 0OOpoHU — ye YMUCHe
3aN00IAHHS MOMY, XIMO NOCA2AE, MANCKOL WKOOU (cmepmi abo MIHCKUX
MINECHUX YUKOONCEHD), IBHO HECNIBPO3IMIPHOI 3 HEOE3NEUHICMIO NOCACAHHS
abo 61O HesiON06IOHOI oOcmanosyi 3axucmy. Buxonsdu i3 bOro, MOXXHa
BHUJIUTUTH JIBa BUAM eKciiecy oOoporu. [lepmmii B ekcuiecy (nepesuiyen-
HS Medc OONYCMUMOI WKoOU) Mae MicCIie TaM, Jie TIPH 3aXUCT1 BiJl MOCATaH-
HS BITHOCHO HEBEIUKO1 CyCITiIbHOT HeOe3MeuyHOCT] (HapHUKIIad, TIPH [IpH-
MMMHEHHI MOPYIIEHb I'POMAJACHKOTO TOPAJIKY, HETIOKOpi abo ormopi mpej-
CTaBHUKY BJIA/IM Ta IHITUX MOMIOHIX MTOCATaHHIX) 0c00a, SKa 3aXUInaiacs,
YMHUCHO 3aIl0J[IFO€ TOMY, XTO TIOCSTAE, CMEPTh 200 TSHKKI TUISCHI YIIIKOKEH-
Hs. Y IbOMY pasi 3amojisiHa TOMY, XTO IOCATAE, TSKKA [IKO/Ia SIBHO HE-
CHiBpO3MipHa 3 HeOe3MeuHICTIO TocsTanHs. [pyruii Buj ekcrecy (nepesu-
wenHs medxc 00Cmamuboi wKoou) BU3HAYAETHCSI THM, IO 0c00a, siKa 3a-
XUIAETHCS, YCBIIOMITIOIOUM CBOKO OYEBHJIHY IEpeBary Haj 0co0o10, sika
rocsrae, yMUCHO, 0€3 HEOOXiAHOCTI 1030aBsie ii )KUTTS a00 CIIPUIHHSE
TSDKKI TIJIECHI YIIKOJKEHHSI, TOOTO 3aI0/II0€ TSDKKY IIKOMY, SIBHO O1TBIITY,
HIXK BOHA OyJia HEOOXiJHOIO 1 JOCTATHROIO 3a CIPHUSATINBOI 00CTAHOBKH
3aXHCTY, MO CKJIANACS IS TOTO, XTO 3aXHUIIAETHCS, 3 METOIO HEraifHOTO
BiJJBEpHEHHS YW IPUIMHUHEHHS NOCATaHHSI.

Excuec oboponu mignsarae kBamidikamnii ado 3a ct. 118 KK (ymucue
BOMBCTBO IPH MIEPEBUIIICHHI MK HE0OXi1HOT 000poHNM), 260 3a cT. 124 KK
(3amoAisIHHS YMUCHHX TSKKUX TIIECHUX YLIKOJDKCHb IPH MEPEBHUIICHHI
MEX HeoOXiTHOT 000pOHM).

13. Cneuiansni 6uou neooxionoi oo6oponu. BiqnosimHo 1o 4. 5 cT. 36
KK He € mepeBuILIEeHHSIM MeX HE0OXiHOI 0OOpPOHU 1 HE Ma€ HACIiJKOM
KpUMiHAJIBHY BIJIIOBIIaIbHICTH 3aCTOCYBaHHS 30p0oi 200 OyIb-SIKHUX THIITHX
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3aco0iB 4M MpeaMeTiB Ul 3aXUCTy BiA Hanaxy 030poeHoi ocodu abo Ha-
najy TpyIu 0ci0, a TAKOXK JJIsl BIZIBEPHEHHSI TPOTUIIPABHOTO HACHIIbHHIIb-
KOTO BTOPTHEHHS B KHTJIO UM iHIIIE IPUMIIIICHHS, HE3aJIEXKHO BiJI TIKKOCTI
IIKOJIU, SIKY 3aITOJ[ITHO TOMY, XTO MOCSTaE.

Otxe, 3aKkOH repedayae Tpyu BUHATKY 13 3arajibHOTO TpaBmia Mmpo Te,
110 pu HeoOXiTHii 000poHi 0c00a, SKa 3aXUIIAETHCS, TOBHHHA JIOJIEPIKY-
BaTHCS BU3HAYCHOT MEXKIi, 3aB/Ial0YH IIIKOTY TOMY, XTO ITOCSTAE.

[TizcraBoro Takoi 00OPOHHU € HASIBHICT OY/Ib-SIKOTO i3 TAKHX MOCSATAHb!
1) Hamag 030poeHoi 0cobm, abo 2) Hamaa rpymnu ocid, ado 3) mpoTuripaBHe
HACHJIbHHIIbKE BTOPTHEHHS B )KUTJIO 4H iHIIE npuminienHs. [1lkona, mio 3a-
MOJIFOETHCSI 0CO01, sIKa MOCSITae, Y TAKUX BUIAJIKaX HE 0OMEKEHA HKOIHUMU
pamkamu. 3rigHo 3 4. 5 cT. 36 KK He € exciiecom 000poHH i He Ma€ HaCHiTKOM
KpUMiHAJIbHY BiANOBIAaIbHICTD 3aMOISIHHS TOMY, XTO TOCSTa€E, Oyab-SKOT
IIKO/IU Y 3a3HAUCHMX CUTYALIisX, X JI0 [1030aBJICHHS HOTO KUTTS.

14. Yaena odopona. Tnozi ocoda, 1m0 3aXUIAETHCS, 3HAXOAUTHCS B Ta-
Kiif cuTyanii, Koiu siKi-HeOyb BUMHKH 1HIINX JIOAEH Yepe3 00CTaHOBKY,
10 CKJIajiacsi, BOHA ITOMUJIKOBO CIIPHIMAE 3a CYCIJIbHO HEOe3MeuHe 1o-
CSITaHHS, y 3B’SI3Ky 3 UMM 3aIl0/IiF0€ TOMY, XTO «IIOCSTaE», KOy (HaIpH-
KJIaJ], MEIIKAHI[I0, SIKKI 3a0JyKaB 1 MOMHIKOBO HaMaraBcs 3aiTH B 4yXKY
KBapTHUpPY, a00 MPHUATEINIO, IKUH, KApTyIOUnd, HAMAaraBcsi B MacIli 3B’ s13aTH
CBOTO TOBapwia, Tomo). [lomiOHi cuTyallii MpUIHATO IMEHYBATH VAE8HOH
000pOHOI0, WO NOB A3aHA 3 YAKMUUHOIO HOMUIKOIO MO20, XIMO 3aXUa-
emvbcs. Bignosiaao 10 4. 1 ct. 37 KK ysiBHOIO 000pOHOI0 BU3HAKOTHCS JIii,
OB’ A3aHI1 13 3aMOAiISTHHAM IIKOJHU 32 TAKUX 0OCTaBHUH, KOJIU PEalbHOTO
CYCHUJIBHO HeOe3MeYHOro nocsiraHHs He 0yIo, i 0coda, HempaBUILHO OLi-
HIOKOYH JIiT OTEPIILIOTO, JIUIIE TOMHUJIKOBO MPHUITYCKala HasBHICTh TAKOTO
MOCSITaHHSI.

BupimenHs nuTaHHs PO BiAMOBIAAIbHICTS 3a IIKOLY, 3al0AISIHY MPH
ySBHIN 00OPOHI, 3aJIC)KUTH BiJl TOTO, MOTJIAa YA HE MOIJIa 0c00a yCBIIOM-
JIFOBAaTH TIOMUJIKOBICTH CBOTO MPHUMYIICHHS PO HAsBHICTH CYCIIBHO He-
0e3MeYHOro MOCSATaHHS, 1HAKIIE KaXXy4H, BiJ| BUAY JIOMYIICHOT TOMUJIKH:
Oyna BoHa BHOA4aIbHOIO UM HeBHOAdanbHOI0. BubadanpHOO 32 4. 2 CT. 37
KK BH3HaeThCA MOMIITKA, TIPU AKi 0OCTaHOBKA, 1110 CKJIaJIacs, 1aBaja 0Co-
01 JOCTaTHI MiICTaBU BBAXKATH, 1[0 MAJIO MICIIC peaibHE MMOCSATAHHS, 1 BOHA
HE YCBIJIOMJIIOBaJIa 1 HE MOIJIA YCBIJIOMJTFOBATH TIOMHJIKOBOCTI CBOTO ITPH-
mymeHHs. Came BHACIHIIOK Takoi J0OPOCOBICHOT, BUOAYAIbHOT TOMUIIKA
oco0a BIIEBHEHA, 110 BOHA Ji€ TPaBUIbHO, BIAMOBIIHO 0 BUMOT 3aKOHY.
[pu Takiii MOMWILI PIICHHS PO BiJOBIAAIBHICTE 32 3aIOISIHY HIKOIY
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3alle)KHUTh Big TOro, un Oyna O BU3HaHA MPABOMIPHOIO 3alofisHa MIKOJA
B YMOBaX BiJINOBITHOTO PeajbHOTO MOCSTaHHs, TOOTO B pa3i BiJICYTHOCTI
roMuIkd. 1715t 11b0T0 0c00a, sSika puiiMae pilieH s y crpasi (Cii anid, cym),
MMOBUHHA a0CTparyBaTucs Bijl TOTO, IO B IAHOMY BHUITaIKy OyJia TOMUJIKA,
1 IPUITYCTHUTH, IO MAJIO MiCIIe peasibHE CYCIITHHO HeOe3MeUHE MOCATaHHS.
Ha mi#t migcTasi # HeoOXiTHO BCTAHOBUTH, Oyl Y He OyiH TepeBUIIEHI
MeXi He0OX1THOT 000pOHU. Y pa3i HeraTUBHOI BiJIMOBil HA 1€ MUTAHHS
BIJIIIOBIAQJIbHICTH 0COOH 3a 3alO/isHY IIKOIY BUKIOUAEThCs (4. 2 cT. 37
KK). fkmo x oco0a He yCBiOMITIOBala i HE MOTJIa YCBIJOMITIOBATH TIO-
MHUJIKOBOCT1 CBOTO MPUIYIICHHS, aJie MPU [IbOMY MEPEBUIIIIIA MEXKI 3a-
XHUCTY, 110 JI03BOJISIOTHCS B YMOBAX BIJIIMOBIAHOIO PEabHOTO MOCSATAHHS,
BOHA Ti/IJIsiTae€ KPUMIHAIBHIN BiJIMOBINAIBHOCTI SK 3a ITEPEBHUIECHHS MEX
HeoOxinHoi o0oponu (4. 3 ct. 37 KK).

Hesnbauansnoro 3rigno 3 4. 4 cr. 37 KK BU3Hae€ThCSA Taka IIOMMIIKA,
TIpH SIKiii B 00CTaHOBIII, IO CKITaIacs, 0coda He YCBiIOMITIOBAIIA, ajie MOTJIa
YCBIIOMJIFOBATH BiJICYTHICTh PEaIbHOTO CYCITIIIbHO HEOS3IEUHOTO MOCSITaH-
HsI, SIKOM BOHA MPOSIBWIJIA OUTBINY MUIBHICTH, 00A4HICTh, J0AMINBICTD.
CyTtHicTh HeBHOAYaIbHOI TOMUJIKU TIOJSATAE B TOMY, IO 00’ €KTHBHI
i cy0’€KTUBHI 0OCTaBUHU B IaHUI MOMEHT HE JIaBajlk 0CO01 JIOCTAaTHIX TiJI-
CTaB JUIsl TOrO, 00 MOMMJISTUCS CTOCOBHO HAsIBHOCTI CYCHIIBHO HeOe3-
MIEYHOTO TOCSATaHHs. Alle, He3Ba)Kalo4H Ha Iie, 0co0a BCE JK TaKW MPHUITYC-
THJIACS TaKOl TIOMUWIIKH 1 3aIo/Iisia TOMY, XTO ITOCsTae, mKoay. Bouesunp,
IO B TAKOMY BUTIAJIKy B Hel BIICYTHsI BUHA Yy ()OPMi YMHUCIY 1 TOMY BOHA
MOYKE T IATaTH BiIOBIIATBHOCTI JIHIIE 32 HeOOepeIKHE 3aIOisTHHS KO-
M, & caMme: 3a 3aroJIisTHHS CMEPTi, THKKUX a00 CEePeHbOI TSKKOCTI Tijec-
HUX YHIKOJDKEHb, OCKUIBKH MEHII TSKKA IIKOJIA, 3aI0/IisiHa 3 Heo0epexK-
HOCTI, HE € KapaHoIo.

— § 3. 3aTpUMaHHA 0C00H, 10 BYNHIIIA
3J104MH

1. YV yactuni 1 ct. 38 KK Bcranosneno: «He BU3HAIOTLCS 37104MHHUMU
Iii moTeprisioro Ta iHmMHKX 0cid 6e3nocepeHbO Mics BYMHEHHS MOCATaHHS,
CIPSIMOBaHI Ha 3aTpUMaHHs 0COOH, SIKa BUMHUIIA 3JI0YMH, 1 JIOCTABJICHHS il
BiJITIOBITHUM OpraHaM BIIaJH, SKIIO IPH IIbOMY He OyJI0 TOIMYyIIEeHO IepeBH-
IICHHS 3aXO0J1iB, HEOOX1THUX JUISl 3aTPUMAaHHS Takoi ocoOm». BianosigHo 10
9. 2 c1. 38 KK nepeBuinieHHsIM 3a3HaU€HUX 3aXO/IiB BU3HAECTHCS YMHCHE 3a-
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MOMISIHHS 0C001, 1110 BUMHMIIA 3JIOYMH, TSHKKOI IIIKOIH, SIKA SIBHO HE B1IIOBIIae
HeOe3MevYHOCTI MoCsATaHHs 200 0OCTAHOBII 3aTPUMAHHS 3JIOYHUHIIS.

TakuM 9rHOM, MpPaBOMipHe 3aTPUMAaHHS 3JIOYMHIA NOMEPNITUMU
abo iHwuMU 0cobamu — ye HACUTbHUYLKI Oil, CHPAMOBAHI HA KOPOMKO-
CcmMpoKo6e n030as1eH s 80 0COOU, KA GUUHUIA 3LOYUH, 3 MEMOI0 00CTAG-
JleHHs i1 opeanam 61aou, AKWO maki 0ii UKIUKATUCA HeOOXIOHICMIO 3d-
MPUMAHHSL | 8i0N06I0AIU HeDe3NeYHOCMI BUUHEHO20 NOCA2AHHA MA 0OCma-
HOBYI 3aMPUMAHHSL 3104 UHYA.

2. 3aTpuMaHHS 3JI0YMHIT MOXKIIMBE JIMIIE 32 HASIBHOCTI JUIS ITLOTO 1i0-
cmasu, moomo 3104uHy. 3BUMAHHOIO IMiJICTABOK0 3aTPUMAaHHS CIIY)KUTh OUe-
BUJIHE JIJIS TOTEPITIUX a00 1HIIKMX OCI0 3JI0YMHHE MOCSATaHHS Ha TPABOOX0-
POHIOBaHI iHTepecH (HarpuKiIa ], po30iitHM Hama, KpaiKKa, ITOCSTaHHS Ha
XKHUTTA a00 310pOB’s IFOAMHU Ta iH.). 3aTpUMaHHsS 0COOH B Pa3i BiICYyTHOCTI
TaKOT MiJICTaBU MOYKE CBITYMTH MPO HE3aKOHHICTH JIiH 1 TSArTH 3a COOO0 Bijl-
noBigagbHICTh 3a cT. 146 KK sk 3a He3akoHHE 11030aBICHHS BOJI.

3. 3ampumannsn 3104URYA MAE 03HAKU, W0 XAPAKmMeEPU3yoms: 1) MeTy
3aTpUMaHHs; 2) 0co0y, sSKa IiyIsirac 3aTpUMaHHIo; 3) XapakTep Jii npu 3a-
TpUMaHHi; 4) CBOE€YACHICTh 3aTPUMaHHS; 5) HEOOXiHICT 3aITOisTHHS KON
MIpY 3aTPHMaHHi; 6) CIiBPO3MIPHICTH IIKOIH, IO 3aMOAII0ETHCS 3TTOUMHITIO
IIpY HOTO 3aTpUMaHHI.

4. Mema 3ampumanns. BignosigHo 10 4. 1 ct. 38 KK nii morepminux
Ta IHIIUX OCI0 BU3HAIOTHCS MPABOMIPHUMH, SIKIIIO BOHM MaJld Ha METi 3a-
TPUMAaHHS 3JIOUMHIIS 1 IOCTABJICHHS HOTO OpraHam Biaju. Y 3B 3Ky 3 [IUM
BHUIUISIOTH B METH TaKuX Jii: 1) KiHIIeBa — JOCTaBICHHS 3JIOYHHIIS BiJl-
MOB1THMM OpraHam Biau (10 BiAIIICHHS MIJIILi{, MPOKypaTypH, BAKOHKO-
MY MICIIEBOI pajii, OpraHiB BIHCHKOBOI BIaJH 1 T. J.) Ta 2) HAWOIIKIa —
3aTpUMaHHS 3JI0YMHIIA, TOOTO 1M030aBIeHHs 10ro 0co0MCTOi cBOOOAN. SIKIITO
X Jii CTOCOBHO 3aTPUMAaHHSI 3JI0YUHIIS OyJIM pO3I0YaTi JUIst JOCSITHEHHS
IHIIMX [IJIeH (HAPUKIIAM, U1l CaMOCY/Ly), TO 1€ BUKJIIOUAE iX IPaBOMIp-
HicTh. Clil MaTH Ha yBa3i, IO 3aTPUMaHHIO HAJIa€ TTPABOMIPHOCTI caMe
HasIBHICTh Y TOTO, XTO 3aTPUMYE€, 3a3HaYCHOI METH, a He (DaKTUYHO JIOCST-
HYTHH pe3ysbrar (HalpuKiIaj, 3JI0YMHEIb BUPBABCS 1 CXOBABCS, BTIK 13
3aMKHEHOTO MPUMIIIEHHS TOIIIO).

5. Ocooa, aka nionazae 3ampumannio. KK perymtoe 3aTpumanHs auie
37IOYMHIIS, @ HE IHIIMX MPABOMOPYIIHHKIB, TOOTO 3aTpUMaHHs 0co0H, sSKa
BUYHMHSAE 200 B)KE BUMHMIIA 3IIOUWHHE MMOCSATaHHs. [lepekoHaHHS B TOMY, IO
3aTPUMYETHCS CaMe 3JI04MHEIb, a HE 1HIIIa 0c00a, Mae Oy IyBaTHCS Ha yCBi-
JIOMIICHHI THM, XTO 3aTPUMY€, OYCBHHOCTI 37I04MHY. SKIIO K MOTEpHiIni
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JIOOPOCOBICHO MOMUIISIETHCS MO0 3JI0YMHHOCTI CKOEHOTO YU OCOOU 3J10-
YHHIIS, TO TUTAHHS PO BiIOBIIATIBHICTh 32 HCOOTPYHTOBAHE 3aIlOIisIHHS
ITKOAYM TOBMHHO BUPIIIYBaTHCS 3a MPaBHJIAMHU 3aTPUMaHHS TaK 3BaHOTO
YSIBHOTO 3JIOUMHIIS, 1[0 AHAJIOTIYHI MPaBUIIaM PO YSIBHY 000POHY.

6. Xapaxmep 0iti npu 3ampumanni. 3aTpuMaHHs 3TOYMHII BUpaKa-
€THCS B JISX MOTEPIiANX abo iHMMX 0ci0, MOB’sI3aHUX i3 T030aBIECHHAM
3JI0YUHIISL 0COOUCTOT CBOOOIHU, & TAKOXK 3aMoisTHHAM oMy (y pasi He0O-
ximHocTi) KoM, Taki i 30iraroTbes 3 PakTHUHUMU 03HAKAMH 00 €KTUBHOT
CTOPOHH JICSIKUX 3]I0OYMHIB, HAPUKIIA] HE3aKOHHOTO M030aBICHHS BOIII,
BOMBCTBA, 3aIIOISIHHS TIIECHUX YIIKO/DKCHb, 3HUILIEHHS 200 MOIITKOKCH-
Hsl MaliHa Ta 1HIIUX HACHJIbHUILKUX Aii. Jlaii, 3aTpuMaHHs MOXE BU3HA-
BaTHCS MTPABOMIPHOIO JTi€10, SKIIO BOHO OyII0 3/1iHCHEHO Ha KOPOTKHIA Yac,
TOOTO OyJI0O KOPOTKOCTPOKOBUM. Yac 3aTpuMaHHs, 10 € HEOOX1THUM 1 JI0-
CTaTHIM JyIs IepeIaHHsI 3JI0UYMHIIS OpraHaM BJIaJId, BU3HAYAETHCS KOHKPET-
HAMH 00CTaBHMHAMU 3aTpUMaHHs. Ale B OyIb-SKOMY pasi 3aTpuUMaHu
3JI0YHMHEIb 32 MEPILIOi peaTbHOT MOXKIIMBOCTI Ma€e OyTH IepelaHuii OpraHaM
Biaau. 3aTpUMaHHs 3JI0YMHIISL HA TPUBAJIUN CTPOK 3a BIICYTHOCTI B TOMY
HEOOX1THOCTI He BUKITIOYA€E BiAMOBiMabHOCTI ocobu 3a cT. 146 KK (He3a-
KOHHE T1030aBJICHHS BOJIi).

7. Ceocuacnicme 3ampumanns. Binnosiguo mo 4. 1 ct. 38 KK 3arpu-
MaHHS MO)Ke OyTH BUMHEHE JIUIIE 8 MOMeHm a00 Oe3nocepednHbo nicis
BUUHEHHS 3104UHH020 nocseanHsi. 11049aTKOBUM MOMEHTOM BUHUKHCHHS
IpaBa Ha 3aTPUMAHHS 3JIOUUHIIS € TIOYATOK 3JIOUUHHOTO TOCSTaHHS, KOJIU
00’ €KT TIoCATaHHS TiAAEThCs Oe3mocepeHiil 3arpo3i HeralfHOTo 3aroIi-
stHHS KoM, [IpaBo Ha 3aTpuMaHHs 30epiraeThbes 1 Iij] 4ac MOCATaHHS, 110
MIPOJIOBXKYETHCS, & TAKOXK Oe3M0CepeIHbO, TOOTO Bijpa3y K IiCIs 3aBep-
IIeHHS 3JI0YUHY (TaK 3BaHE 3aTPUMAHHS 10 «TapsS9YuX CIIigax», 1o, 3a Ja-
HUMU JISSIKHX JIOCIIJDKeHb, Ma€ Miclie Maibke y 90 % Bunankis). Tomy 3a-
TpPUMaHHsI, 3/1IHCHEHE Yepe3 SKHICh Yac, TOOTO He 0e3M0oCcCepeIHbO Tics
BYMHEHHS 3JI0YMHHOTO TIOCSITAaHHS, € HETIPAaBOMIPHHM.

8. Heooxionicmo 3ano0ianna wKoOu npu 3ampumani. 3aTpuMaHHs
3JI0YMHIIS, 1110 HE OB SI3aHE 13 3aIIOISTHHSIM LIKO/IU HOTO KUTTIO, 3I0POB 10
abo MaiiHy, 3aBxau € Olnbm OakaHuM. [IpoTe 3MOYMHIN 9acTo BiIMOBIIS-
FOThCSI BAKOHYBAaTH BUMOTH TOTO, XTO iX 3aTPUMY€E, HAMAratThCsl BTEKTH
3 MicIs 3JI0YMHY, YHHATH OTip a00 HaBiTh HANAJAIOTh HA THX, XTO iX 3a-
TpUMYy€. Y TaKUX BUTIAJIKaX 0c00a HEPiIKO 3MYIIIEHA 3aNOisITH 37I0YAHITIO
BIMOBIIHY HIKOAY, OCKUJIBKHM y Hel BiZICYyTHS peajbHa MOXKIHUBICTH 0e3
cepiio3Hoi Hebe3neyHo T A1 cede ado IHIIMX 0Ci0 3AIMCHUTH HEHACHITb-
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HUIIbKE 3aTPUMaHHS 3JI0UMHII. )1 OIIHKKM BUMYIICHOCTI 3aMOIisTHHS
ITKOJM 3JIOYHHITIO MAa€ 3HAYCHHsI KUTBKICTh 0Ci0 3 TBOX CTOPIiH, BiK, (i3md-
Hi CHJIH, 030pOEHICTh 3JIOYMHIII 1 0COOH, KA 3aTPUMYE, a TAKOXK yCi 1HIII
YMOBH, LI0 Y CBOil CYKyITHOCTI CBiuaTh MPO BiJICYTHICTH peabHOT MOX-
JINBOCTI 3aTPUMAaTH 3JIOYMHIII O€3 3amoisTHHS oMy ImKoau. | HaBmaky,
OJTHE JIWIIIE YXWJIEHHS BiJl 3aTpUMaHHs B 00CTaHOBIII, KOJIM 0coba Mana
1 YCB1IOMJTIOBaJIA SIBHY MOXIJIMBICTh 3aTPUMATH 3JI0YUHIISE O3 3aIo/IiTHHS
HOMY IIIKOJH, TAK CaMO SIK 1 BIICYTHICTh HPOTHUIIT 3 OOKY 3JI0UMHIIS, CBII-
YHTBH PO BiICYTHICTH HEOOXiTHOCTI B 3an0/isiHHI oMy tkow. [Ipote skio
TaKy IIKOAY OyJI0 BCE 3K TaKH 3arOisiHO, TO ¢ MOBUHHO TATTHU 32 COOOI0
BIIMOBIIaTBHICTH 0COOH, SIKA 3aTpUMalia, Ha 3arajlbHUX ITiCTaBaX.

9. Cnigpo3mipnicmeb wiKoOu, wi0 3an00il0EMbCA 3104UHYIO NPU 11020
3ampumanni. Bumyniene (HeoOXiHe) 3aNOAISIHHSI IIIKOIU HE MOXKE OyTH
0€3MEeKHUM, OCKUIBKH 3JI0YMHEIh HABITH CaMUM (PAKTOM BUYMHEHHS 3J10-
YUHY 1 HAMaraHHAM yXWJIATHUCS BiJl 3aTPUMaHHS HE CTaBUThH cede mo3a 3a-
KOHOM. [HIIMMHU cI0BaMU, HACHIBLHUIIBKI 3aXO0JH, 110 3aCTOCOBYIOTHCS JI0
3JIOYMHIISI, B KOKHOMY KOHKPETHOMY BHIIaJIKy IOBHHHI MaTH BU3HAYEHI
Mexi. 111 Mexi 3aexath Bij BIIOBIAHOCTI IIKOIH, IO 3alOIF0ETHCS, TBOM
oOcTaBHHAM, Y3ITHM B €JJHOCTI, a caMe: 1) HeOe3MeYHOCTI MOCIATaHHs Ta
2) 00CTaHOBII 3aTPUMAHHS 3JIOUMHIISL.

Hebe3neuHicTh oCATaHHS BU3HAYAETHCS: a) MIHHICTIO Onara, Ha sKe
CHpSIMOBaHE MOCATaHHS, Ta 0) XapakTepoM i pO3MiIpOM IIKOJH, 3alOAISTHOT
boMy O1ary, abo peasbHOIO 3arpO3010 3aMOMISTHHS i€l mkoau. ToMy dum
OLTBIIT HEOE3ITEUHNM € TTOCSTaHHS, TUM OLTBII IIMPOKUMHE BH3HAIOTHCSI MEXK1
3aIIOJIisTHHS IIKOY JIJIsl 3aTPUMaHHS 0CO0H, sika Horo BuuHMIA. Tak, npu
YXWJICHHI BiJl 3aTpUMaHH, HAPUKJIIaa, BOMBII, IBaJTIBHUKA YU YIaCHUKA
po306iitHOTO 200 GAaHTUTCHKOTO HAITa Ty TOIIO CIIBPO3MIPHHIM € 3aIOiTHHS
HOMY TSDKKOT IIKOAX (CMEPTi a0 TSHKKHUX TIJIECHUX YIIKOIKEHB). | HaBma-
KW, TIPY BYNHEHHI IOCSTAaHHS ITOPIBHAHO HEBEJIHMKOI CyCIJIbHOI HeOe3meu-
HOCTI TPAaHWYHHM € 3aTIO/TiSTHHS 3II0YMHITIO HETSHKKOT KoM (Y Oy/Ib-sKOMY
pasi Takoi, o He MEePEBUILYE CEPEAHBOT TSHKKOCTI TUIECHUX YIIKO/DKEHB ),
OCKIJIBbKH O1IbIN TSDKKA IIKOJA SIBHO HE BIAINOBIIana O HEBEIUKIA HeOe3-
MEYHOCTI CaMOI0 MOCATaHHS.

OnHak 3amoaisiHHS 3JIOYMHIIO IIKOAM, sIKa HaBITh BiAIIOBigac HEOE3-
MIEYHOCTI TIOCATaHHS, HE 3aBK/I1 CBIAYNTH PO HOTO CIiBPO3MIipHICTh. Tak,
SIKIIO B 0coOm OyIta peabHa MOXKITUBICTH 3aTPUMATH 3JI0YHHIIS 13 3aCTOCY-
BaHHSM OUTBII M’SKHX 3aC00iB, ajic BOHA, YCBIIOMITIOIOUH 1[0 MOXKJIUBICTD,
THM HE MEHIII 3aII0/IIF0€ HOMY TSDKKY IIIKOJY, TO TaKa IIKo/a He MOKe OyTH
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BH3HAHA CIIBPO3MIPHOIO, OCKIIbKK BOHA OyIia SIBHO O1IBLION0, HIXK 1€ Oyi10
JIOCTATHRLO JIJIs1 YCHINTHOTO 3aTpUMaHHsA. ToMy 3akoH 1 mepemndadae, mo
CHiBpPO3MIpHOIO MOXKe OyTH BH3HAHA JIMINE TaKa IIKOJa, sIKa BiJMOBiTana
HE TUIbKU HEOE3MEeYHOCTI MOCATaHHs, a i 00CTaHOBIII 3aTPUMaHHS 3J10-
YHHIS, TOOTO THM YMOBAM, 1110 XapaKTepPHU3yIOTh PeajbHi CUIIN, MOKINBOC-
Ti Ta 3ac00M TOTEPMiIOro abo 1HIIOT 0COOM /IS YCIINITHOTO 3aTpUMaHHS
35ounHIl. Taka 00CTaHOBKA MOYKE BApiFOBATHCS BiJl BiTHOCHO CIIPUSTIIH-
BOT JI0 HECIIPUSATIIMBOT JJIsi 0COOH, IO 3aTPUMYE. BiOHOCHO cnpusmauga
06cmaHo6Ka CBITUNTD TIPO Te, 110 MOTEPITiIa UM iHIIa 0c00a Mae sSBHY,
Hanpukiaaa ¢izuyHy, Nepesary HaJl 3JI0YMHIEM 1 yCBIIOMIIIOE, 0 Yy Hel
€ peasbHa MOXKJIMBICTD YCITIIIHO 3aTpUMaTH HOTO 0e3 3amo/IissHHS HoMy
TSDKKOT IIKOJIH. | HABMAKH, Hecnpusmauea 06CcmaHo8Ka 3aTpUMaHHs 03HA-
Yae, 0 0co0a, sika 3aTpUMye, nepedyBae y HEBUT1THOMY, IPOTPALIHOMY
CTaHOBHII MOPIBHSHO 3 MPOTHIIIOUYUM 3JIOUMHIIEM 1 YCBIIOMITIOE, TIIO
YCHIIIHE 3aTPUMAHHS MOXKITUBE JTUIIIE Y pa3i 320 iTHHS 3JIOUUHITIO TSIXK-
KOT IIKo/IM. Y TOM e Yac CJIiJl MaTH Ha yBa3i, 10 BHACIIIOK XBHIIOBaHHS,
MIepeIsIKy, HECITOAIBAaHKA HaIaay TOmo 0coba MOXke TOOPOCOBICHO TO-
MUJISITUCS B OIIHII HEOE3TeYHOCTI MOCSITaHHA a00 XapaKTepy 00CTaHOB-
KU 3aTpUMaHHsI, 110, IPUPOJIHO, MOXKE MPU3BECTHU JIO 3aMOMISHHS 3J10-
YUHITIO 1 OUTBII TSHKKOT IIKOMH, 3a SIKy 0co0a, 1o 3aTpuMye, He MOXKE
HiUIATaTH BiAMOBITAIBHOCTI.

10. Iepesuuienna merc 3ano0ianoi 3104 UHYI0O WKOOU NPU 1020 3a-
mpumanHi € HETIPABOMIPHHUM 1 O3HAYAE, IO 3JTOYMHITIO 3aIOIiSTHO HECTIiB-
po3mipHy mkoxy. [lepeBunuTn 3a3HaueHi MeXi — 1€ 3HAUYUTh 3aMOisATH
37I0YMHII0 HAJMIPHY HIKOAY, TOOTO MOPYIIUTH YMOBY IO ii CHiBpO3Mip-
HicThb. Sk BumuBac i3 4. 2 c1. 38 KK, nepesuwenna mexc 3anodisinms
WKOOU 3TIOYUHYIO NPU 11020 3AMPUMAHHI — Ye YMUCHE 3aNn00ISHHS OMY
MAACKOT WKOOU (cmepmi abO MSANCKUX MITECHUX YUKOOINCEHD), SIBHO He-
Ccnispo3mipHoi abo 3 nebe3neunicmio 84UHeH020 Nocsaeants, abo 3 obcma-
HOBKO0I0 3ampumanis 310uunysi. ToMy, HAPUKIIAJ, BAMYIIICHE 3aMOIisTHHS
TSDKKOT IIIKOJIU XYJIiraHy, 0 YXWISEThCS Bijl 3aTPUMaHHS, SKUH BYMHHUB,
HANPHUKIIA, HAMa, He ITOB’3aHU 3 MOCSATaHHSIM Ha 0COO0Y, CBITUYUTH PO
SIBHY HEBIiJITIOBITHICTB ITi€1 ITKOAM HEOE3MEUHOCTI CKOEHOTO HIM. Tak caMo
3aro/lisiHHSI, HAIPUKJIA]], BOUBII cMepTi B 0OCTaHOBIII, IIPHU sIKiil ocoba
OYEBHJIHO MaJjla 1 yCBIIOMJIIOBAJIA PealibHy MOKIJIMBICTh 3aTPHUMATH HOTO
NIJISIXOM 3aMOJisTHHS HOMY SIBHO MEHIII TSKKOT IITKOJI, TOBOPHTH MPO SIBHY
HEBI/IMOBIIHICTh 3aITOMisTHOT KO BiTHOCHO CIPHUSTIAUBINH 00OCTaHOBIII
3aTpUMaHHSI.
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[Tpu koMY B TaKHMX BUIIAIKaX BAXKJIMBO BPaXOBYBaTH Cy0’ €KTHBHE CTaB-
JICHHSI 0CO0H, 110 3aTPUMYE, JI0 IIKO/IH, sIKa 3arOII0EThCs Heto. BoHa Mae
PO3YMIiTH, 110 3aITO/iFOBaHa TSHKKA IITKOJIA SIBHO HE BiJIIOBi1a€ HeOe3meyHoC-
Ti BYNHEHOTO MOCATAHHS 200 € SIBHO OUIBII HIX JOCTaTHBHOO JUISI 3aTPHUMaH-
Hsl 0co0H, siKa Horo BUMHMIIA. [HAKIIE Ka)KydH, MIEPEBUILICHHS MEX 3aI10/1i-
SIHHS TITKO/TM TIPH 3aTPUMaHHI MOMKJTHBE JTUIIIE 32 HASIBHOCTI YMHUCITY.

[epeBuiieHHs 3aX0/1iB, HEOOX1THUX JJIsl 3aTPUMAHHS 3JI0YUHIIS, TATHE
3a co0O00 BIJIMOBIJANIBHICTD JIMIIE B JIBOX BUIIQJKAX, CICIIaIbHO MEepe/-
OaueHmnx y crartsax 118 (ymucHe BOMBCTBO 3IIOUMHIIS TIPU TTEPEBUIIIEHH]
3axo0[liB, HEOOX1IHUX Ui HOTo 3aTpuMaHHs) Ta 124 (yMHCHE 3amOAisHHS
HOMY TS)KKOTO TIJIECHOTO YIIIKO/KCHHS 3a TaKUX 00CTaBHH). 3arO/IisTHHS
3IIOYMHITIO 1HIIOT IITKO/I € HeKapaHHM.

§ 4. Kpaiins HeoOXigHICTH

1. Y vactuni 1 cr. 39 KK BcranosieHo: «He € 3104rHOM 3am1oqissHHs
IIKO/IA TTPAaBOOXOPOHIOBAHUM 1HTEpPECaM y CTaHi KpaifHbO1 HE0OXiTHOCTI,
TOOTO JJIs1 YCYHEHHSI HeOe3IeKH, 1110 0e3M0CepeIHhO 3arPOKy€E 0CO01 Yu
OXOPOHIOBAHHMM 3aKOHOM ITpaBaM I[i€l JIOAUHU 200 1HIIKMX 0Ci0, a TAKOK
CYCIUTBHAM 1HTEpecaM 4M iHTepecaM JIepKaBH, SKIIO 10 HeOe3IeKy B J1a-
Hiil 00cTaHOBLI HE MOXHA OyJI0 YCYHYTH 1HIIMMHM 3ac00aMU 1 SIKIIO TPU
BOMY He OYJI0 JIOMYIIEHO TIePEBHIICHHS MEX KpaifHbOT HEOOX1THOCTI».

VY gactuni 2 ct. 39 KK excuec kpaitHp0i HeOOXi1THOCTI BU3HAYAETHCS
SIK yMUCHE 3aI10JliSTHHSI IIIKOJY TIPAaBOOXOPOHIOBAHUM IHTEpECcaM, SIKIIO TakKa
IIKOJIa € OUIBII 3HAYHOIO, HK BiJIBEPHEHA 1IKO/Ia. TakuM YUHOM, KPAHs
HeoOXiOHicmb — ye suMylieHe 3an00isAHHA 0CODO0I0 WKOOU NPABOOXOPOHIO-
BAHUM THMEPECaM 3 MEMOI0 YCYHEHHS 3A2POACYI0H0T Hebe3neKu, Ko 60HA
6 OaHill obcmanosyi e moaia 6ymu ycyHena iHuumMy 3acooamu i aKuo
3aN00IAHA WKOOA € PIBHO3HAUHOW AO0 MeHU 3HAYHOI, HIJNC WK0Od 8i0-
6epHeHa.

[IpaBo 0coOu Ha 3alOISIHHS LIKOAX B CTaHI KpalHbOi HEOOX1THOCTI € Ti
cyOcumiapauM (TomatkoBUM) TipaBoM. HuM ocoba Moxe cCKopucTaTucs
JIMIIIEe B TOMY pasi, SIKIIO B JIaHiii 00CTAHOBIII 3aIIO/iSIHHS IKOJHU € BUMY-
IICHUM, KpaiHiM, OCTaHHIM 3aCO00M yCYHCHHSI HEOC3ICKH.

2. CraH KpaliHbO1 HEOOXITHOCTI BUHUKAE 32 HaABHOCTI BiAMOBITHOI
IiJICTaBH, KA CKJIAJAETHCSI 13 IBOX EIIEMEHTIB: 1) Hebesneku, o 3a2posicye
OXOPOHIOBAHUM 3AKOHOM THMEPECcam 0codu, CyCnitbemaa abo oepoicasu, ma
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2) HeModCIUBOCmI YCYHEHHsL Yiel Hebe3neku THUUMU 3acobamu, Kpim 3ano-
OIsIHHSL WIKOOU 3a3Ha4eHum inmepecam. BUHUKHEHHSI OITHI€T JTHIe HeOe3MmeKH
IIe HeJIOCTaTHRO JIJIsI CTaHy KpalHbOi HeoOXiTHOCTi. BOHa TOMY 1 BU3HAETH-
Csl KpaliHbOIO, 10 BUKJIMKAETHCS 00CTAaHOBKOIO, TIPH SIKii 0c00a BUMYyIIIeHa
BJIATUCS JIO 3aIOJ{ISTHHS [IIKOJTH IPaBOOXOPOHIOBAHUM 1HTEpEcaM SIK JI0 OCTaH-
HBOT'0, KpaifiHbOro 3ac00y YCYHEHHS 3arpoXKylouoi HeOe3MeKH.

3. Ilepwiuii enemenm MiACTaBU KpaiiHbO1 HEOOXIAHOCTI — 1€ HAABHICTD
Hebe3nexu, sika Moke OyTH BUKJIMKaHA PI3HUMH JDKeperaaMu. Takum Jike-
pertoM Moske OyTH Hepdale MOBOKEHHS 31 30p0€t0, 00MOBUMH IPHUITACAMH,
BUOYXOBHMH, PagiOaKTUBHUMH, JIETKO3aHMUCTHMH, IIKUMH PEUOBHHAMHU
Ta IHIIUMH TIPEAMETaMH, SKUM IIPUTaMaHHa BHYTPIITHS 00’ €KTHBHA CIIPO-
MOXKHICTh TIOpa)KaTH JIFOAHMHY, 3alI0IIF0BAaTH ili cMepTh a00 TUIECHI YIIIKO-
JUKEHHS, pyWHYBaTH, TIOMIKOAKYBaTH a00 3HHUIIYBaTH MalfHO Y iHII IiH-
HocTi. HeGe3nexy MOXyTh CTAHOBUTH CTHUXIMHI CHUIM pUpOan (TTOBEHI,
o0BaJH, 3CyBH, 31IMBH 1 T. 1), HaIau TBapuH Ta iH. HeoOXimHiCTh 3amomi-
STHHS IIKOJW MOYKE BHKJIMKATUCS TAKOXK PI3HOMAaHITHUMHU MPOLECaMU:
TEXHOJIOTIYHUMH, BUPOOHUYUMH, TIATOJIOTIYHUMH (HAIPHUKIIAMI, TSHKKE I10-
paHeHHs TOTEPIILIOTo, IO 3arPOXKyE CMEPTIO), (pizionoriyHuMH, 10 BiAOY-
BAIOTHCSI B OPraHi3Mi JIIOAUHU (T0J10/1 a00 X0JIOA) 1 3arpOXKyIOTh 3arHOeILTIo
moneit, Tomo. J[xepenoM HeOe3mekn Moyke OyTH 1 TISTIBHICTE (3T0YMHHA 200
HE3JI0YMHHA) JIIOIUHU (HapuKial, BUMOra, 3BepHEHaA 10 Kacupa, po BU-
Jady rpouIe miJ 3arpo3oro BOMBCTBa). HapemTi, mxepenom HeOe3neKu
MpH KpaiHiil HeoOXiqHOCTI MoXxe OyTH 1 Oy/b-sIKe 1HIIE, KPIM 3JI0YHHY,
[IPAaBONOPYLICHHS (HAPUKIIAA, IOPYLICHHS BOAIEM MPABUI AOPOKHBOIO
PYXy, IO CTBOPWJIO aBapiiiHy CHTYallil0), a TAKO)K HEBUHYBATa CYCHJILHO
HeOe3IeuHa oBe/IiHKa JFOMHU (HAIIPHUKIIA, KA JIi€ Y CTaHl HeOCyTHOCTI,
(haKTUYHOT TOMIIIKH ), BHACIIIIOK YOTO 1HIII 0COOM JUIS YCYHEHHS HeOe3-
MeKH, 10 BUHUKIIA, 3MYIICH] 3all0il0BaTH IIKOAY MPaBOOXOPOHIOBAHUM
iHTEpecam.

Hebesnexa nosunna sazposxcysamu came 0X0OpOHIOBAHUM [HIMePecam.
Takumu Hacammepes € mianaHi Hebe3neni iHTepecu ocodu (HampuKIIa,
JKUTTS, 3I0POB s, TiIeCHA HEIOTOPKAHHICTh, 0coOncTa CBOOOA, CTaTeBa
cB00O/1a, MaifHOBI, KUTJIOB1, IOJMITHYHI Ta 1HIII OXOPOHIOBaHI 3aKOHOM
npasa i iHTepecn). [[paBOOXOPOHIOBAHUMH IHTEPECAMU, SIKHM 3arPOXKYE
HeOe3IeKa, MOXKYTh TaKOXK BHCTYIIATH: Oe3reKka BUPOOHHIITBA, TPOMAJICBKUI
MOPSIIOK (HAIIPUKIIAA, 1J1s BiABEPHEHHS HEOE3MEKH, 1110 BUHHUKIIA BHACILIOK
MOBEHI 1 3arpoKye HOpMaJbHIM poOOTI MiANpHUeEMCTBa, 0coba pyiiHye Oy-
niBmio). Hapemrri, Hebe3meka MOKe 3arpo’KyBaTH iHTEpecaM JepiKaBH:
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30BHIILIHIN Oe3merni, 000pOHO3AaTHOCTI, MOPSAAKY YIpaBIiHHI, IHTEpEecaM
MIPaBOCYIs, 30€PEKEHHIO AeP>KaBHOT TAEMHUIT, MaliHy TOIIO (HAMTPUKIIAI,
JUTSl YyCyHEHHS HeOe3IMeKH, 1110 BUHUKIIA BHACIIIOK MOXKEXKI 1 3aTrpoxKye
MaiiHy, oco0a 3MyIleHa MMOIIKOANTH YaCTHHY IIbOT0 MaliHa 3apaju mops-
TYHKY 1HIIOTO).

Hebesneka npu kpaiiniti HeoOXIOHOCMI NOBUHHA OYMU HASBHOI, MOOMO
be3nocepeonbo 3a2podicysamu npagooXopoHIE8aAHUM inmepecam. SIKIIo Taka
HeOe3Ieka 11e He BUHUKIIA a00, HABMAKH, BXKE peallizyBajacs B 3al0/IisTHil
IITKOi, TO 1€ BUKJIIOYAE CTaH KPaifHbo1 HeoOXimHoCTi. [louarkoBuit MOMEHT
BUHUKHEHHS HEOE3MEeKH Ma€ Miclie TaM, Jie BUHUKJIA 3arpo3a Oe3mnocepes-
HBOTO 3aIOIISTHHS KON IIPABOOXOPOHIOBAHUM 1HTepecaM (HampHuKIa,
icHye Oesrocepe/Hs 3arpo3a 3aToIUICHHS IPUMIIIIeHHs, aBapii Ha BHPOO-
HUITBI, CMEPTI JtoanHY To1o). KiHIieBuii MOMEHT iCHYBaHHS Takoi Hebe3-
MEKUA BU3HAYAETHCS 200 MPUITMHEHHAM (BIABEPHEHHSIM) LIi€i 3arpo3u, abo
i1 peaizariero (HaMpUKIIaJI, ITOXKeXa 3HUIINIIA MaifHO abo Oyra moramieHa,
MaBOAOK CIaB, 3CYB MPUIIMHMUBCS, aBapisi BigBepHeHa Toulo). IHoai ocoba
MOJKE TIOMHJIKOBO BBakaTH, 1110 Oe3rmocepeiHs HeOe3neka icHye, a B Jiic-
HOCTI BOHA Bi/ICyTHS. 3aItO/TisTHHS IITKO/IA TIPAaBOOXOPOHIOBAaHUM IHTEpecaM
y TAKHUX BUIAJKaX Ma€ pPO3LIHIOBATUCS 3a MpaBHIaMH ySIBHOI KpalHbOT
HEOOX1THOCTI, 10 aHAJIOT1YHI MPaBUIaM YSBHOI OOOPOHH.

4. /[pyeum enemenmom niocmasu Kpatinboi HeoOXiOHOCMI € 8i0CYMHICb
¥ 0cobu 6 0amili 06cManos8yi peanbHoi MOHCIUBOCHT YCYHY MU 3A2POACYIOHY
Hebe3nexy IHuWUMU 3aco0amu, HidiC 3an00isHHs WKOOU NPABOOXOPOHIOBAHUM
IHmepecam.

HemoxnuBicTh ycyHYTH HeO€3IeKy HITMMHU 3ac00aMU CBIIYUTDH MPO
Te, 10 0coba B 00CTaHOBII, SKa CKJIaliacs, BUMYIIIEHA 3aO/IisSITH HIKOY,
OCKITBKH 1HIIII MOMKJIMBOCTI YCYHYTH O€3MOCepeHI0 HeOe3eKy Bi/ICyTHI.
ToOTo 3anoaisiHHS MIKOAM NPAaBOOXOPOHIOBAHUM IHTEpecaM MOBUHHO OyTH
€JIMHO MOYKITMBHM 3aCOO0M 3aXHUCTY BiJl Takoi Hebe3neku. ToMy SIKIIo B 0CO-
Ou € mexinbKa 3ac00iB yCyHEHHs HeOe3IeKH, B TOMY YHCIIi HE TTOB’ I3aHUX
13 MOXKJIMBICTIO 3aMOIisIHHS IIKOAHM, TO e 03HaYaE, 10 BOHA He epeOyBae
y CTaH1 KpaiHbO1 HEOOXITHOCTI, a OTIKE, 1 3AMO/ISHY HEIO KOy HE MOXKHA
BH3HATH MIPABOMIPHOI0. 3p03yMisIo, 11e IPaBUIIO MOIIUPIOETHCS TIMBKH Ha
BUIAJIKH, KO 0c00a yCBiIOMIIIOBaJIa HasIBHICTh Y HEl AEKUTBKOX MOXKIIH-
BOCTEH YCYHYTH HeOe3leKy, ajie He CKopucTajacs Ti€l0 3 HHUX, 10
He MOB’S3aHa 13 3alOAISIHHAM HIKOAU MPAaBOOXOPOHIOBAHUM IHTEpecaMm.
Sxmo x y uiit cutyanii Oyna qonymieHa HOMIJIKA, TO 3aIO/IisiHa KO/ Ma€e
OLIIHIOBATHUCS 3a MPaBUIIaMH YSIBHOT KpaitHBOT HEOOX1THOCT!I.
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OueBuHO, IO B CTaHI KpaltHbOT HEOOXiTHOCTI BiIOyBa€ThCS CYTHUKA
JIBOX TIPaBOOXOPOHIOBAHUX 1HTEPECIB: 3 OTHOTO OOKY, TPABOOXOPOHIOBAHO-
My iHTepecy 3arpoxye Oe3nocepenHs Hebe3neka, a 3 Ipyroro — ocobda
nepedyBae B TAaKOMY CTAHOBHIII, P SIKOMY €JUHHM 3aCO00M yCYHEHHS
i€l HeOE3MEeKH € 3aITO/IISIHHS [IKOIU CaMe MPaBOOXOPOHIOBAHUM IHTEPECaM.
st ocoOnuBicCTh, TpH SKiH BiIOYBAETHCS CYyTHUYKA MpaBa 3 MPaBOM, HAKJIa[ae
CBili BIJIONTOK 1 Ha O3HAKHU JIisIHB, [II0 BUMHSIOTHCS Y CTaHI KPaiiHbOT HE00-
X1JTHOCTI.

5. O3naku Oianns, wjo 6UUHIOECMbCA 8 CMAHI KPATIHbOT He0OXIOHoCHI,
XapakTepusyloTh: 1) ioro mMety; 2) cpsiMOBaHICTh (00’ €KT) 3amoaissHHS
IKOIH; 3) Xapakrep Jiif; 4) CBO€4acHICTh 3alO/IisSTHHSI IIKOJU; 5) MEeXi 3a-
HOMISTHHS IITKOJIH.

6. Mema. Cnosa y ct. 39 KK, 1o zist B crani KpaliHb01 HEOOX1THOCTI
3aCTOCOBYETBCS «JUIsl YCYHEHHSI HEOC3TIeKH» 03HAYAI0Th, 1110 METOKO Kpaii-
HBOT He0OXiTHOCTI € caMe yCcyHeHHs HeOesnekn. Tak, ocoba ysBise, SKuM
YUHOM HeOe3MeKy Oyle YCYHEHO: HUISIXOM 3HHUIICHHS a00 MOLIKOIKESHHS
JoKepea HeOe3MeKH, TIePEeBe3CHHS JIroeH y Oe3IeuHe MiClie Ha Y3STOMY
0e3 103BOITy YYXKOMY TPaHCIIOPTi TOIIIO.

7. Cnpamosanicms (00°ckm) 3an00isaHHa WKOOU. Y CTaHi KpaiiHbOT
HEOOXITHOCTI IIKOJIa 3aI0/IIF0ETHCS IPABOOXOPOHIOBAHUM IHTEpECcaM Jiep-
JKaBH, CyCIIbCTBA 200 0coOu. BBaxkaeThcs, 10 MIKO/Ia TP KpaiiHii HeoO-
XiZHOCTI MoXe OyTH 3amoisiHa JIMILIe IHTepecaM «TPeTiX ocido», ToOTo
MiANPUEMCTBAM, YCTAHOBaM, OPraHi3alisM Yd OKPEMHUM I'POMaJISTHaM, 110
HE BUKJIMKAJIM HeOEe3eKy 1 3BU4aifHo He OB’ s13aHi 3 11 cTBopeHHIM. Turo-
BHM € MPUKJIAA, KOJIM BOIIN CIBrOCHIiANPUEMCTBA, 3aUIIUBIINA HA J10-
pO3i O1I0HK 3 MOJIOKOM, BiJIBO3UTH IOTEPIIIMX Bija aBapii, 110 crajiacs
HE 3 BUHU BOJif, Y JIKapHIO, a B I 9aC MOJIOKO BHKPAJIalOTh HEBIJIOMI.
lkoxa B TaKOMy BHUIAJKy 3alOAIIOE€THCS CUIBIOCIITIANPUEMCTBY, SIKE Hi-
SIKUM YMHOM HE TIPUYeTHE JI0 BUHUKHEHHSI HeOE3MEKH, siKa 3arpoKyBalia
norepinumM. [Ipore B geskux Bunaakax oco0a 3MyIlIeHa 3aloAil0BaTH
LIKOJY CaMOMY JKepelny HeOe3MeKH, o0 JIIKBiAyBaTH Horo, JOKali3yBarTy,
3HU3UTH IHTEHCUBHICTb BIUIMBY TOIIO (HANIPUKIIAJL, IEPEXOXKUH, TOOAYMBIIN
HEKepOBaHUH aBTOMOOLIb, SIKUHM PyXaeThCs 3 FOPHU, CIIPIMOBYE HOTO B KIO-
BET, MMOTEPEKAIOUN TUM CaMUM Hai3[ Ha JiTel). [Hoal cTBepaKyIOTh, 10
3a IpaBUJIaMHU KpalHbOi HEOOX1THOCTI CJIil PO3IJISLIATH 3AIIOISIHHS KON
HaIaJHUKY, SIKIIO HUM € SIBHO HEOoCynHa 0co0a, MaJIoniTHs ado Taka, 110
nie y cradi GakTHYHOT MOMUIIKH. AJie e He TakK. Y IIbOMY BHIAIKy Ma€e
Miclie He00X11Ha 000POHA, 03HAKOIO SIKOT € 3aIOISIHHS [IKOIU CaMe TOMY,
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XTO TIOCSTAE, HE3AJICIKHO BiJ] HOTO (hi3MUHUX a0O0 MCUXIYHUX BIACTHBOC-
TCH.

8. Xapaxmep oiii. BBaxxaeTbcs, 0 KpalHs HEOOX1THICTh MPHUITYCKAE
JUIIe aKTUBHY MOBEIIHKY cy0’ekTa. 3a CBOIMH 30BHIIIHIMH O3HAKAMHU
KpaitHst HEOOXiIHICTh MOXKE BUPAYKATUCS, HAITPHUKIIAJ, Y PI3HUX CaMOYITPaB-
HUX JisX, TIOB’SI3aHUX 13 BIUIYYeHHSIM MaiiHa, HOTO MOIIKOKEHHSIM a00
3HULICHHSM, BUKPAaICHHAM 30p0i a00 HAPKOTUYHHX 3aC00iB, KPaliKKOIO
TPAHCIOPTY, IPUXOBYBAHHSAM 3JIOUMHIB, PO3TOJIOIICHHAM JICP’KaBHOT a00
BiliCbKOBOI TAEMHUIII, TOPYIIEHHSIM Pi3HOMaHITHUX MPaBUI 00EPEKHOCTI,
3aIO/IISTHHSIM TIKOJIY XKHUTTIO 200 370POB 10 JIFOIUHH, T030aBJICHHSM ii 0CO-
oucroi cBoboau Tomo. IToai0Hi Ail 32 CBOIMU 30BHILIHIMY O3HAKAMMU 3/1aT-
Hi Mia 1aTy 1M1 pi3HOMaHITHI BUM 3JI09MHHUX MTOCATaHb. Tak, 3SHAIICHHS
a00 TOIIKO/PKEHHS YY)KOT0 MaifHa Ti/Iajiae miji O3HaKH 3JI04UHY, ITepe]l-
6agenoro ct. 194 KK, a po3rosnomenns BiioMOCTeH, 110 CTAHOBIIATH Jep-
YKaBHY TAEMHHIIIO, TIi/T 3arp03010 YOUBCTBA MiANIAAAE TTi/T 03HAKH 3JI0UHHY,
nepenodauenoro ct. 328 KK, Tomio.

9. Céocuacnicms 3ano00iaHHA WIKOOU TIONSATAE B TOMY, III0 BOHA MOXKE
OyTH 3amojIisiHa JIUIIIE TTPOTATOM Yacy, IOKH iICHy€E CTaH KpaitHbhOi HE0OX i 1-
HOCTI. SIKIO 'k Takuii CTaH IIe He BUHHUK a00, HaBIIAKK, BXKE MUHYB, TO
3aIo/IisSIHHS IIKOAM B I[bOMY pas3i (Tak 3BaHi «IepeayacHay ado «CIi3Hiaay
KpaitHs HeoOXiTHICTh) MOXKE TSTTH 32 COOOFO BiJIMOBITaIBHICTh HA 3arajib-
HHUX HICTaBax.

10. Meosuci 3ano0iannsa wikoou. KK He BU3HaUac MeX 3aII01THHS IIIKO-
JI1 B CTaHi KpailHhOi HEOOXiTHOCTI, MPOTE BUCHOBOK MO IIi MEXi MOXKe
OyTH 3po0ieHo, BUXoas14uu 3 TiyMadeHHs 4. 2 ct. 39 KK, sika Bu3Hauae nepe-
BHIICHHS MEX KpalHbOT HEOOXITHOCTI SIK 3aIOisTHHSI KO O1JIbII 3HAY-
HOI, HDXK mIKoaa BiBepHyTa. OTKE, 2PAHUUHON | NPABOMIDHOIO V' CMAHI
KpAiiHboi HeoOXIOHOCMI MA€E BU3HABAMUCS 3AN00IAHA WKOOA, AKWO B0HA
PIBHO3HAUHA WKOOT 8I08EPHEHIT DO € MEHU 3HAYHOIO, HIJIC 8I08EePHEHA
wKoodq.

[HIIIMME c10BaMu, 3aKOH OB’ sI3y€ TIPAaBOMIPHICTB 3aMOAISIHOT IIKOIH 13
CIIBPO3MIPHICTIO IIi€1 MIKOJH 3arpoxKyrodiil HeOe3neli: GaKTHIHO 3arto1i-
sTHa TIIKOJIA TIOBWHHA OyTH PiBHO3HAYHOO 200 MEHII 3HAaYHOI0, Hi)K TTOTEH-
LiliHA IIKOJA, SIKa MICTHJIACS B 3arPOXKYIOUiil HeOe3Melli.

BusnaueHHs piBHOT 200 MEHIIIOT 3HAYYIIIOCTI 3aIIOIsIHOT IIIKOIU Mepe/l-
Oavae 11 TOPIBHAHHS i3 3aTPOXKYIOYOI0 IITKOI0K0. AJIe BiBEpHEHA IKOIA —
1€ 3aBXK/IM MMOTEHIIIMHA KO/, SKa MICTHJIACs B HEOE3Ielli, 1110 3arpoxKy-
BaJia, a 3arojlisHa IIKo/Ia — I 3aBXK/IM MIKoJa (akTuiHa, peanbHa. Kpim
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TOTO, HEP1JIKO 3a3HaYCHI BUIH IIKOAW CIPSMOBaHI Ha Onara pi3HO1 CyCHiib-
HOT 3HAYYIIOCTI, 1 ¢ 3/1aTHE YCKJIaJHUTH OLIIHKY 1X CIIBPO3MIpHOCTI (Ha-
MIPUKIIA]], HeOe3eKa, 110 3arpoXKye 30POB 10 JIFO/IEH, YCYBAEThCS IIISTXOM
3HUIICHHS IPUBATHOTO MaiiHa). ToMy BUpilIEHHS MUTAHHS MPO iX MOPiB-
HSUJIbHY HIHHICHY XapaKTePHCTHKY B KOXXHOMY BUIAQAKY 3aJICKUTh BiJ|
KOHKPETHUX 00CTaBUH crpaBu. [Ipu oHOPIAHOCTI BiIBEPHEHOT 1 3amo/i-
STHOT LLIKOJT MOJKJIMBE 1X MTOPIBHAHHS 32 JOTIOMOTOIO KPUTEPIiB, 3a3HaYeHUX
y 3aK0H1 200 BUPOOJIICHUX CYIOBOIO MTPAKTUKOIO (HAMIPHUKIIAI, 32 CTyIICHEM
TSOKKOCTI TIIECHUX YIIKO/KEHB, 332 BapTIiCTIO 3HHUIIEHOTO a00 TOIITKOIKE-
HOTO MaifHa TomI0). Y pa3si *k 3iCTaBIEHHS SKICHO HEOJHOPIIHUX BUJIB
LIKOJIM KPUTEPIisSIMH CITIBPO3MIPHOCTI BUCTYTIAIOTh: 3arajlbHOBH3HAHA JIFOJI-
ChbKa MOpaJib; iepapxis MIHHOCTEH, /Ie BUIIOKO IIHHICTIO BU3HAIOTHCSA JTO-
JMHA, 11 MpaBa i cBOOOM; MPaBOCBIAOMICT 1 MPaBOBa KYJIbTypa HaCEJICHHS
ta iH. Y Oynb-sikomy pasi ynaHui KK BHU3Ha€e npaBoMipHUM 11030aBJICHHS
JKUTTS JIIONWHU Y CTaHI KpalHBOI HEOOX1THOCTI JIJIsl IOPSATYHKY BIIACHOTO
XKHTTS, SIKOMY 3arpokyBajia 0e3rnocepenHsi HeOesleka, KOTpy B JaHiid 00-
CTaHOBIII HE MOXKHA OYyJIO YCYHYTH IHIIMMH 3aCO0aMH.

11. Ilepesunyennsn mexc Kpaiinboi HeoOxioHocmi (eKciiec) — Ie yMHUC-
HE 3al0/iSIHHS HIKOJM TPaBOOXOPOHIOBAHUM 1HTEpecaM, SIKIIO TaKa KO/
€ OLTBII 3HAYHOI0, HiXK Ko/ BiBepHeHa (4. 2 ct. 39 KK). [Honi BBaXaroTh,
110 TaKUH eKCIleC Ma€ MicIle 32 HasBHOCTI MOYKJIMBOCTI YCYHYTH 3arpOXKy-
Uy HEOE3NeKy IHIMMU 3ac00aMu, HiXK 3alOJIsSHHS IKOAU. AJe TYyT
HE MOXXHA TOBOPUTH PO MEPEBUIICHHS MEXK KpalHbOi HE0OXiHOCTI,
OCKIJIbKM HasiBHICTb MOXKIIMBOCTI yCYHYTH HeOe3IeKy iHIIMMH 3aco0aMu
CBIIYMTH NPO Te, 110 0coda He TepedyBajia y caMoMy CTaHi KpaitHboi HeoO-
X1JIHOCTI 1 TOMY, IPUPOITHO, HE MOIVIa NEPEBUINUTH ii Mexi. Tomy ymucHe
030aBIICHHS KUTTS JBOX a00 OibIe 0cid y cTaHi KpaiiHbO1 HeOOXiTHOC-
Ti JJ1sl HOPSITYHKY JKUTTSI OIHiI€T 0COOM Ma€ BU3HABATHCS EKCLIECOM KPaiHbOT
HEOOXIHOCTI, 00 I1e CBIAYUTH MPO 3aMOIisIHHS OUIBII 3HAYHOT IIKOIHU I10-
PIBHSIHO 31 IITKO/IOIO BiJIBEPHEHOIO.

Crin Matu Ha yBasi, 1o ocoba y cTaHi KpaiiHbo1 HEOOXiTHOCTI 4acTo
3HAXOAMUTHCS B €KCTPEMaJIbHIN CUTYyallil, € HEeMiArOTOBJICHOK /10 BiJBEp-
HeHHs HeOe3IeKH, 0 BUHUKJIA, Tepe0yBae y cTaHi CHIIBHOTO JTyIIEBHOTO
XBWJIIOBAaHHS 1 TOIIO. Y 3B’s13Ky 3 iiuM 4. 3 ¢T. 39 KK BcTaHOBIIOE, 1110 0CO-
0a He mijiarae KpUMiHaJAbHINA BIJMOBIAIBHOCTI 32 MEPEBUILICHHS MEXK
KpaifHbO1 HEOOX1THOCTI, SKIIO BHACHTIZIOK CHIILHOTO TyIIEBHOTO XBIITIOBAH-
HSl, BUKJIMKAHOTO HEOE3MEeKoI0, 10 3arpoKyBalia, BOHA HE MOIJIa OLiHUTH
BIJIIOBIAHICTD 3aMOMIHOT IKOAX LM HeOe3mel.
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KK He nepenbayae criemnianbHOI BiJIIOBIAIBHOCTI 32 €KCIeC KpaiHbOi
HeoOximHocTi. Taki mii kBamihikyroThCs Ha 3arajJbHUX MiACTaBax, MPOTe
CTaH KpaltHbO1 HEOOX1THOCTI Ma€ BPaXxoOBYBaTHCS CY/IOM SIK 0OCTaBHHA, 1110
oM’ sikirye okapasss (1. 8 4. 1 ct. 66 KK).

12. Kpaitnio neooxionicmeo cio 6iopizuamu 6io Heo0Xionoi oo6oponu
3a TaKMUMH O3HaKaMH: 1) mijicTaBor0 HEOOXiTHOT 0OOPOHU € CYCITIIBHO He-
Oe3IevHe TOCITaHHS JIFOIUHH, IO BUKJIMKAE HEOOX1MHICTh Y HOTO Herai-
HOMY BiJIBEpHEHHI UM MPUIIUHECHHI; MiJICTaBa KpalHbOT HEOOX1THOCTI —
HeOe3Ieka, 1o 0e3MocepeTHhO 3arPOKYE MPABOOXOPOHIOBAHUM IHTEpECaM,
SIKy HE MOYKHA YCYHYTH B JIaHili 0OCTaHOBIII 1HAKIIIE, SIK 3aTIOIiSTHHSIM IIIKOJIH;
2) ripu HEoOXiTHiI 00OPOHI IIKO/IA TOBUHHA OyTH 3aITOisTHA JIUIIIE TOMY, XTO
rocsirae; Tpy KpaiHiii HeoOXiJHOCTI IIKO/Ia 3aIOIIF0ETHCS TTPABOOXOPOHIO-
BaHMM IHTEpecaM JeprKaBH, CyCHiIbcTBa a00 0co0H, TOOTO MPU HEOOXiAHIN
000pOHI BiIOyBa€THCS CYTHYKA ITpaBa 3 HEIIPABOM, a TIPH KpaitHii HeoOXi-
HOCTI, HABMAKH, — CyTHYKa MpaBa 3 MpaBoM; 3) npu HeoOXiaHil 000poHi
3aIoflisiHa TOMY, XTO TTOCSTa€E, IIKO/Ia TOBHUHHA BiAMOBiIaTH HEOE3Melli 1Mo-
CSITaHHS Ta 0OCTAHOBII 3aXHUCTY; MPH KpaiHii HEOOXiJHOCTI 3amoisHa
IIKOJIa Mae OyTH piBHO3HAYHOKO 200 MEHII 3HAYHORO, HiXK IITKOJIA Bi/IBEPHEHA;
4) mIepeBUITICHHS MK HEOOX1THOT 000pOHHM TATHE 32 COOO0I0 MPHUBLICHOBAHY
Bi/IMIOBIIAJILHICTB 1 TUIBKU Y BUITAJIKAX, CIICIIAIBHO Mepe0ayeHuX y CTaTTsIX
118 Ta 124 KK, a 3a mepeBHIIIeHHS MK KpaitHhOT HEOOX1THOCTI BiIOBITaTb-
HICTh HACTA€ Ha 3arajibHUX IMiJCTaBaX, X04a caM (HaKT TAKOTO TIePEBUILICHHS
PO3MIISAAETHCS IK 00CTABHHA, 1110 TIOM SIKIITYE MOKAPAHHSI.

§ 5. ®izuunui a00 NCUXIYHUIT TPUMYC

1. V crarti 40 KK nepenbaueHo:

«1. He € 3mourHOM ist a00 Oe3AisUIbHICTH 0COOH, 1110 3aI10isU1a KoY
MIPaBOOXOPOHIOBAHUM IHTEpEecaM, BUMHEHA 1111 0€3M0CepEHIM BILTHBOM
(hi3ugHOTO TIPUMYCY, BHACHIIOK SKOTO 0C00a HE MOIJIa KepyBaTH CBOIMH
BYMHKAMU.

2. [MuranHs PO KPUMiHAJIBHY BIAIOBINAIBEHICTH 0COOH 3a 3aITO/TisTHHS
IIKOJIM MPAaBOOXOPOHIOBAHKUM 1HTEpecaM, sIKIIO Il ocoba 3a3Haia (i3uy-
HOTO MPUMYCY, BHACTIOK SKOTO BOHA 30epirajia MOXJIMBICTh KEPYBaTH
CBOIMH JisIMH, a TAKOK TICUXIYHOTO MTPUMYCY, BUPIIIYETHCA BIAIOBITHO 10
noJyioxkeHb ctarti 39 nporo Komekcy».
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2. [Tiocmaegoo 6UKIHOUEHHS 310YUHHOCMIE OISIHHSL 8 AHALI308AHOMY GU-
naoky € Henepebopuuil Qizuynull npumyc, mija 0e3noCcepeHIM BINTHBOM
SIKOTO 0c00a 3aTOiF0€E KOy MPAaBOOXOPOHIOBAHUM HTEpECaM.

3. @izuunuil npumyc (Hacuibcmeo) — 1€ NPOTUTIPABHUN Pi3MUHUN
BILJIMB Ha JIIOJMHY (HANIPHUKIIAM, 3aCTOCYBaHHs (Di3MUHOI CHIIH, 3aBIaHHS
yaapy, mo0oiB, 3aN0/[iTHHS TLIECHUX YIIKO/PKCHb, BBEJCHHS B OpraHizM
PI3HOMaHITHHX ITpenapariB TOIIO) 3 METOIO MPUMYCHTH ii BAMHUTH 3JI0YHH
(HanpuKIa, He TePelIKoKaTH TPOHUKHEHHIO B CXOBHUIIIE, BUAATH UyIKe
MaifHo Ta iH.). HenepeOopHUM BU3HAETHCS TaKui (HiI3MUHUI PUMYC, IPU
SIKOMY 0CO0y LIJTKOM 1M030aBICHO MOKIMBOCTI KEpYBaTH CBOIMU JisIMU
(6e3misITbHICTIO).

4. O3naxamu, wjo xapakmepusywms «OIAHHAY 0COOU, AKA 3A3HANA He-
nepeboprozo Qizuunoeo npumycy, €: 1) oro 30ir 3 00’ €KTUBHIUMH O3Ha-
KaMH SIKOTOCh 3JIOYMHY Ta 2) BIICYTHICTh BOJII OCOOU B TAKOMY <(TiSTHHI».

BunnueHi 0co0010 «ii» a00 «0e3IisUIbHICTEY 32 CBOIMH 00’ €KTHBHUMU
O3HaKaMH MOXKYTb 301raTucsi, HAPUKJIIa, i3 pO3TOIOIICHHSM BiIOMOCTEH,
10 CTAHOBJISITH JIEP’KABHY TAEMHHUIIIO, IITUTYHCTBOM, PO3TPATOIO 4YKOTO
MaiiHa, 3JI0BXXUBAaHHIM CITy>)KOOBHM CTAaHOBHINEM 1 T. iH. AJle Taki «Jli-
STHHSI» 3JJOY4MHHUMHU HE BU3HAIOTHCS, OCKUIBKMA BOHHM M030aBJICHI TaKkoi
000B’513K0BOT O3HAKH KPUMIHATBHO-IIPABOBOTO JIISTHHSI, SIK HOTO BOJIMMICTb
(ocoba He 371aTHA KepyBaT CBOiM BUMHKOM). OTKE, BUKITFOUAETHCS KPHU-
MiHaJIbHA BiIIIOBIIAJILHICTh TAKOi 0COOU 3a IIKOAY, 3alOisHY TPaBOOXO-
POHIOBaHUM IHTEpECaM.

5. Inmra cutyaris mae micuie y pasi nepedopHoro (i3udHOTO a0 IICH-
Xi4yHOTO IpUMYCy. [lepeboprum BU3HAETHCS TaKui (HiI3MIHUN IPUMYC, IPU
SIKOMY 0co0a 30epirac MOXKIIMBICTb KEPYBaTH CBOIMU BUMHKAMH.

Tcuxiunutl npumyc — 1€ IOTpo3a 3aCTOCYBaHHS 10 0CO0H (Pi3UIHOTO
HACHJIbCTBA YH 3aMOIiSTHHS MaTepiaibHOi a00 MOopanbHOI mKoau (Harpu-
KJIaJl, IOrpo3a BOMTH, 3HUIIUTH 200 MOIIKOJUTH MAHO, MTOIIUPUTH BiJ10-
MOCTI, IO TAHKOJISITH 0COOY, TOIIO) 13 METOIO CIIOHYKATH 11 BUMHUTH 37I0YHH.
KK BuxoauTs i3 TOr0, 10 MCUXIYHUI TPUMYC X04a i 00MEKy€e MOKIUBOC-
Ti 0COOM KepyBaTH CBOIMH JisIMH, IPOTE HE Mapai3ye IIIKOM ii BOJIIO,
BHACITIJIOK YOTO IIs1 0c00a BCE K Mae MEeBHY MOXUIUBICTH 00paTH TOW 4u
1HIIWI BapiaHT MOBEIIHKH, SIK 1 IPH nepedopHOMY (Hi3UYHOMY PUMYCI.

SIKII0 Takuii MPUMYC CTBOPIOBAB CTaH KpaitHhOi HEOOXiTHOCTI (HApH-
KJ1a/1, oco0a i fiero To00iB a00 MOrpo3u BOMBCTBOM BUAAE YYXKE MAIHO),
TO MUTAHHS PO KPUMIHAIBHY BiJIITOBIIAJIbHICTh 32 3aMOISHHS IIKOIH
MIPaBOOXOPOHIOBAHHUM iHTEpecaM BUPINIyeThCs 3a mpasmiamu cT. 39 KK,
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TOOTO 3aJIeXKHO BijA TOTO, OyI10 UM He OyJ0 JOMYLICHO MEPEBHUIICHHS MEXK
KpaiHbOi HeoOXiTHOCTI. B iHIIIOMY BUTIaIKy 0C00a MiIsTae KpuMiHaIbHIN
BiJIMOBIIaTPHOCTI 32 3alOISIHY IITKO/TY Ha 3araJlbHUX Ti/ICTaBaX, X04a BUH-
HEHHS 3JIOUMHY TiJ BIUTMBOM NepebopHoro GisMuHoro ado MCUXiqvHOro
MPUMYCY TOBUHHO BPaXOBYBAaTHC SIK 00CTaBHHA, IO TIOM’SIKIITY€E TIOKapaH-
Ha (1. 6 4. 1 cT. 66 KK).

§ 6. BukoHaHHS HaKa3y
a00 po3nopsIAKEeHHS

1. Bignmosiguo 10 4. 1 ct. 41 KK 1is a6o 6e3aisibHICTE 0cO0H, 1110 3a-
MOJTisiyIa KOy NMPaBOOXOPOHIOBAHHUM 1HTEpECaM, BU3HAETHCS TIPABOMIp-
HOIO, SIKIII0 BOHA OyJia BAMHEHA 3 METOK BUKOHAHHS 3aKOHHOTO HaKa3y abo
PO3TOPSKEHHS.

Oco0a, sika oieprkajia 3aKOHHUI Haka3, 3000B’s13aHa HOro BUKOHATH. 3a
CBOEI0 IOPUIUYHOIO TIPUPOIOK0 BUKOHAHHS 3aKOHHOTO HaKazy — II€ BU-
KOHaHHSI 0COOOF0 CBOTO IOPHINYHOTO 000B’s3Ky. BimMoBa Bil BHKOHAHHS
TAaKOTO Haka3ly, HOro HeBUKOHAHHs a00 HEHaJIe)KHE BUKOHAHHS € MPaBO-
MOPYIIEHHSIM, Y TOMY YHCH1 37I0YMHOM (HAIMPUKIIAMI, 7151 BIHCHKOBOCITYX-
OoBIIs Tiepei0aueHa KpUMiHaJIbHA BiIMTOBIAATBHICTH 32 HEMOKOpy (cT. 402
KK) ta HeBukonanss Hakasy (ct. 403 KK)).

TakuMm YMHOM, 6UKOHAHHA 3AKOHHO20 HAKA3Y SIK 0OCMABUHA, WO 6U-
KII04a€ 3M0YUHHICMb OISHHA, — e NPABOMIPHe 3aN00iaAHHA WKOOU NPAGO-
OXOPOHIOBAHUM THmMepecam JTHOOUHU, CYCNITbCmEa abo 0epicasu 0coooio,
30008 ’513aH010 BUKOHAMU Yell HAKA3.

2. 3aroisiHHS IMIKOU IIPAaBOOXOPOHIOBAHNM iHTEpecaM Ha BUKOHAHHS
HaKa3y MOXKIJIUBE JIUIIIC 33 HAssBHOCTI BIJMOBIIHOT MiJICTaBU. Takorw mij-
ctaBoio 3riaHo 3 4. 1 cT. 41 KK i € 3akonnutl naxas, sskuii BUCTyma€ HEOO-
X1JIHOIO 1 JOCTATHLOIO IMiACTABOIO BIAIOBIIHOI Aii 00 0€3/1sIIBHOCTI, SIKILIO
B 0COOM iCHyBaJIa peajibHa MOKITUBICTh BUKOHATH HOTO.

3. Ilepwuii enemenm ananizoanoi niocmasy — ye HAsAGHICMb 3AKOH-
HO20 HaKazy abo po3nopsaodicerHs. Bimomo, o TepMiHA «HaKa3» 1 «pO3ITo-
psmKeHHs» GakTHUHO € CHHOHIMamu. Kpim Toro, Bxe BU3HAHO, 110 TEPMiH
«HAaKa3» € POIOBIUM CTOCOBHO 1HIIMX aKTiB YIPABIiHHS (PO3MOPSIKEHHS,
BKa3iBOK TOINO). BiTHOCHO 0OCTaBUHHU, 0 BUKJIIOUAE 3TIOUNHHICTD TISTHHS,
HAKA3 — ye aKm YnpaeiinHs, UOAHUL YNOBHOBANCEHOIO CLYHCOOBOI0 0CO-
0010, AKUL NPUNUCYE Nesritl 0coobi (epyni ocid) suunumu 0ito0 abo Oe30i-
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SUILHICTb, NOG 3AHY 13 3ANOOIAHHAM WKOOU 00 €KMY KPUMIHATbHO-NPABOGOT
OXOPOHU.

3a cBOIM 3micmom HaKa3 TIOBUHEH BiJIIIOBIJaTH TOBHOBAYKEHHSM OCOOH,
o BUIana ioro. Kpim Toro, 6in mae naxasysamu ¢uunenHs OisiHHA, s1Ke 3a
C80IMU 308HIUHIMU (00 EKMUBHUMU) O3HAKAMU 30i2A€EMbCI 3 PaKMUUHUMU
O3HAKAMU SIK020Ch 3104uHy. BUKOHAHHS 1HIIOTO HakKa3y HE € MPeIMeTOM
KpUMIHAJIBHOTO 3aKoHY. KpiM TOT0, HaKa3 He noguHen cynepeyumu YuHHO-
MY 3aKOHOOABCMBY i He Modce Oymu noe a3aHuil i3 NOpyUleHHAM KOHCMU-
myyitiHux npas i c60600 atoounu i epomadsanuna (4. 2 cr. 41 KK). Ilin
«YUHHHUM 3aKOHOJaBCTBOMY» PO3YyMIFOTh HE TUIBKH 3aKOHH, a W MiI3aKOHH1
aktu. Hakas, skuif He BiNOBiTa€ 3aKOHY a00 IIMM aKTaM, BU3HAETHCS He-
3aKOHHUM. BUKOHAaHHS Takoro Hakasy, TIOB’s3aHe i3 3aMOAISTHHAM [IKOAN
00’eKTaM KpHUMiHaIbHO-TPABOBOT OXOPOHH, HE BUKIIIOYA€ KPUMiHAIBHOT
BIJIMTOBIIaTLHOCTI 32 3aIOIISTHY IITKO.Y.

KoncruTy1iiiHi mpaBa i cB000IHM JFONWHY 1 TPOMA/ITHUHA, K1 HE TTOBH-
HEH NOopYyIIyBaTy Hakas, nepenodadeni B po3aini I Koncturynii Yipainu
(crarti 21-64). Hakas, mo nmopy1rye 3a3Ha4deHi mpasa i cBoOOAH, BU3HA-
€ThCS HE3AKOHHMM. VOro BHKOHAHHS, IO 3aMOJI0E KOy IPABOOXOPO-
HIOBaHUM IHTEpECcaM JIFOJIMHU 1 TPOMaJITHUHA, HE BUKJIFOYAE 3JIOUMHHOCTI
CKOEHOTO.

Juist Toro 11100 BiATIOBiTaTH BUMOTaM 3aKOHHOCTI, HaKa3 MOBUHEH OyTH
BUJIAaHUH Y HAJIGXKHOMY MOpsKy. Llelt mopsiiok Morke niepedayary, Harpu-
KJIaJl, TIOTEPEIHE Y3TOKCHHS MOJIOKEHb HaKa3y 3 MEBHUMHU OpraHaMu
i oco0amu, Bi3yBaHHS MPOEKTY Haka3y, BUIaHHS HaKa3y B MMHUCbMOBIiil abo
yCHIii (hopMi, TOBEJICHHS HOTO JI0 BUKOHABIIS IIIJISIXOM BUKOPUCTAHHS T1EB-
HHUX 3aC00iB 3B 53Ky 1 T. iH.

4. Jlpyeutl enemenm, wo xapaxkmepusye niocmaegy 6UKOHAHHs 3aKOHHO-
20 HAKA3Y, — e HAABHICMb Y 0Co0U, 30008 A3aHOI BUKOHAMU MAKUL HAKA3,
peanvroi Moxcaueocmi 071 Ybo2o. SIKIIo Taka MOXKIIMBICTH Oysa BiJICYTHS,
HaNpUKJIIaJI, YHACITIIOK XBOPOOH BUKOHABIIA, BIJICYTHOCTI BiATIOBIHOT KBa-
Jihikartii, J0CBily TOIIO, TO 0co0a He IMiJyIAra€e BiANOBIAaIbHOCTI 32 HEBU-
KOHAHHS 000B’SI3KOBOTO IS HET HaKa3y.

5. O3naku euxonanns nakazy, nepenodadeni B 4. 1 cr. 41 KK, Bu3Hauaroth
HOT0 SIK aKT MPABOMIPHOTO 3aIlOJIisSHHS IIIKOIU ITPABOOXOPOHIOBAHKUM IHTEpE-
cam. L1i o3HaK; XapakTepr3yroTh: 1) cy0’ekTa BUKOHAHHS HaKa3y; 2) HOTO METY;
3) 00’exT 3amonisiHHS MKOaH; 4) Xapakrep aii (0e31isIbHOCTI) BUKOHABIISA
Hakazy. Kpim Toro, ciiji BUAUINTH 1€ JIBi O3HAKH, & CaMe: 5) CBOEYACHICTh
BHKOHAHHS Haka3y Ta 6) Mei 3arofisTHHs KON MTPU BUKOHAHHI HaKas3y.
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6. Cyo’exm euxonanns nakazy. Bignosinuo no ct. 41 KK rakum
cy0’€KTOM IMOBHHHA BU3HABATUCS 0c00a, fka 3000B’s13aHa BUKOHATH 3a-
KOHHUH Haka3. Lle Moxe OyTH SIK MiAMOpPsAIKOBaHA IO CIIyk0i ocoba (Ha-
MIPUKIIAJL, BIHICBKOBOCITYKOOBEILb, POOITHHK 200 CITY>KOOBEIb i IIPHEMCTBA,
yCTaHOBH a00 opraHizarlii), Tak i oco0a, sfika xo4a i He epedyBae y Bij-
HOCHHAX MiAMOPSAKOBAHOCTI, IPOTE BHACIIIOK 3aKOHY 3000B’s13aHa BH-
KOHAaTH 3BEPHEHMI 70 Hel 3aKOHHMM Haka3 (Hampukiag, ocoda, 10 SKoi
3BEpPHEHE 3aKOHHE PO3TOPSHKECHHS MPEJACTABHUKA BIIAJIH).

7. Mema Bu3Hayena B 4. 1 ct. 41 KK i monsirae B Tomy, 1o jist abo 6e3-
JUSUTBHICTH 0COOM MOBUHHA OyTH MIANOPSIIKOBaHA METI BUKOHAHHS 3aKOH-
HOTO Hakazy. [l BU3HAHHS 3aITO/iSTHHS IKOM TPABOMIPHHM JOCTAaTHbO,
00 BOHO OyII0 TAMOPSIIKOBAHO 1ild METi, 1 30BCiM HEOOOB’SI3KOBO, 1100
s Meta (pakTuyHO Oysia JOCSIrHyTa (HAlpHUKIIAJ, 0c00a HaMaraiacs 3HH-
Ty Oy/TiBIII0 Ha BUKOHAHHS Haka3y, ajie 1ie iif He Baanocs). SIKmo x oco-
0a kepyBaiacs HIIUMHU OUIIMU (HAPUKIIAMI, 3aTOAISTHHS IKOAX JUIS J0-
CSITHEHHSI 0COOMCTHX I1iJIeH ), TO BOHA MIJISTae KPUMIiHAIbHIN BIITOBITa)Ib-
HOCTI 3a 3aIo/lisIHy IIKOAY Ha 3arajbHUX ITiJICTaBax.

8. 06’ckm 3ano0dianna wikoOu — e MPaBOOXOPOHIOBAHI IHTEPECH
0Cc0o0H, CYCITIIbCTBA a00 JIEPIKaBHU: JKUTTS 1 3[0POB’ s JIFOJMHH, 11 0ocoducTa
cB00Oa, BJIACHICTh, HEJOTOPKAHHICTh JKUTIIA, TPOMaJicbKka Oe3Ieka, Ipo-
MaJICBKUW TIOPSIIOK, TIOBKIJUIS, HEIOTOPKAHHICTh KOPJIOHIB, aBTOPUTET
OpTaHiB JIep>KaBHOI BJIaJl1, IHTEPECH BHYTPINIHBOT OE3MEKH TOIIO.

9. Xapaxmep 0ii abo de30isnbHocmi ocoOu, IO BUKOHAJIA HAKa3, MOXKE
OyTH SIK aKTUBHHM, TaK 1 MACUBHUM, Ha IO TIPSIMO BKa3yeThcs B 4. 1 cT. 41
KK. IMpuuomy nii abo 0e3MisIbHICTh y OyIAb-sIKOMY pasi i3 30BHIIIHBOT,
(haKTHIHOT CTOPOHU ITOBUHHI ITIAMTAATH ITiJ] 03HAKH SKOTOCH JTiSTHHS, TTePe/I-
bauenoro KK (Hanpukiian, BOUBCTBA, 3aMOJiSIHHS TUIECHUX YIIKO/KCHbB,
11030aBIICHHSI BOJI JTIOAVHH, 3HUIIEHHS 200 IMOIIKOKEHHS MaiiHa, 3II0BXKHU-
BaHHS CITy>KOOBUM CTaHOBHIIIEM, TIEPEBUIIICHHS BIIAIH 1 T. iH.).

10. Céocuacnicmo euxkonannsa Hakazy. Bigomo, 1mo oxHiew i3
000B’I3KOBHX O3HAK 3MICTy 3aKOHHOTO HaKa3y € BKa3iBKa Ha 4ac, POTITOM
SIKOTO BiH ITOBUHECH OyTH BUKOHAHWA. TOMY 3aItOisTHHS ITKOAH TIPABOOXOPO-
HIOBaHHMM IHTEpECaM Ma€ BU3HABATUCS MPABOMIPHHM, SIKIIIO BUKOHAHHS 3a-
KOHHOT'O HaKa3y Majio MiCIIe MPOTITrOM Yacy, BA3HAYEHOI'O B IbOMY HaKasi.

11. Mesuci 3anodianna wkoou. 11lkona, mo 3amomifOETHCS MTPABOOXO0-
POHIOBaHUM iHTEpecaM MPHU BUKOHAHHI HaKa3y, He MOXe OyTH Oe3MEKHO0.
Ti Mexi BU3HAYAIOTHCS 3MICTOM JaHOTO Hakazy. 3anoisTHHsI IIKOIU JIUIIIES
B IINX MEKaX 1 BU3HAETHCS MPABOMIPHHM.
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Tepesuwenns medc 3an00iskHs wikoOu TP BUKOHAHHI 3aKOHHOTO Ha-
Ka3y CBIUMTH MPO TaK 3BAHUN SKCIIEC BUKOHAHHS Haka3zy (HAIpPUKIIAI,
3amo/iTHHS SIBHO HAJIMIPHOI IIKOAH, HIXK 1€ Iepeadadanocs HaKa3oM).
Skmno 1e# eKciiec BYNHEHO, HAMIPUKIIAJ, CIY>KOOBOK 0CO000, TO 32 Ha-
SIBHOCTI BCIX 1HIHMX O3HAK ii Mii CITiJ] pO3TIIAIATH SIK TICPEBUINECHHS BTN
a00 CcIry’>KOOBUX ITOBHOBAXXCHb.

12. Buxkonannsa sa6Ho 3104UHHO20 HAKA3Y A00 PO3NOPAOIHCceHHA. 3710~
YUHHUM BU3HAETHCS HAKa3, IKWH HaKa3ye BAMHUTH 3JI04MH. TaKuM BH3HA-
€ThCS HE TINBKU HistHHSA, niependadene KK, a i misiHHSA, AKe € 3JI04MHOM
BIJIMTOBITHO JIO 3arajbHUX MPUHIUIIB MPaBa, BU3HAHKUX [UB1JII30BaHUMU
HatistMu (4. 2 ¢T. 7 €BporneichKoi KOHBEHIIIT MPO 3aXUCT MPaB JIOIUHA
1 OCHOBOITOJIOKHHX CBOOO).

VY 4. 3 ct. 41 KK 3a3HaueHo: «He mijyisirae kpuMiHaIbHINA BiIIOBI1ab-
HOCTI 0c00a, sIKa BiIMOBHJIACS BUKOHYBATH SIBHO 3JI0YMHHHIA HaKa3 abo po3-
nopsipKkeHHs». Lle momoxenHs minkoM Binnosinae 4. 1 cr. 60 Koncturymii
VYkpainu, ae nepeadadeHo, 10 HIXTO He 3000B’s3aHUI BUKOHYBATU SIBHO
3JIOYMHHI PO3MOPSHKCHHS UM HAKa3W. 3a BIJIAHHS 1 BAKOHAHHS SIBHO 3710-
YHHHOTO PO3TIOPSPKEHHS UM HaKazy HACTA€E FOPHUINYHA BiIOBIIAIBHICTb.

Oco0a, sika BUKOHAJIa 3JIOYMHHUI Haka3, Miyisirac KpUMiHAIbHIN Bi/IIO-
BITATLHOCTI, SIK 1 0c00a, 110 BiAmaia Taknii Haka3. Tak, ciy»0oBa ocoda, ska
Bi/1ana 3J0YMHHUI HAKa3, [MiUIArac BIIIOBIIAJIBHOCTI 3a 3J0BKUBAaHHS BJla-
noro abo ciyx60BuM craHoBuiieM (cT. 364 KK) i 3a minOyproBanHs (opraHi-
3aTOPCTBO) /IO BANHEHHS 3JI0UMHY, ITIepeI0adeHoro B Hakasi. BiamoBiqansHiCTh
oco0u, sika BUKOHAJa TaKUH HaKas3, 3aJIS)KUTh BiJl TOTO, UM YCBIIOMITIOBAJIA
BOHA 3JIOYMHHUI XapakTep Haka3y. SIKIo st 0coOu Oys10 OUeBH/IHO, 1110 HAKa3
€ 3TI0YMHHUM, aJie BOHAa BUKOHAJIa HOT0, TO Taka 0c00a I yIsrae KpUMiHATBHIH
BIZIMTOBIIAJIHHOCTI 32 BUMHEHHS 3]I0YMHY Ha 3arajbHUX TTiJICTaBaX SK BUKOHA-
Benb 3nounny. Lle nonoskenns copmynboBane B 4. 4 c1. 41 KK: «Oco0a, mo
BHKOHAJIA SIBHO 3JIOYMHHHUN Haka3 ado PO3MOPS/KEHHS, 32 IISTHHS, BIYNHEH]
3 METOFO BUKOHAHHSI TAKOTO HaKazy ad0 pO3MOPSKEHHS, MiJIsrae KpUMiHATb-
Hili BiAMOBIJaIbHOCTI Ha 3arajbHUX MigcTaBaxy. [Ipy poMy cya Moke BH3Ha-
TH BYMHEHHS 3JIOYMHY Ha BUKOHAHHS TaKOro Haka3y 0OCTaBHHOIO, IO
oM’ sikiTye rokapansst (. 6 4. 1 ct. 66 KK).

Oco0a, sika oJiepikala 3JIOUMHHUN HaKa3, MOXKE 1 HE yCBIJJOMIIIOBATH
HOT0 3JI04MHHOTO Xapakrepy. [IpoTe skio 3a 00cTaBUHAMU CIIPAaBH BOHA
rmoBMHHA Oyia i MOTJIa Ie YCBiJIOMITIOBATH, TO CKOEHE PO3TIISIAETHCS SK
HeoOepekKHUI 3II0YNH, SKIIO, 3BUUANHO, TaKe HEOOEPEIKHE JISTHHS TIepe/l-
6auene B KK sk 3moumnHe. SIKimo & oco0a HE yCBIIOMITIOBANA 1 HE MOTJIa
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YCBIJIOMJIFOBATH 3JI0YMHHOTO XapaKTepy Haka3zy, TO 3a JisHHs, BAMHEHI
3 METO BUKOHAHHS TaKOI'0 HaKa3sy, BIIMOBIIAJbHOCTI HIJUISITa€ TIIbKU
oco0a, mo Bijgana 3mounHHMA Hakas (4. 5 ct. 41 KK). ¥ npomy Bunanky
0co00a, sika BUKOHAJIa HaKa3, BUCTYIIA€ CBOEPITHUM 3HAPSUISM Y PyKax TOTO,
XTO BU/IaB 3JIOYMHHIN HaKa3 (Tak 3BaHe Mmocepenne 3anofissHas). OcTanHii
IiUIATaE BiAMOBIAAIBFHOCTI SIK BUKOHABEIh TOTO YMUCHOTO 3JI0YHHY, BUH-
HEHHS SIKOTO Mepen0avyanocs B Hakasi i IKUil BiH BYMHHUB «PYKaMU» HECBUH-
HOTO «BUKOHABIL (4. 2 cT. 27 KK).

§ 7. lisnHs, noB’si3aHe 3 pU3MKOM
(BunpaBIaHuii pU3NK)

1. YV xpuMiHaJIbHOMY IpaBi mpodlieMa pU3NKy BUHHUKAE JIUIIE B pasi,
KOJIM PU3HMKOBAHE JisTHHS OB’ 3aHE i3 MOCTaBICHHAM Y HeOe3MeKy mpaBo-
OXOPOHIOBAHUX iHTEpeCiB abo0 i3 peasbHUM 3arnogissHHAM M mkoau. O06-
CTaBHHOIO, 1110 BUKJIFOYA€E B TAKOMY BUINAJIKy KPUMIHAIBHY BiAOBIAaIb-
HICTB 3a 3aIO/isIHy IIKOAY, BUCTYIIa€ BUIIPABIAHNI PH3HK.

Binnosinno 1o ct. 42 KK eunpasoanuii puzux six oocmasuna, wo eu-
KIIOYAE 3M0YUHHICING OIAHHS, — Ye YuHenHs OisiHHs (0if abo 6e30isn1bHOoC-
mi), N08 A3aH020 i3 3aN00ISIHHAM WKOOU NPABOOXOPOHIOBAHUM IHMepecam
ocobu, cycninbemea abo depacasu, 0isi O0CACHEHHS 3HAYHOL CYCRIIbHO
KOPUCHOI Memut, IKWO ysi Mema 6 Oaniil 0bcmanosyi He moaia oymu 00-
CAeHYyma Hepu3uKo8aror diero (be3dianvHicmio) i xcumi 0cobor 3ano-
OIdICHT 3aX00U 0A8AIU OOCMAMHI NIOCMABU PO3PAXO8Y8AMU HA 3aN00ieaH-
H5L WKOOU NPABOOXOPOHIOBAHUM THIMEPECam.

BuwHeHHs mistHHS, TTOB’S3aHOTO 3 PU3UKOM (PU3UKOBAHOTO JIiSTHHSA),
€ 1 ocodu cyOcuaiapHuM (10AaTKOBUM) IpaBoM. Hum cy0’ekT Moxe
CKOPHUCTATHCS JIUIIE B OOCTAHOBIII, ITPH SIKIH JTIOCITHEHHS 3HAYHOT CYCI1JIb-
HO KOPHCHOI MeTH 0e3 PU3NKOBAHOTO JiSTHHS € HEMOKIIUBHM.

2. Pusuxosane Oisinus mae ceoi niocmagy ma o3uaxu. IligcraBoro s
BUYMHEHHSI PU3UKOBAHOTO JISTHHSI € 1020 GUNPABAAHICb, O BU3HAYAETHCS
TphOMa elleMeHTaMu: 1) HasgBHICTIO 00 €KTUBHOI CHTYyaIlil, 10 CBiAYNTH
PO HEOOXiHICTh JOCATHEHHSI 3HAYHOI CYCIUJILHO KOPUCHOI METH; 2) He-
MOXKITUBICTIO JIOCSATHEHHSI I[i€1 METH HEPU3UKOBAHUM JIISTHHSM; 3) BXKUTTSIM
0C00010 3aIT001KHUX 3aXO0/1iB IOJT0 3aI00ITaHHs IIKOU ITPaBOOXOPOHIOBA-
HUM iHTepecaM. TiIbKH Y CBOiH €AHOCTI Li €JeMEHTH BUIPABAYIOTH BUH-
HEHHS 0CO0010 JIiSIHHS, TIOB’3aHOTO 3 PU3UKOM.
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3. llepwuii enemenm niocmasu — 00 €KMuGHa cumyayis, o GUKIUKAE
HEoOXIOHICMb Q0CACHEH S 3HAYHOL CYCNINIbHO KOPUCHOT Memu, B OTHUX BU-
Majikax MOYKE BUPaKaTUCS B HASBHOCTI HEOE3MeKH (HampuKIal, 3arpo3a
YKHUTTIO XBOPOTO TIPH JIIKAPCHKOMY PU3HKY, 3arp03a 3aXOIUICHHS TePUTOPiT
CYIIPOTHBHHUKOM TIPY BOEHHOMY PH3HUKY Ta iH.), & B iHIIUX — CBIIYUTH IIPO
HEOOXiJHICTh OIePKaHHs1, HAITPUKJIIA ], HOBUX 3HAHb (TIPH JOCITI THULEKOMY
pU3KKy) a00 HEJOMYIICHHS BEIMKUX 30UTKIB YK OCPKAHHS 3HAYHOI BU-
roau (TIpU TOCTIOIAPCHKOMY PHU3HKY) TOIIO.

4. /lpyeuil enemenm niocmagu — ye HEMONCIUGICMb 01 0aHOI 0coOU
6 06cMano8Yi, Wo CKIANACA, 00CASIMU NOCMABLEHOI Memu HePUSUKOBAHUM
OisiHHAM. SIKIIO, HATIPUKITA], CUTYAIlisi TOTpeOye MOPATYHKY KHUTTS XBOPO-
0, HEJIOMYIICHHS TOCIIOIaPCHKIX 30UTKIB, O/Iep KaHHSI MAafHOBOT BUTO/IA
TOIIO, TO 3BEPHEHHS JI0 PU3UKOBAHOTO JIISTHHS MOXIJIMBE JIMIIIE B pa3i Bij-
CYTHOCTI 1HIIUX, HEPU3UKOBAHMUX 3aCO0IB TOCATHEHHS 3a3HAYCHUX ITiJICH.
Skio Oynie BCTaHOBIICHO, 1110 0¢00a, sIKa BYMHUIIA PU3UKOBAHE JisTHHS, MaJia
peanbHy MOXIHMBICTH (I BOHA II€ YCBIOMITFOBaja) AOCITTH ITOCTaBICHOT
METH HEPU3MKOBAHUMU MiSIMH, aJIec BOHA IIEI0 MOXKIIUBICTIO HE CKOPHCTA-
JIacs 1 3aroisijia KOy MPaBOOXOPOHIOBAHUM 1HTEpPECaM, BOHA ITiJIATAE
BIJINIOBIIAJIBHOCTI 3a I[F0 IIKOAY Ha 3arajbHHX ITiICTaBaX.

5. Tpemiui enemenm niocmasu — ye acumnisi 0co6010 HeoOXIOHUX 3a-
noGICHUX 3aX0018, W0 0asau iti 00OCMAmMHI Ni0CmMasu 0OIPYHMOBAHO PO3-
Paxo8yeamiu Ha 3an00ieants WKOOU NPABOOXOpoHI0eanum inmepecam. Taki
3aX0JI¥ 3aJIeKATh BiJI XapaKTepy PHU3MKOBaHOI 1ii (0e3misiapHOCTI), chepu
1 MOMIMPEHHSI, pEATbHUX MOXKIIUBOCTEH Cy0’€KTa TOIO (HAPUKIIAI, ITijI-
TOTOBKA Ta IHCTPYKTaX 0OCITYTOBYIOYOTO IMIEPCOHATY MPH JI0CITi THHIBKOMY
PHU3WKY, BUTOTOBJIEHHS a00 YCTaHOBKAa HEOOXIAHOTO yCTaTKyBaHHA, Opra-
Hi3aIlisg oXopoHu To110). L{i 3axomu nmoBuHHI OyTH qOCTaTHIME (HA TOTJISI
cy0’exra) st 3a00iraHHs MIKOAM MPaBOOXOPOHIOBAHUM iHTEpecam. Biku-
Ti 3a1T001KHI 3aX0/IM TTOBUHHI TO3BOJISITH 0C001 OOTPYHTOBAHO, a HE JIETKO-
Ba)KHO (CaMOBIICBHEHO) PO3paxoByBaTH Ha 3ano0iranHs mkoau. e o3Hauae,
[0 BUIIPABJAaHUMHU MOXKYTh BU3HABATHCS JIMIIE TaKl PU3MKOBAHI Jii, 110
HE MPU3BOJATH 13 HEMUHYYICTIO JI0 3aNOAISTHHS MKOIU. OCOOIUBICTh pPH-
3HWKY B TOMY 1 TIOJISITA€, 0 HOTO BAMHEHHS 3aBXK/H TaiTh y CO01 MOXKITMBICTh
3aIOMISIHHS IIIKOJIU TPABOOXOPOHIOBAHUM 1HTEpecaM, IPOTe CTYIiHb TAKOT
MOJKJIMBOCTI TIPH BUIIPABIaHOMY PU3HKY B OyIb-SKOMY pa3i He TIOBHHEH
JOCSITaTH HEMUHYYOCTI 3aNIOIiIsTHHS IKOM. SIKIIO 3K JUTst 0COOHM OYE€BHTHO,
10, HE3BAXKAIOUM Ha BKUTI 3aro01KHI 3aX0/IM, PU3UKOBaHI il HEMHHYYE
MIPU3BEIYTH JI0 3aITOITHHS [IIKO/IH, BUTTPABIAHICTh PU3HKY BUKITIOYA€THCS.
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He sunaoxoeo y u. 3 cm. 42 KK nepedbaueno, wo pusuk ne 6USHAEMbCsL 6U-
NpAGOaHUM, KULO BIH 3A8I00MO CIBOPI06AE 3A2PO3Y 0I5l HCUMMIS THULUX
Jooetl abo 3a2po3y eKoN02IYHOT Kamacmpogpu yu iHUUX HA036UYAUHUX NOOIL.
Tum caMuM 3aKOH JIOITYCKAa€E CUTYaIlii, KOJIU 0co0a CBOIMH JIISTHHSIMUA MOXKE
CTBOPIOBATH 3arpo3y ISl CBOTO JKUTTI, aJie He PHUITYCKae, 1100 Taka 3arpo3a
3aBimoMo OyIra CTBOpeHa ISl KUTTS 1HIIMX Jronei. [1ix 3arpo3oro exosori-
HOT KaracTpoy PO3yMI€ThCS 3arpo3a HE3BOPOTHUX HETATUBHUX 3MiH Y J0-
BKIJLI, 3/IAaTHUX TPU3BECTH JI0 HEMOXKIIMBOCTI TIPOKUBAHHS HACEJICHHS 1 Be-
JICHHS TOCTIOAAaPCHKOI TisUTPHOCTI Ha TIEBHIN TepUTOPii. 3arpo3a Haa3BUYAii-
HO1 MofIi1 — 11e 3arpo3a aBapii, kKaracTpodu, MOMUPEHHS eTTiIeMil, ermi300Tii,
emiiToTii, BEMKOT MOXKEXKi, 3aC00IB ypasKeHHS Ta iH., 10 MOXKYTbh IPU3BEC-
TH JI0 3aruOerti Jiroei abo BeIMKUX MarepiajbHUX BTPAT.

6. 3a HasBHOCTI MiICTaBU — BUIIPABIAHOCTI — CyO’€KT Ma€ MpaBo
BYMHHTH JIISIHHSA, TIOB’SI3aHE 3 PU3UKOM, SIKE XapaKTePU3YETHCS HUZKOIO
O3HaK, [0 BU3HAYaIOTh: 1) Horo mMeTy; 2) 00’ €KT 3amOisTHHS KON,
3) xapakrep HisiHHs; 4) HOro CBOE€YACHICTh; 5) MEKI 3al0isIHHS [IKOJIH.

7.Mema. Y 4. 1 ct. 42 KK BCTaHOBIICHO, 1110 pPU3UKOBAHE JiSTHHS IOBUHHO
OyTH BUMHEHE IJIS TOCSTHEHHS 3HAYHOI CYCninbho kopucHoi memu. Takoro
METOI0 MOYKEe OyTH, HAIPUKJIA I, 3aII00iraHHs TEXHOTSHHIN aBapii, oxepskaH-
HSl HOBUX 3HaHb, MOPATYHOK XBOPOTO 1 TOII0. SIKI0 % 0c00a, 3amoIito0dn
KOy TIPAaBOOXOPOHIOBAaHUM 1HTEpecaM, parHe JOCSATTH By3bKOETOICTHY-
HUX, Kap €PUCTCHKUX YM IHIIUX MOJIOHUX IIUJIEH, M030aBICHUX CYCIUTLHO
KOPHCHOTO XapakTepy, Take JiSTHHS HE MOXE BBaYKATH IPABOMIPHHM.

Jauni, nmpu BUMpaBIaHOMY PU3HUKY ITOCTaBJIeHA CYCHIIbHO KOpPHCHA MeTa
Mae OyTH 3Ha49HOIO, 1110 € OLIHHUM NOHATTM. [IpoTe B Oynb-sikoMy pasi BoHa
MOBUHHA OyTH TAKOK BHCOKO3HAYYIIIOHO, 11100 OyTH CIIBPO3MIPHOKO 31 IIIKOZIOK0,
110 3aMOIII0EThCsl 00’ €KTY KPUMIHAJIBHO-TIPABOBOI OXOPOHU. Pu3nkoBaHi il
JUTsL TOCSITHEHHST HE3HAYHOT, Xoua 0 1 CyCIUIBHO KOPUCHOI METH, HE € TIPaBo-
MipauMHy. Haperri, mpaBomipHHUI XapakTep TakoMy JisTHHIO HAJIa€ cama Ha-
SIBHICTh 3a3HA4Y€HOI METH HE3aJIEXKHO BIJ] TOTO, YM BAAJIOCS 0COOI 1 TOCSATTH.

8. 06°ecxmom 3anodiannsa wikoOu pyu PU3NKOBAHOMY JTiSTHHI BHCTYTIa-
I0Th TTPABOOXOPOHIOBAHI iHTEpeCH 0coOu (HANPUKIIA, ii KUTTS, 37[0POB’ s
a0o BIIACHICTH), CyCHiIBHI iHTEpeCcH (HampUKIad, TpoMajchka Oe3meka,
IPOMaJICHKUH MOPSIOK, Oe3eKa pyxy TPaHCIIOPTY) a00 IHTEpeCH JIepiKaBU
(HampHKIaJ, HeJOTOPKAHHICTD JIePKaBHUX KOPJOHIB, 30€peKeHHS IeprKaB-
HO1 Ta€EMHUIIi, aBTOPUTET BIIAJIH, IOPSAOK YIPABIIHHS).

9. Xapaxmep Oianns. JlisHHS, TIOB’s13aHE 3 PU3UKOM, 13 30BHIIIHBOTO OOKY
30iraeThcs 3 PAKTUIHUME O3HAKaMH SIKOTOCH 3J7I04MHY, ependadeHoro KK
(manpukyia, BOWBCTBA, 3AITOMISTHHS TIIECHUX YIIIKOKEHb, 3aJIMIIICHHS B He-
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Oe3reri, 3HUILICHHS a00 MOLIKOHKEHHsI MaiiHa, BUIa4a JepyKaBHOI Ta€MHHUILI,
TIOPYILICHHS TIPABIJT MOKEXKHOI Oe31eKH i T. 11.). BimmosimHo 1o 4. 1 ct. 42 KK
PU3BHMKOBaHE JiSTHHS MOKE BUPAKATHCS SIK B aKTUBHIH (11i51), Tak 1 B MaCUBHIM
(Oe3nisutbHICTD) MOBeniHIl. Take AiSTHHS, HAPEIITi, TOBUHHO 3aIl0/IiFOBATH
LIKOAY MPAaBOOXOPOHIOBAaHUM iHTepecaMm. Lls mkona Moke OyTH 1BOX BUIIB:
1) mocraBiieHHs1 00’ €KTa KPUMIHAIBHO-IIPABOBOT OXOPOHHU B HEOE3IEKY 3aI10-
JisTHHS IKoau a0o 2) GakTriHe (peasibHe) 3a0IisIHHS HOMY LIKO/IH.

10. Cgoeuacnicmp pU3UKOBAHOTO JIISTHHS TIOJISITA€ B TOMY, 1[0 BOHO
MMOBMHHO OyTH BUYMHEHO JIMIIIE MTPOTATOM 4acy iCHyBaHHS MOTO MiJICTaBU
(BUIIpaBAAHOCTI PU3KKY). SIKIIO 1151 iACTaBa IIe He BUHMKIIAa a00, HABMAKH,
BK€ MUHYJIA, TO BANHEHHS] PU3UKOBAHOTO JIISTHHS, 1110 CIIPUYMHUIIO 3aII0/1i-
SIHHSI IITKOJTU TIPABOOXOPOHIOBAHHUM iHTEpecaM, MOXKe TATTH 32 COOO0 BiJI-
MOBIJAJILHICTD Ha 3arajibHUX 3acajax.

11. Messci 3anodianna uikoou Nipy BYNHEHI JTisTHHSA, TIOB’13aHOTO 3 PH-
3ukoM, y KK He nependaueno. Lle gae migcraBy 1t BACHOBKY PO Te, 10
Oy/b-siKa [IKOJIa, 3aM0/AisiHA IPH BUITPABAAHOMY PH3HKY, MAa€ BU3HABATUCS
npaBoMipHOIO. LM mosicHIoeThCs Toi daxT, mo KK He BcTaHOBIIOE i Bij-
MTOBIJATBHOCTI 32 MIEPEBUIIICHHS MK 3aITOJIISTHHS IIIKOIN TTPH BUITPABIAHO-
My pusuky. OTKe, SIKIIO BCTAHOBJICHO, 110 Oyla MmifcTaBa i BYMHECHHS
PHU3UKOBAHOTO JisSTHHS (Or0 BUIIPaBAaHICTh), TO IOCTABJICHHS B HEOE3IeKy
OyIb-SKIX TPaBOOXOPOHIOBAHKX 1HTEpECiB a00 (DakTUIHE 3arOMisTHHS M
Oy/1b-5IKOT IIKOJT TIOBMHHO BU3HABATHUCS MTPABOMIPHUM JiSTHHSIM.

§ 8. BukoHaHH# cneniaJbHOIO 3aBJAHHA
3 MONEPEeNKEHHS YU PO3KPUTTSH
3JI0YMHHOI AIs1IbHOCTI OPraHizoBaHoI
rpynu 4M 3JI09UHHOI OpraHizamii

1. Bigmoginso 1o cT. 43 KK He € 37104nHOM BUMYIIICHE 3aITOisTHHS IITKOTH
MPaBOOXOPOHIOBAHUM iHTEpecaM 0CO0O0I0, SKa BiJIOBIIHO 0 3aKOHY BUKOHY-
BaJIa CTIeIiabHE 3aBaHHs Y CKJIAJIl OPraHi30BaHOI TPYIIN Y1 3JI0YHMHHOI Opra-
Hi3aIlii 3 METO0 TIOTIePE/KEHHS Y1 PO3KPUTTS 1X 3JI0YMHHOI JIISUTHHOCTI.

2. ITiocmaeoro 3an0isIHAS IKOAW MTPABOOXOPOHIOBAHUM 1HTEpECaM BU-
cTynae ii sumyuenicms. BoHa Mae Miciie ToJi, KO B 0COOH, sIKa BXOIUTh
JI0 CKJIaly 3JI0YMHHOI Ipymnu (opranizamii), BHHUKIJIA HEOOXiIHICTH OpaTn
y4acTh Y BUNHEHHI 37104MHY (HaPHUKIA/l, YHACIIIOK IPEMYCY 3 OOKY BaTax-
Ka 3JI0YMHHOI opraHizailii) 1 Ipu 1boMy OyJia BiICYTHS peaibHa MOMKIIMBICTh
(6e3 pU3HUKY PO3KPHUTH CBiif 3B’S30K 13 TPABOOXOPOHHUMH OPTaHAMH 1 THM
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caMUM TOCTaBUTH cebe y HeOe3meKy) BiIMOBUTHCS Bijl ydacTi B HiJrOTOB-
JIeHHI 200 BUYMHEHHI 3JIOYMHY B CKJIAJIl TaKOl rpynu (opraHizariii).

3. 3anoxisiHHs mKkoAu Ha mijacTasi cT. 43 KK mae 03Haku, 110 xapakre-
pu3yI0Th: 1) cy0’eKTa 3anonisiHHs KoM, 2) Horo 00’exT; 3) xapakrep il
(6e3mismbHOCTI); 4) T{ MeTy; 5) Mexi 3aImO/IiTHHS [ITKOJTH.

4. Cyo6’ckm 3ano0ianusa wmKoou — 11¢ 0co0a, sika BiAIOBIIHO 10 YMH-
HOTO 3aKOHOJIAaBCTBA BUKOHYE CITEITiaTbHE 3aBIAHHSA Y CKJIaJIi OpraHi30BaHO1
TPpyIH 49¥ 3I04MHHOI opraHizamii. Jlo Takux cy0’eKTiB Hamexarb: 1) He-
IJIaCHI CITIBPOOITHUKH OTIEPATHBHHUX ITiAPO3MALIIB i 0c00H, SIKi CITiBpOOITHH-
YaroTh i3 HUMH, 10 TPOHHUKIH B 3MI0YUHHY rpyny (1. 8 4. 1 cT. 8 3akony
VYkpainu «[Ipo onepaTuBHO-pO3LIYKOBY HisTIBHICTB»); 2) IITATHI 1 03a-
IITaTHI HETJIacHI CMiBPOOITHUKH CHEIiadbHUX MiIPO3iJIiB 10 60POTHOI
3 OpPraHi3oBaHOIO 3JI0YMHHICTIO, BBEJCHI i/l IETCHI0I0 TPUKPUTTS B Opra-
Hi30oBaHe 37M04ynHHE yrpymoBaHHs (cT. 13 3akony Ykpaiuum «Ilpo
OpraHizamiifHo-paBoBi OCHOBH OOPOTHOM 3 OPraHi30BaHOIO 3JIOYMHHIC-
TIO»); 3) YYaCHUKH OpPraHi30BaHHUX 3JIOYMHHUX YTPYIIOBaHb, SIKi JATTH 3Ty
Ha CIIBPOOITHUIITBO 31 CIEI[iaIbHUMU MIAPO3/ijIaMK 110 00poThOi 3 opra-
HI30BaHOIO 3JIOUNHHICTIO (CT. 14 115010 3aK0HY).

5. 06°exkm 3anodianna wKkoOu — iHTEPECH 0COOU, CYCITLTHLCTBA Ta
JIepyKaBy, TTIOCTABIICH] i1 OXOPOHY 3aKOHY (HAITPHUKIIA]], HEAOTOPKAHHICTh
rpoMaJiTHHHA, HOTO BIaCHOCTI, IpoMaJichka Oe31eKa, HOPSI0K yIpaBIIiHHS,
JiepKaBHa TAEMHHUIIS Ta iH.).

6. 3a ceoim xapaxmepom Oia (6e30ianvnicmp) ocodH, sKa 3aM0IiI0€
LIKOAY Y CKJIa/li OpraHi3oBaHOi IPyNH Y 3I0YMHHOI OpraHizamii, TOBUHHA
30iraTucs 3 O3HaKaMH SIKOTOCh 3JI0YMHY, 38 BUHATKOM THX, 1110 Niepeadade-
Hi B 4. 2 cT. 43 KK (Hanpukmnaz, ocoba Moye BUMHUTH KpaJliKKy, BAMaraH-
Hsl, 3aBJIaTH MTOTEPIIOMY TTOOOIB TOIIO).

7. Memorto yuacmi ocodu é opzanizoeaniii 2pyni uu 3104UHHIN op2a-
Hi3ayif, Koy 111 0coda BUMyIIIEHA 3aI0/[IF0BAaTH IIIKOy TIPaBOOXOPOHIOBA-
HUM IHTepecam, € TIONePePKEHHS Y1 PO3KPUTTA iX 3II0YMHHOI AiSTBHOCTI.
HasBHIiCTE iHIITOT METH HE MOXKE CITY’)KHTH BUIIPABIAHHSAM 3aIIOISTHHS 3a-
3HAUEHOI IIKOAMU BiAnoBinHO 10 BuMor cT. 43 KK.

8. Mesci 3anodianna wikoOu BU3HAYAIOTHCS, BUXOJSYH 13 3MICTY 9. 2
cT. 43. Ocoba, Oepyur y4acTh B OpraHi30BaHid TpyIIi Y 3JI0YMHHIN opra-
Hi3alil, Ma€e MpaBo 3aMoAIATH OyAb-SKY IIKOAY IPaBOOXOPOHIOBAHUM iHTE-
pecam (HanpuKiIal, 3al0AiIATH NOTEPIIOMY CEPEAHbOT TSKKOCTI TilEeCHI
YIIKOKeHHs, OpaTu y4acThb Yy KOHTpaOaH[i, PO3KpalaHHi 4y>Koro MaifHa
TOIIO), 32 BUHSTKOM JIBOX BHUJIIB 3JIOYMHIB, BANHEHHS SKHX CBITYUTH IPO
TIePEBUIIICHHS JIOITyCTUMIX MEX, epeadadeHnx y 4. 2 cT. 43 KK.
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9. Ilepesuwienns medxnc 3ano0dianna wKOOU — 11€ BANHEHHS 0CO00I0
IIpY BUKOHAHHI CTEIiabHOTO 3aBIaHHS OJHOTO i3 IBOX BH/IIiB 3JI0YUHIB:
1) yMHCHOTO 0COOHMBO TSHKKOTO 37I0YHHY, TTOB’ I3aHOTO 3 HACHIIECTBOM HaJT
MOTEepHiIMM (HAIIPHUKIAJ, YMUCHE BOMBCTBO), Y 2) YMHCHOTO TSYKKOTO
3JI0UMHY, TIOB’SI3aHOTO 13 3aMOJ(ISTHHSM TSKKOTO TIIECHOTO YITKOKEHHS
norepniziomy abo 3 HaCTaHHSM IHIIUX TSHKKUX UM OCOOJIMBO TSDKKUX Ha-
CIIAKIB (HOETHCS TIPO HACIIIKH, SIKi 3aKOHOJABEIlh CTABUTH B OIUH PsT i3
3aMOISHHSIM TSHKKUX TIICCHUX YIIKOKCHB ITOTEPIIIOMY ).

10. Bionogioansnicmo 3a nepesuuyeHns mexic 3ano0iaHHa WKoOu
Br3HaveHa B 4. 3 cT. 43 KK. Hacammiepen 0cobi 3a )OIHUX YMOB HE MOXeE
OyTH NIpU3HAYCHE TTOKAapaHHs Yy BHUI JOBIYHOTO 1Mo30aBieHHs Boji. Jai,
SIKIIIO TaKiil 0co01 MpU3HAYaEThCsl TT030aBICHHS BOJI Ha MIEBHUM CTPOK, TO
HWOTO PO3Mip HE MOXKE IMEPEBUIIYBATH MOJIOBUHU MAaKCUMATbHOI CaHKIIiT,
niepen0adeHol 32 BUNHEHHS 3II0UUHY (HAIPHUKIIA], SKIIO CAHKITIS 32 YMUCHE
BOMBCTBO 3a 4. 2 cT. 115 KK mependadae mo30aBiieHHS BOJIi HA CTPOK Bif
10 1o 15 pokiB, TO CyJ1 HE MOXKE NIPU3HAYUTH [1030aBJICHHS BOJII HA CTPOK
nonana 7 pokiB i 6 micauis). HapemTi, HaBiTh y HbOMY pa3i BUKOHAHHS
CHEIiaIbHOTO 3aB/IaHHS PO3MIISIIAETHCS K 00CTaBUHA, 110 ITOM SKIITY€ TI0-
kapaus (1. 9 4. 1 ct. 66 KK).

KoHTpo/ibHi 3anuTaHHs

1. IIlo Bu3HAETHCS 0OCTAaBHHAMHU, SIKI BUKIIFOUAIOTh 3JI0YMHHICTh
istHHA?
SIki € Buau 00CTaBUH, 1[0 BUKJIFOUAIOTh 3JI0YMHHICTE JiSTHHS?
Slkumu € TigcTaBa Ta O3HAKU HEOOXiaHOT 000pOoHU?
SAxumu € Mexi HeoOXiTHOT 000POHH i 32 SIKFIX YMOB BOHH BHU3HA-
FOTBCS IICPCBUIICHUMU ?
5. B sikuX BuIaakax Mae Miclie ysiBHa 000poHa 1 sIKi T KpHMiHaIbHO-
MPaBOBi HACTIAKU?
6. SIxkmMH € TicTaBa Ta O3HAKU 3aTPUMaHHS 0COOH, 1[0 BYMHUIIA
3JI0YHH?
7. SlkuMmu € mificTaBa Ta 03HAKHM KpailHbOT HEOOXiqHOCTI?
8. Slkumu € mizncTaBa Ta 03HAKH BUKOHAHHS Haka3zy abo po3mopsi-
JDKEHHS IK 00CTaBHHU, 1[0 BUKJIIOYAIOTh 3JI0YMHHICTD JIsTHHS?
9. SlkmMmu € TificTaBa Ta O3HAKH JIiSTHHSI, TIOB’SI3aHOTO 3 PU3UKOM?
10. SIxumu € mifgcTaBa Ta O3HAKKA BUKOHAHHS CIIEI[IaJbLHOIO 3aBIaH-
HS 3 TIOTIEPEKEHHS UM PO3KPUTTS 3IIOYNHHOT TisSTTBHOCTI Opra-
HI30BaHOI TPYIH YH 3I0OYMHHOI OpraHizarii?

Ao
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Pozain XV

3BiJIbHEHHS BiJi KPUMiHAJIbHOI
BiINOBIIAJIbHOCTI

§ 1. [ToHsATTHA TAa BUAM 3BIJIbHEHHS
BiJl KpMMIiHAJILHOI BiIMOBIAAJIBbHOCTI

1. KK nmepenbadae 3BiTbHEHHS BiJl KpUMIHATHHOI BiIMTOBIATHFHOCTI K
B 3araJibHiii yactuHi (Hanpukiaa, po3ain [X 3aransHoi yactuau KK Tak
1 Ha3UBA€ETHCSI — «3BUIBHEHHS B1Jl KpUMIHAJIBHOT BIAMOBIAAIILHOCTIY), TAK
iy nesikux crartsix Ocobnuoi yactunu KK (Hanpukias, 3BiIbHEHHS Bijll
KpUMiHAIBbHOI BiJMIOBIAaIBHOCTI 32 IepKaBHy 3paay — 4. 2 cT. 111, mmm-
TYHCTBO — 4. 2 cT. 114, yXuiieHHs BiJ] CIUIaTH MOAATKIB, 300piB 4K 1HIIMX
000B’SI3KOBUX IIAaTEXiB — 4. 4 cT. 212, yyacTh y 3JI04MHHIH opraHizamii —
4.2 ct. 255 Ta in.). I[Ipore KK Hize He po3kpuBae 11b0ro noHATTS. CHcTeM-
HE 1 JIOTi4He TIayMadeHHsI 3aKOHY JIa€ IMiICTaBy BBaXaTH, o KK nio 38inb-
HEHHAM 810 KPUMIHAILHOT 8ION0BI0AILHOCMI PO3YMIE 36LIbHEHHS MIIbKU
810 Mailbymnwvoi, nomenyitinoi 6ionosioarvrocmi. CTOCOBHO X 3BUTBHCHHS
BiJ peanpbHOI KPUMIHATHHOT BiIIOBINATBHOCTI 3aKOH BUKOPHUCTOBYE I10-
HATTA «3BUTbHEHHA BiJ mokapanas» (po3nin XII 3aramsHoi wactnan KK
TaK 1 HA3UBAEThCS — «3BUIBHEHHS BiJ| TIOKapaHHs Ta HOTO BIIOYBaHHS).
Lle mosICHIOETHCS TUM, 1110 KPUMiHAJIbHA BIAMOBIAAIBHICTb, K YKE 3a3Ha-
yanocs B § 1 pozainy Il mporo migpyyHuka, peanizy€eTbes B TPhOX THIIOBHX
¢dopmax, a came: 1) He MOB’s13aHiH 3 MPU3HAYCHHSIM BUHHOMY TIOKapaHHS;
2) noB’sA3aHii 3 MPU3HAYCHHIM IOKapaHHsl, aje 0e3 HOro peajbHOro Bij-
OyBaHHs; 3) MOB’sI3aHii 3 BiAOyBaHHSM NPHU3HAYEHOTO MOKapaHHA. ToMy
3BLIbHEHHS 810 PeabHOT KPUMIHAbHOT 8IONOBIOANILHOCTT — Y€ 38I/IbHEHHS
8I0 NOKApauHs, moomo 6io 1020 NpusHaueHHs 4u 6i0oysants. B ycix iHIImX
BHIIAIKaX MA€ MicIie 3BUTbHEHHS BiJl MaifOyTHBO1, MOTEHITIHOT KpAMiHAb-
HOI1 BianoBimansHOCTI. Came TomMy po3ain IX «3BiapHEHHS Bl KpUMiHAIb-
HOI BIZNOBITaIEHOCTI» po3TamoBaHo B 3aranpHii gactuni KK nepen pos-
ninoM X «IlokapanHs Ta HOro BUINY.

2. O00B’s130Kk 0CO0H, SIKa BUYNHIIIA 3TTIOYHH, OyTH ITiIJAHOI0 KPpUMiHAIb-
Hill BiJIOBIAAJIBHOCTI pealli3yeThCs B paMKax KpUMiHAJIbHO-TIPaBOBHX
BimHOCHH. JleprkaBa SIK OJTHH i3 Cy0’ €KTiB ITUX BITHOCHH MAa€ TIPaBO HE TiTb-
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KM TOKJIACTH Ha 110 0c00y KpUMiHAIbHY BiJIIIOBIIAbHICTh, & i BiIMOBH-
THCS BiJ IILOTO 32 HAABHOCTI TiAcTaB, nependadenux KK. BinmosigHo mo
4. 1 cT. 44 oco0a, sKa BUMHWIIA 3]I0OYNH, 3BUTBHAETHCS BiJl KpUMiHATHHOI
BI/IMOBIIaNIbHOCTI Y BUNaAKax, nepeaoadeHux KK, a Takoxx Ha mifcrasi
3aKOHY YKpaiHu IIPO aMHICTIIO UM aKTa MOMILTyBaHHs. OT)Ke, TOBHOBaYKEH-
Ha aepkaBu oomexxeHi KK, axuii MiCTUTh BUYEPITHHUI TIEpEITiK MiACTaB
3BUIBHEHHS BiJI TaKo1 BinoBiansHoCcTi. Humu €: 1) moOpoBinbHa BigMoBa
BiZl TOBeNEeHHS 37M04YMHY 10 KiHIA (cT. 17); 2) milioBe xadarTs (cT. 45);
3) mpuMHpEHHS 3 TOTEPITUM (CT. 46); 4) mupe po3KassHHS 0COOH y BUH-
HEHHI 3JIOYMHY 1 HasBHICTh KJIOMOTAHHS MPO Nepeaady il Ha NOpPyKHU
(ct. 47); 5) 3mina o6cTaHoBKH (CT. 48); 6) 3aKiHUEHHS CTPOKIB JTABHOCTI
(ct. 49); 7) MOXIIMBICTB BHIIPABIICHHS HEMIOBHOIIITHROTO 0€3 3aCTOCYBaHHS
nokapanHs (ct. 97); 8) crenianbHi MiICTaBy 3BUIBHEHHS Bl KpUMiHATBHOT
BIAMIOBiTATBHOCTI, TependadueHi B Ocobmmsiit wactuai KK (4. 2 ct. 111, 4. 2
cr. 114, 4.3 cr. 175, 9. 4 c1. 212, 9. 4 c1. 212 1, 1. 5 ¢T. 2354, 4. 5 c1. 2353,
9.2 T 255, 4. 2 ¢1. 2583, 4. 6 ¢T. 260, 4. 3 ¢T. 263, 4. 4 c1. 289, u. 4 cT. 307,
9.4 ct. 309, 9. 4 cT. 311, 9. 5 ct. 321, 9. 6 cT. 369); 9) akTH amMHICTIi 1 TO-
MUITyBaHHS (cTarTi 85-87).

3rimHo 3 4. 2 ¢T. 44 3BUIBHEHHS BiJI KPUMIHAILHOT BiIIOBIIAJILHOCTI Y BU-
naakax, mependadennx KK, 3miiicHIoeThCst BUKITIOUHO CyfoM. [lopsok 3Biib-
HEHHS Bifl KpUMIHAIBHOI Bi/IITIOBITATBHOCTI BCTAHOBITIOETHCS 3aKOHOM.

3BUTBHEHHSI BiJI KpUMIHAJIBHOI BiJIITOBIIaAIbHOCTI MOXKE MaTH MicCIle
IiCJIs1 BAMHEHHS 3JI0YHMHY B MEPIOJl, KOJIHU IS [IbOIO BUHUKIIA W ICHYIOTh
nependadeni KK migcraBm, mpote B Oyab-sIKOMY pasi 10 3aKiHIEHHS CTPO-
KY, IPOTATOM SIKOTO Ha 0C001 JIGKHUTHh 000B’ 30K BiJIOBIIaTH 32 CKOEHE
nepen Aep:kasoio. Lle, 3a 3aranbHUM MpaBWIIOM, JIEHb 3aKIHYEHHS CTPOKY
naBHocTi (cT. 49 KK). 3 iHmoro 6oky, ocoba Moxe OyTH 3BIJIbHEHA BiJll
KPUMIHAJIBHOI BiJIMOBIATBHOCTI JUIIIE IO TOTO MOMEHTY, IOKH BOHA il
He OyJ1a mijyiana, To0To 10 HaOpaHHs 3aKOHHOT CHJIM OOBUHYBaJIbHUM BH-
poxoMm cyny. Bigmosigao no Pimmenns Koncrurymiinoro Cyny Ykpaiau Big
27 woBtHS 1999 p. y cripaBi po AenyTaTcbKy HEAOTOPKAHHICTh CaMe 3 IHS
HaOpaHHA 3aKOHHOI CHJIM OOBHHYBaJbHUM BHPOKOM CYAY 1 TOYMHAETHCS
KpUMiHaJIbHA BiAMOBINANBHICT. [[icTs 1IhOT0 MOYXKE UTHCS JIHIIE TIPO 3BiTb-
HeHHs Bij nokapanHs. OTxke, IeHh HAOpaHHS 3aKOHHOI CHIIU OOBUHYBaJIb-
HUM BUPOKOM € MEXEI0, IO PO3AUISIE 3BITFHEHHS Bl KpUMIHAIBHOI BiAIO-
BiJIAIBHOCTI 1 3BUTPHEHHS BiJ] IIOKapaHHSI.

Takum YuHOM, 3BIIBHEHHS BiJl KPUMIHAJIBHOI BiJIIOBINAIBHOCTI — ye
peanizayis 0epaicasoio 8 0cobi cydy c8020 NOBHOBAIICEHHS, 8I0NOBIOHO 00
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SIKO20 BOHA BIOMOBISAEMbCA 3a HaseHocmi nidcmas, nepeddauenux KK, 6io
0eparcasHoeo ocyoy 0coduU, KA GUUHULA 3TOYUH, d MAKOAC 810 NOKAAOAHHSL
Ha Hel 0bmedceHb 0coOUCTN020, MAIH08020 A0O THUL020 Xapakmepy, nepeo-
OaueHUXx 3aKOHOM 30 GUUHEHHS OAHO20 3LOUUH)Y.

3. YXBanieHHs Cy0M PIIIeHHS PO 3BUTbHEHHS 0COOH Bil KpUMIHAIBHOT
BIJIMOBIIaJIbHOCTI € aKTOM, IO CBITYUTH MPO MPUITMHEHHS KPUMiHAIBEHO-
MIPaBOBHX BiTHOCHH MK 0C00010, siKa BUMHIIIA 3JI0YHH, 1 AepxkaBoto. Lle
03Havae TaKoX, IO 3 ILOTO MOMEHTY JJaHa 0co0a BKe He Hece 000B 3Ky
BiJINIOBIIaTH MIEPE/T ISP’KABOIO 32 CKOEHE, HE MOYKE HECTH TATAP KPHUMiHAIb-
HOT BIIMOBIAIBbHOCTI. BUX0IA4YU 3 1[bOT0, BUNHEHE PaHIlIe HEHO JiSTHHS
BHU3HAETHCS IOPUINYHO HE3HAHHUM, «3a0yBaeThCs» (BUMHEHUH paHilie
3JI0YMH HE MOYKE BPaXOBYBATHUCS ITPH BU3HAYCHHI TIOBTOPHOCTI 1 CyKYITHOC-
Ti 37I0YMHIB, PELUANBI, MPU3HAYCHHI TIOKAPAHHS 32 BUNHEHHS HOBOTO 3J10-
YUHY TOIO). BomHOYac 3BUTBHEHHS BiJl KPUMIHAIBHOI BiATOBIJATBHOCTI
HE CBITYUTH ITPO BUIIPABIAHHS 0COOH, OCKUIbKM KpUMiHAIIbHA CIIPaBa IPH-
MUHSIETHCS 3 HEPeadITITyI0UHX ISl 0COOM Mi/ICTAaB.

4. IlepenbadeHi 3aKOHOM BUIM 3BUTFHEHHS BiJ] KpUMIHAIBHOT BiIIOBI-
JAITBHOCTI MOXKYTh OyTH PO3JIUIEH] Ha TPYNH 33 Pi3HUMH ITifcTaBamu. Tak,
3aJICXKHO Bij] TOTO, IPABOM YU 0OOB’SI3KOM CY/y € 3BIJIBHCHHSI 0COOH BiJl
KPUMIHAIBHOT BiIOBITATBHOCTI, BUAUISIOTH JBA BUAW TAKOTO 3BUILHEHHS:
000B’s13K0BE Ta HEOOOB’ s13K0BE ((PakyapTaTuBHE). DaKyIBTATUBHUM € 3BiJTb-
HeHnst, nepenodadene ct. 47 KK (nepenaua na nmopyku), ct. 48 KK (3mina
obcranoBkH) Ta 4. 1 c¢T. 97 KK (3BisIbHEHHS HETIOBHOJIITHROTO BiJl KpUMiHAIb-
HOI BIJIMIOBIJAIBHOCTI i3 3aCTOCYBaHHSIM MPHUMYCOBUX 3aXOJ[iB BHXOBHOTO
xapakTepy). Lle o3Hauae, 1110 32 HAIBHOCTI MEpeyMOB 1 MicTaB, nepegdade-
HUX 3a3HAYEHNMH CTATTSIMH, CYJl Ma€ MPaBo, aje He 30008’ I3aHNH 3BUTHUTH
0co0y BiJl KpEMiHAJILHOI Bi/IIIOBIIaIbHOCTI. B yCiX IHIINX BHUITaIKaX BUMOTA
3aKOHY MPO 3BUTBHEHHS BiJl KpUMiHAIBbHOI BiJIIOBINAIILHOCTI € iMIIepaTHB-
HOI0, TOOTO 3000B’SI3yI0U0I0 CY/I 3BUTBHUTH 0CO0Y BiJl KpUMiHAIBHOI BiAIIO-
BiJJAJTHOCTI (HAITPUKJIIAJL, TIPH TIHOBOMY KasATTi a00 MPUMHUPEHHI 3 TIOTEPIIi-
JIUM, a TAKOXK ITICJIs 3aKIHUCHHSI CTPOKIB JIABHOCTI 1 TIPY CIIEIIaIbHAX BUIAX
3BUTbHEHHS, TIependadenux B Ocobmusii wactuni KK).

3BiTbHEHHS 0CO0OM BiJ KpUMiHAIBHOI BiAMOBINANBHOCTI MOXKe OyTH
0e3yMOBHUM Ta YMOBHUM. be3yMOBHe 3BUIBHEHHS 03HaYae, M0 0coda
3BUTBHSETHLCS BiJl KPUMIHAIHHOI BiAIOBITAIBEHOCTI OCTATOUHO, OE3ITOBOPOT-
HO, HE3aJIe)KHO BiJl HACTYITHOI IOBEIHKK 0COOU ITicisi HaOpaHHS 3aKOHHOT
CHJIU pillIEHHAM CYIY TpO ii 3BUIbHEHHS. 3 IIOTO MOMVISITY BC1 BUIH 3BiJIb-
HEHHs BiJl KpUMIHAJIbHOI BiJIOBIAAIBHOCTI € 0E3YMOBHUMH, KPIM JIBOX,
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a came: 3BUIBHEHHS BiJI KpUMIiHAJIBHOI BIAMOBITAIBHOCTI 1) 3 mepeaadyeto
0c0o0M Ha MOPYKH KOJICKTHUBY IMiANPHEMCTBA, YCTAHOBU YM OpraHi3arii
(ct. 47 KK) Ta 2) HETTOBHONITHROTO 13 3aCTOCYBaHHSM ITPUMYCOBHX 3aXOIiB
BuxoBHOTO xapakrepy (4. 1 ¢t. 97 KK). ¥V nux Bunaakax oco0a 3BiIbHAETb-
Cs1 B1JI KpUMIHAJIBHOT BIMOBIIAJILHOCTI 111 YMOBOIO, 1[0 MPOTATOM IIEBHO-
IO CTPOKY BOHA MTOBOIMTUMETHCS ITEBHUM YHHOM. Y TIPOTHBHOMY pa3i BOHA
MOKe OyTH MPUTATHYTA 0 KPUMiHaJIbHOI BiANOBIAaNBLHOCTI 3a paHime
BUMHCHUM 3JIOYHH.

3aJie’)KHO BiJ TOTO, Ha ITJICTaBi SKOTO MPABOBOTO aKTa 3/[IHCHIOETHCS
3BUIBHEHHS BiJ] KPUMiHAIBHOI BiATIOBiIAIBEHOCTI, PO3PI3HAIOTH 3BUILHEHHS:
1) y Bunazakax, nependadenux KK; 2) na mincrasi 3akony Ykpainu npo
amHicTiro; 3) Ha mincraBi Ykazy [Ipesnnenta Ykpainu mpo MOMILTYBaHHS.
Hapermri, 3anexno Big Toro, ne B KK nepenbaueno miacraBy 3BUTbHEHHS
BiJl KpUMIHAJIbHOT BIIIIOBIaJIbHOCTI, BUJUIAIOTh 3BUILHEHHS, IIepe10adYeHi:
1) y 3aranpHiif yactuni Ta 2) B Ocobnusiii vactuHi KK.

VY 3aranpHiil YacTHHI HABYAJIBHOTO KYypCy MUTAHHS 3BIILHEHHS Bix
KPHUMIHAJIbHOI BiJIIOBIAQIBHOCTI PO3IVISIAI0THCS B PI3HUX PO3JijaxX, Ha-
MIPHUKIIA]] JOOPOBLITbHA BiIMOBA Bifl JOBEICHHS 3II0OYMHY JI0 KiHI — Y PO3-
qimi 1 «3mounn, Horo BUM Ta CTalii», a MUTAHHS 3BUTLHEHHS BiJl KPHMi-
HaJIBHOT BIJIIIOBIIAJIBHOCTI Ha ITiZICTaBl aMHICTIT Ta IOMHUJIYBaHHSI — Y PO3-
nim XII «3BiTpHEHHS BiJl TOKapaHHs Ta HOTo BigOyBaHHS.

Po3nin IX KK «3BiibHEHHS BiJi KpUMIHAIBHOI BIAMOBIIAILHOCTI» TIe-
pendayae 1’ siTh BUJIIB TAKOTO 3BIJIbHCHHSI.

[uranns 3acrocyBannas KK o0 3BinbHEHHS 000U BiJl KpUMiHAIBHOT
BiJINIOBITAJILHOCTI PO3’SICHSIOTHCS B mocTanoBi [ itlenymy Bepxosraoro Cyy
VYkpainu Bin 23 rpymas 2005 p. Ne 12 «IIpo mpakTuKy 3acToCcyBaHHS Cya-
MU YKpaiHu 3aKOHOJAaBCTBA PO 3BUILHEHHS 0COOH BiJl KpUMiHAIBHOI BijI-
MOBiTaNIbHOCTI» (ami — nocranoBa Bix 23 rpymaas 2005 p. Ne 12).

3BiJIbHEHHS 0COOM BijJl KPUMIHAJIBHOI BIAMOBIIAILHOCTI MOXKIIMBE 32
HasSBHOCTI BCTAHOBIIEHUX 3aKOHOM IT€PETyMOBH Ta ITiJICTaBH.

Ilepedymoeoro 36invHerHs 0COOU 8I0 KPUMIHANbHOT 8I0N0GIOAILHOC
€ GUUHEHHSI Hel0 NeBH020 37104uHY, 00 OYEBUIHO, 10 3BUIBHUTH BiJl Bij-
MOBiJaTLHOCTI MOXKHA TUTBKHM Y BUIAJKY, SIKIIO € MiJcTaBa s TaKoi
BianosinansHOCTI (cT. 2 KK). Tak, 3rizHo 3i crartsmu 45 ta 46 KK nepe-
JIyMOBOIO 3BUIBHEHHS BiJ| KpUMiHAJIbHOI BIIMOBIIAJIBHOCTI € BUMHEHHS
0c00010 BrepIe 3J09MHY HEBEIMKOI TSHKKOCTI a00 HEOOepeKHOTO 3J10-
YUHY CepeAHbOI TIKKOCTI, a BinoBiaHo no crareit 47 ta 48 KK — Bum-
HEHHSsI BIIEPIIIE 3JIOUMHY HEBEJIMKOT a00 cepeiHboi TshKKOCTI Toio. OTxe,
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WIeThCs PO BUMHEHHS 3JI0YMHY TIEBHOT TSAXKKOCTI, sIKa BU3HAYAETHCS
3rijgHo 31 ct. 12 KK.

[TepeaymMoBOIO 3BiIbHEHHS 0COOH BiJl KpUMIHAJIBLHOI BIAMOBIAAILHOCTI
€ BUMHCHHSI HCFO HE TIIbKH 3aKIHYCHOT0, a i He3aKiHYCHOTO 3JI0YHHY, a TaK
caMo BYMHEHHSI TAKOT'O 3JI0YHMHY 1HAWBIAYyaJlbHO M Y CHiByYacTi.

Iliocmasoro 3sinvHenHs: 0cobu 610 KpuminanvbHoi eionosioarsrocmi KK
HazuBae a0o il IeBHY MOCTKPUMIiHATIBHY ITOBEIIHKY, 1110 3a0X09YEThCS JIEep-
YKaBOIO (HANPUKIIAJL, iHOBe, UM IIUPE, KasTTS, IPUMUPEHHS 3 IOTEPITLIAM,
MTOB1IOMJICHHS TIPO TIEBHHUI 3JIOYUH TOIIO), 00 HACTAHHS IEBHOI 1MoIi1 (Ha-
MIPHUKIIA]], 3MiHa 00CTAaHOBKH, 3aKiHYEHHS CTPOKY JaBHOCTI Ta iH.), 3 SIKOIO
KK 110B’s13y€ 3BiIbHEHHS 0COOH BiJl KpUMIHAJIEHOT BiAIOBITAIEHOCTI (203. 4
1. 2 moctanoBu Bix 23 rpyars 2005 p. Ne 12).

KoskeH BUJ 3BUTBHEHHS Bl KPUMIHAIBHOI BiIITOBITATBFHOCTI XapaKTe-
PHU3YETHCS MPUTAMAHHUMHU TUILKH HOMY TIEPEIyMOBOIO Ta ITijicTaBo0. ToMy
KOYKeH BU/] 3aCTOCOBYETHCS CAMOCTIMHO 1 HE MOXKE 3aMIHUTH OJIUH OJTHOTO
a00 TIOEIHYBATUCS 3 THIIKM.

— § 2. 3BiJIbHEHHS Bil KpUMiHAJIbHOL
BiAMOBIAJILHOCTI Y 3B’SI3KY 3 AiHOBUM
KAATTAM

1. ¥ crarti 45 KK BcranoBieno: «Ocoba, sika BIIepIlie BUNHMIIA 3TTOUUH
HEBETTMKOI TSDKKOCTI a00 HEOOSpeKHUH 3II0UNH CePEIHBOI TSIKKOCTI, 3BUTh-
HSETHCA BiJl KpUMIHATLHOI BiAIOBIMATEHOCTI, SIKITIO BOHA TICJISI BIMHCHHS
3JIOUMHY HIUPO MOKAsIacs, aKTUBHO CIPHUsIAa PO3KPUTTIO 3JI0YHMHY 1 I10-
BHICTIO BIJIIIIKO/yBaJia 3aB/IaH] HEHO 30UTKH a00 YCYHYJIa 3arlOIisTHY IIIKOTY ».
BoueBuap, 1m0 B JaHOMY BUTIAJIKy 3aKOH rependoayae 000B’si3koBe 1 0e3-
YMOBHE 3BUILHEHHSI 0COOU Bijl KpUMIHAIBHOT BIAMOBIAILHOCTI.

2. Ilepedymo6oro maxoco 368iNbHEeHHs € GUUHEHHS 0C000I0 gnepuie 310-
YUHY HeBeIUKOL MANCKOCMI 00 HeoDePelCHO20 310UUHY CEPEeOHbOI MANCKO-
cmi, TOOTO YMUCHOTO 200 HEOOEPEKHOTO 3TI0UHHY, 32 SIKUI 3aKOHOM Iepe/l-
0a4eHo TOKapaHHS y BUI M030aBIEHHS BOJII HA CTPOK JIO ABOX POKiB abo
iHmIe, OUTHIT M’ sike TIoKapaHHs (4. 2 cT. 12, crarti 24, 25 KK), abo Heobe-
PEXXHOTO 3TI0YNHY, 32 KWW 3aKOHOM Tepen0adeHo MOKapaHHs B BH/II I10-
30aBIIEHHS BOJII HA CTPOK He Ounbire m’atu pokiB (4. 3 cT. 12, cT. 25 KK).
Le, HanpuKIIaI, 3aMOMISIHHS TSHKKUX TUIECHHX YIIKOJKCHb MPH MEPEBH-
IIEHH] MK He0OX11HO1 000pOHH Y¥ TIPH TIEPEBUIIICHH] 3aX0/IiB, HEOOX1THUX
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quist 3arpuManHs 3nounHs (crarti 118, 124 KK), ymucHe jnerke TinecHe
ykomkeHss (ct. 125 KK), HeobepexHe TsKKe a00 cepeTHbOT TSKKOCTI
tinecHe ymko/pkeHHs (cT. 128 KK), HeoOepexHe 3HUIIIEHHS ab0 MOIIKO-
JokeHHs MaiiHa (cT. 196 KK) Ta iH.

Bynb-sikuii 13 3a3HaYCHHUX 3]I0YMHIB BU3HAETHCS BUMHEHUM YIIepIIIe,
sKIIo: 1) Horo BYMHEHHS (DaKTUYHO MaJIo MicIle TepImii pa3 abo 2) ioro
BUYMHEHO X04a 0 1y Ipyruii pas, aje 3a Nepnii 3I09HH 3aKiHUYMITUCS CTPO-
KH JIaBHOCTI, ITOTAIlIeHa CYIUMICTh TOIIIO.

3. Iliocmaeoio 38inbHeH s 8i0 KPUMIHATBLHOL 8BiONOBIOAILHOCHIE 8 YbOMY
pasi € ditloge kaasmms ocoou. Take KasTTI XapaKTepU3y€eThCs TPbOMa eJie-
MEHTaMH, B3ITUMH B CYKYITHOCTI, a came: 1) MUPHUM PO3KasiHHSIM; 2) aK-
TUBHUM CIIPHSHHIM PO3KPUTTIO 3JI04MHY; 3) MOBHUM BiALIKOAYBAaHHSIM
3aBJaHuX 30MTKIB a00 YCYHEHHsIM 3amoAisiHOT MKOoaU. BigcyTHicTh X0ua
0 OJIHOTrO 3 IMX €JICMEHTIB BUKIIIOYAE IT1/ICTABY 3BUILHEHHS BiJl KpUMIiHAIIb-
HOI BignmoBigageHOCTI 3a cT. 45 KK.

upe po3kasHHA ependadae ycBigoMICHHsI 0COO0I0 CBOET BUHH Y BUH-
HEHOMY 3JI0YHMHI, IIUPHIA JKaJlb 100 HOT0 BYMHEHHS Ta OCY/] CBOET MOBE-
JIHKH.

AKTUBHE CIIPHUSIHHS PO3KPHUTTIO 3II0YMHY — Lie Oyab-siKi J1ii 0cO0H, 110
MaloTh Ha METI HaJIaTH JIOTIOMOTY IPABOOXOPOHHUM OpraHaM Y BCTAHOB-
JIeHHI 00CTaBWH JaHOI CIIPaBH, a TAKOXK OCi0, MPUYETHUX J0 BUNHEHOTO
37I0UMHY.

[ToBHe BiAIIKOIyBaHHS 3aBAaHKX 30MTKIB 00 YCYHEHHsI 3aIlOIisTHOT
LIKOJY O3HAa4ya€ 3aJ0BOJICHHS B IOBHOMY 00CS31 PO3yMHHX IPETEH31H Mo-
TEPIILIOro, O IPYHTYIOThCS Ha MaTepianax crpasu. [loBHe BilIKOyBaH-
Hs 3aBJaHUX 30UTKIB MOYKE BHPAXKATHUCS Y BiJJHOBIICHHI IONEPEIHBOTO
CTaHy MpeaMeTa MOCATaHHs (HAIpUKIIaa, PEMOHT pedi), BUTIpaBIeHH] T0-
LIKOJDKEHOTO MaiiHa, TOBEPHEHHI BUKpaJeHUX peueil, 3amMiHi iX iHImuMu
a00 pUOIM3HO PIBHOLIHHIMY 32 BaPTICTIO, CIUIATI BiIIIOBIAHOT CyMH TPO-
et abo B iHMIIN popmi komrieHcarlii. [loBHE ycyHeHHS 3amoistHOT ITKOAN
nepenbdadae iHOI 3acO0M 3ariaKyBaHHS LIKOJIW, HAPUKIA] MPHIIOIHE
BUOAYCHHS 32 HAHECCHI 00Pa3H, BUKJIUK «IITBUJIKOI JOIIOMOTHY ITiC/Is 3aI10-
TiSTHHS TIOpaHEHHS Ta iH.

BigmkoxyBaHHs 30MTKIB 200 yCyHEHHSI IIKOU TOBUHHO OyTH 10OpO-
BUIbHMM. BOHO BijICyTHE, HAITPUKJIIAJL, Y BUMIAJIKAX, SIKIIIO 3IHCHIOETHCS TIi]T
SIKUMHICh YMOBaMM, HaIIPUKIIa, IOAAHHS TMCbMOBO] 3asBU NOTEPILINM PO
MPOILEHHS 0COOH, sIKa BAMHUIIA 3TI0YUH, PO HOTO BiAMOBY BiJl OyIb-sIKMX
MpeTeH3ii 110 11i€l 0co0u B MallOyTHHOMY TOIIO. BilikoayBaHHS 30UTKIB
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a00 YCYHEHHS IIKOJM MOXKe OyTH 3]IiiCHEHE HE TUTbKW BUHHHM, a U 1HIIIN-
MU 0co0aMu (HaIpHUKIIa]], OaTbKaMy HETIOBHOIIITHBOTO, POJIUYaMH, OJIN3b-
KHMH 1 T. 11.). BaximBo, 00 iHiliaTHBa CTOCOBHO TAKOTO BiJIIIKOTyBaHHS
BUXOJIMJIA cCaMe BiJ 0cOOU, SIKa BUMHMIIA 3JI04HH, 1 BOHA 00’ €KTHBHO HE Majia
MOXXITMBOCTI 3pOOHTH 11 0COOUCTO (HAMPUKJIAT, 9epe3 BiICYTHICTh BIACHUX
KOIITIB, IepeOyBaHHs /I apEIITOM TOIIIO).

— § 3. 3BiJIbHEHHS Bil KpUMiHAJIbHOL
BIANOBIAJILHOCTI y 3B’ AA3KY
3 NIPUMHMPEHHSIM BUHHOTO
3 HOTePHiIUM

1. ¥ crarti 46 KK nepenbadeno: «Oco0a, sika BIiepIiie BUNHUIIA 3J10-
YHH HEBEJIMKOI TSDKKOCTI 200 HeoOepeXKHUM 37I0YMH CepeHbOT TAKKOCTI,
3BUTBHIETHCS BiJl KpUMIHAIBHOI BiITOBIAIBHOCTI, SIKIIIO BOHA IIPUMHUPH-
yacst 3 MOTEPHIIUM 1 BiJIIKOAyBaja 3aBaHi Her 30UTKH a00 yCyHYyIa
3armoAisiHy MKOMY». 3BUTbHEHHS B KpUMiHAIBHOI BiJOBITaIEHOCTI Ha
migcraBi cT. 46 KK € 000B’s13k0BUM 111 cyay 1 0€3yMOBHHM JIsT 0COOH,
sIKa BUMHUJIA 37I0YHH.

2. Ilepedymosoio ybo2o 6udy 36iNbHEHHS € GYUHEHHS 0CO00I0 8nepule
VMUCHO20 AO0 He0OePeNCHO20 3N0UUHY HegenuKol msajckocmi abo nHeobe-
PpedicHozo 3104uny cepeonvoi msckocmi. OcoOIMBICTIO TAKOTO 3I0UNHY
B JIAHOMY BHIIaJIKy € 000B’SI3KOBa HAsSBHICTh IMOTEPILIOT0, TOOTO (hi3UIHOT
ocobu, sKil 3amonisHO (i3nvHy, MOpaJIbHY 200 MartepianbHy mKoxy (4. 1
cT. 49 KIIK) i sixka BU3HaHA MOTEPIIO0 BiAMOBiaHO 110 4. 2 cT. 49 KIIK,
o 110 0c00a, SKa MPOBOAUTH Ji3HAHHS, CIITYUH 1 Cy[/isi BUHOCSTH T10-
CTaHOBY, a Cy1 — yxBaiy (a03. 2 m. 4 mocranoBu Bif 23 rpymaas 2005 p.
Ne 12). MineThest mpo Taki, HAPUKIIAJ, 3T0YHHH, K YMHCHE 200 HeoOepesk-
He 3aMofisTHHS TIJIECHUX YIIKOKEeHb Pi3HOI TsHKKOCTI (ctarTi 122-125, 128
KK), mo6oi i mopayBanus (ct. 126 KK), morpo3a BouBcTBOM (4. 1 CcT. 129
KK) Ta in.

3. IIpuMupeHHst 0COOH 3 TOTEPIUINM 1 BIAMIKOTyBAaHHS HEIO 3aBIaHUX
MoTepIigoMy 30UTKIB a00 YCyHEHHSI 3alOisTHOT IKOH 1 € nIOCmAB8oI0
36IIbHEHHST 0CO0U 8I0 KPUMIHAALHOL 8ionosidareHocmi 3a cm. 46 KK.

4. Ilpumupenns — e yroaa 3a3HadeHUX 0Ci0, HACIIAKOM SIKOi € Tpo-
IICHHS OTEPIILINM CBOTO KPUB/IHUKA, IKHI 3aI10Jlis1B HOMY IITKOIy. Y 4acTh
y TaKiil yroai motepmiizoro Mae 6yt JOOPOBLIBHOIO, a HE BUMYIIEHOIO.
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— § 4. 3BiJIbHEHHS Bil KpUMiHAJIbHOL
BiIMOBIIAJILHOCTI y 3B’ A3KY
3 mepenavyero 0co0M HA MOPYKH

1.V crarti 47 KK BcTanosneno: «1. Oco0y, sika BIiepIiie BAMHUIIA 3]10-
YUH HEBEJIMKOI a00 CepeHbOT TSHKKOCTI Ta IIMPO MOKasIacs, Moxe OyTH
3BUTFHEHO BiJ] KpUMIHAIBHOI BiIIIOBIAAIBHOCTI 3 iepeayeto i Ha MOpyKH
KOJIGKTUBY IIIMPUEMCTBA, YCTAHOBHU UM OpraHizalii 3a iXHiM KJIOTIOTaHHSIM
3a YMOBH, 1110 BOHA TIPOTSTOM POKY 3 JAHS Nepeaadi ii Ha mopyKu BUIIPAaBAAE
JIOBIpY KOJICKTHBY, HE YXUJISTUMETHCS BiJ] 3aX0JliB BUXOBHOTO XapaKTepy
Ta HE MOPYIIyBaTUME TPOMAJICHKOTO TTOPSIKY.

2. Y pasi nmopyIieHHsl yMOB Iepeadi Ha OPYKH 0c00a MPUTATAEThCS
JI0 KpUMIHAIIBHOT BiIMTOBITaTbHOCTI 32 BANHEHUH HEIO 3IT0YMHY.

2. MarepiaslbHO-ITPaBOBUM €IIEMEHTOM HEPeOyMOGU 36i1bHEHHS 0COOU
8i0 KpUMIHAILHOL 8I0N0GIOANILHOCI Y 38 3Ky 3 nepedaueio il ha nopyKu
€ BUUHEHHS Helo enepuie 3104UHY HeGelUKoi abo cepedHbol MsNCKoCmi
(ct. 12 KK). Tak, 37104MHOM CepeaHbOI TSKKOCTI BIAMTOBITHO 0 4. 3 CT. 12
KK BuzHaeThca Takuii 37109MH, 32 KWW 3aKOHOM Iepe0a4eHo MOKapaHHs
y BHJII T030aBlICHHS BOJIi HA CTPOK He OiIbII 11’ ATH poKiB. Jlo Takux 310-
YUHIB HAJIG)KATh, HAIIPUKJIAJl, YMUCHE BOMBCTBO, BUNHECHE B CTaHI CHIIbHO-
ro aymeBHoro xpuintoBanHs (cT. 116 KK), Heobepexxne BOUBcTBO (4. 1
ct. 119 KK), kpagixka (vactunu 1 ta 2 ct. 185 KK), maxpaiicTBo (yacTuHu
1 Ta 2 ct. 190 KK) ta in. [ToHsATTS BHepiie BYMHEHOTO 3JI0YMHY HEBEIIHKOT
a00 cepeaHbOoi TSHKKOCTI PO3KPUTO B § 2 IIbOTO PO3LITY.

3. lIponiecyanbHUM €JIEMEHTOM IePEIYMOBH I[LOTO BHUIY 3BLIbHEHHS
BiJl KpUMIHAIBHOI BiIMTOBIAAIEHOCTI € HAsIBHICTH KJIOMOTAHHS KOJIEKTUBY
M ITPUEMCTBA, YCTAHOBH UM OpraHi3allii mpo rmepemaady Ha TOPYKH 0COOH,
sKa BYMHWIIA X04ua O OJMH 13 3a3HAYEHHUX 3JI0YHHIB.

4. ITiocmaeoro 36invbHenHs MAKOi 0cOOU 8i0 KPUMIHATLHOL 8i0N0BIOAb-
HOCmI € il wyupe po3KAsHHA Y 6UUHEHOMY 3104uHi. Take KasTTs, K yxKe
BiZI3HAUAIOCs, Tepe0dadac yCBiJOMICHHs 0CO00I0 CBOET BUHH, IIUPHI Kb
1010 BUMHEHOTO 3JIOUMHY Ta OCY/] CBOET MOBE/IIHKH.

5. Jlanuii Buj 3BUIbHEHHS BijJl KPUMIHAJIBHOI BIMOBIJAILHOCTI HaJle-
YKUTh JI0 YKMCIIa HEOOOB I3KOBHX ((PaKyJIbTaTUBHUX) Ta YMOBHUX. DaKyib-
TaTUBHICTh 3BUTbHEHHSI BiJl KPIMIHAJILHOI BiJIOBITAJILHOCTI TIOJISATAE B TOMY,
0 CyJI, HaBiTh 32 HASBHOCTI NIEPEyMOBH 1 ITiJICTaBH, HE 3000B’ I3aHU
3BUJIBHATH 0COOY BiJI KpUMIHAJIBHOI BiJIITOBIAIbHOCTI, SIKIIIO BU3HAE 1€
HEJOUMUTEHUM (HAIIPUKIIAI, YHACTIIOK MTOPIBHIHOI TSHKKOCTI 3JIOYHHY, OITi-
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HIOBaHHS 0cOOM BUHHOTO UM 1HIIMX 00cTaBHH cripaBH). Kpim toro, anami-
30BaHe 3BiJIbHEHHSI 3aCTOCOBYETHCSI IEBHOT YMOBH, a came: ocoda mpo-
TSATOM POKY Hiciisl repenadi il Ha MOPyKW MMOBHHHA BHIIPABIATH JIOBIpY
KOJIEKTHBY, HE YXWIIATHCS BiJl 3aX0/IiB BUXOBHOTO XapaKTepy Ta He Mopy-
IIyBaTH TPOMAJICHKOTO MOPSAKY. Y pasi MOpYIIEHHS IUX YMOB 0c00a Ipu-
TATAETHCS 10 KPUMIHAJIBHOI BiATOBIAAIBHOCTI 32 BAMHCHHH HEIO 3JI0YNH
y opsnky, nependadenomy KIIK.

—— § 5. 3BiJIbHEHHS Bil KpUMiHAJIbHOL
BIANOBIIAJILHOCTI y 3B’A3KY i3 3MiHOI0
00CTaHOBKH

1. IHoai pisgHHSA, OyAydu CycHiabHO HEOE3MeUHUM y MOMEHT HOro BUH-
HEHHS, BTPAya€ 1[0 BIACTUBICThH Yepe3 3MiHHU, IO CTAIUCS Y CYCIIbCTBI,
perioHi, OKpeMiii MiCIIeBOCTi TOMIO. SIKIO Taki 00CTaBHHU BUSBUIIHCS i
Yyac po3cililyBaHHsS a00 pO3ITIsAy CIIPaBH B CYi, TO IIe i OOTPYHTOBYE
MOKJTUBICTH 3BUTBHEHHS 0COOH BiJl KpUMIiHAJIBHOI BiAIMOBiMabHOCTI. Tak
CaMO0 MOXJIMBICTh TaKOTO 3BUTHHEHHS MOKE€ BUHUKHYTH 1 Y pasi, SIKIIO0 10
3a3HAYEHOTO Yacy Oy/ae BCTAHOBIJICHO, IO BHACIIIOK 3MiHH 0OCTAaHOBKHU
cama oco0a, sika BYMHMIIA 3JI0YHH, IlepecTana OyTH CycIijbHO Hebesmneu-
HOM0. Y 1IbOMY pa3i BTpaya€eThCsi CEHC MPUTATYBATH 0CO0Y 10 KpUMiHAIBHOT
BIJIMOBIIaJIbHOCTI, OCKUIBKH il 11111 BKE JIOCATHYTI Ha CTaJlii pO3CIIiIyBaH-
Hs1 a00 PO3MIsAY cripaBu B cyai. 3 omsiay Ha ne y ct. 48 KK BcranosneHo:
«Oco0y, sika BIiepIlie BYMHUIIA 3JI0YMH HEBEIIUKOI 200 CepPeIHbOI TSIKKOCTI,
MOKe OyTH 3BUIBHEHO BiJ KpUMiHAJIBHOI BIAMOBINAIBHOCTI, SIKIIO Oy1e
BH3HAHO, 110 Ha Yac PO3CIiyBaHHs a00 pO3IIISTy CIIPaBH B CyIi BHACIIIOK
3MiHH OOCTAaHOBKHM BYMHEHE HEIO JisTHHS BTPATHUJIO CYCHUIbHY HeOe3Ied-
HicTh a00 111 0coba repecrana OyTH CYCHTBHO HEOe3METHOIOY.

Otxe, y cm. 48 KK nepedbaueno 06i niocmasu GakyIbTaTHBHOTO Ta
0€3yMOBHOTO 3BUIBHEHHS 0COOM BiJl KpUMIHAITHHOI BiAMIOBIAAIBHOCTI:
1) empama Oisnuam cycninoho Hebesneuno2o xapakmepy aoo 2) empama
0c00010 CYCninbHOI Hebe3neuHoCmi 6HACAIO0K 3MIHU 0OCMAHOBKL.

2. 3arajibHOI0 1epedyM0o60I0 000X 6UOI6 36LIbHEHHS € GUUHEHHS 0CO00I0
snepuie 3104uny Hegenuroi abo cepednvoi msickocmi (ct. 12 KK). Tomy
BYMHEHHS TSKKOTO 200 OCOOJIMBO TSIKKOTO 3JI0YMHY (3aKiHUECHOTO YM He-
3aKiHUEHOT0, OIHI€I0 0COOOI0 Y y CIIBYYaCTi) BHKIIIOUAE 3aCTOCYBAaHHS
JTAHOTO BH/Y 3BUIbHEHHS. KpiM TOro, HaBiTh BUMHEHHS 0CO00I0 3JI0UUHY
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HeBenuKkoi abo cepeaHbol TSHKKOCTI, alie He BIEeplIe, a IIOBTOPHO, TAKOXK
YHEMOXKJIUBITIOE 3acTocyBaHHA cT. 48 KK.

3. 31104YMHY 3aBK/M BUMHSIOTHCS Y TIEBHIN 00CTaHOBII, TOOTO B THX YU
THIINX 00’€KTHBHUX YMOBaX, 110 XapaKTEepU3YIOTh COIliaibHi, EKOHOMIYHI,
MPaBOBI, MOJITHYHI, yXOBH1, OpraHizaliiHi, MKHapO/IHI Ta 1HIII TIPOIECH,
10 BiOyBalOThCs B MaciTadax Kpainu, o0macTi, MicTa, pailoHy, MiANpH-
€MCTBa, YCTAaHOBH, OpTaHi3allii, pOIUHHI, OTOYCHHS TOIIO. 3a3BUYAll Y TaKHA
crnoci6 0O6CTaHOBKY i MOBUHHO OyTH BCTAHOBJICHO HA MOMEHT BUMHEHHS OCO-
0010 3JI04MHY HEBEJINKOi a00 cepeaHbOl TSHKKOCTI, 3 TUM 00 TIOPiBHATH
i OIiHKTH 11 3MiHY Ha Yac po3ciigyBaHHS ad0 po3mIsiAy crpaBy B cymi. Jlis
3acrocyBanHs cT. 48 KK Mae OyTH BCTaHOBIEHO, 1110 ITiCIIsi BAMHEHHS 0CO00I0
37I0YMHY 3MiHMJIAcs Ta 0OCTaHOBKa, B SIKii OyJ0 y CBiif yac BUMHEHO LIEH
37104MH. 3MiHa 00CTaHOBKH MOJKE CTOCYBAaTHCs BCi€l KpaiHH, LIJIOr0 periony,
OKpEeMOi MiCLIEBOCTI, KOHKPETHOTO MiANPUEMCTBA, OTOYCHHSI TOLIO (HAIpu-
KJaJ1, TPUITMHEHHS CTaHy BiHU, 3MiHAa EKOHOMIYHOTO 200 MOJITUYHOTO
Kypcy KpaiHu, 3MiHa MiIX0/iB JAepKaBy A0 PO3B’SI3aHHS Ti€l YM 1HILIOI TPO-
0r1eMU, yXBaJICHHS PI3HUX PIllIEHb OpraHaMy BIaju, 3MiHa Macirady IiH,
BHCOKI TeMITH 1HQIIALIT, JIIKBITAIlIS 91 peopraHi3allis miImprueMCTBA TOIIIO).
[Tomi6Hi 3MiHM 00CTAaHOBKM MOBUHHI TAKUM YHHOM BIUTMHYTH Ha OIIHKY
paHilIe BAMHEHOTO 3JIOYNHHOTO JiSTHHS a00 0CO0H, sIka HOTo BUMHWIIA, TIPH
SIKIM CyZl BU3HAE, 110 1€ TiSTHHA BXKE HE MOXKE PO3IILAATHUCS SIK CYCHUIBHO
Hebe3neuHe abo ocoda nepecTana OyTH CYCIUTbHO HeOE3IEeTHO0.

4. Bmpama Oisannam cycninvHo Hebe3neuno2o xapaxmepy — ue abo
BTpaTa HUM 30BCIM CYCHiJIbHOI HeOe3MeuHo T, abo BTpara ii B Takiil Mipi,
3a SIKOi JistHHS Yepe3 Mano3HavHicTh (4. 2 cr. 11 KK) Bu3HaeThcs Hesmo-
YUHHUM. BTpara JissHHSIM CYCIiIbHO HeOE3IEUHOTO XapaKTepy Mmooice Oymu
060x 6u0ig. [lepwiuii 3 Hux TIOB’sI3aHUH 13 BTPATOIO CYCIUILHOT Hebe3mey-
HOCTI TICBHOTO BU/Iy 3JI04HMHY. Taka BTpara MO)Ke MaTy Miclie HacamIepe,|
YHACIIIZIOK IIBHUJIKUX 3MiH y THX Y IHIIUX cepax )KUTTS CyCIUILCTBA, IPU
SIKMX 3aKOHOABEIb HE BCTUTAE BIAITOBIIHIM YMHOM 3MIHUTH O3HAKH CKJIa-
my 3mounHy. Kpim Toro, BTpaTa CycImiIbHOI HEOE3MEeUHOCTI MEBHOTO BHUIY
37I0YMHIB MOXe OyTH BUKIIMKaHa 3MiHAMH MICIIs, 9acy Ta iHIINX OOCTaBHH,
3a HAsIBHOCTI SIKUX KOHKPETHE JIISTHHS 1 BU3HAETHCS CYCITIIHHO HEOE3TEUHUM.
Hapermti, 3MiHa 00CTaHOBKHM MOXK€ BIUIMHYTH Ha OLIHIOBaHHS HeOe3Iey-
HOCTI 1 TAaKMX BUJIB JisiHb, peaIbHUN 3MICT SIKUX € HecTaOlnmpHuM. Tak,
SIKIIIO TI0CaJIoBa 0co0a BHECTA SIBHO HEMPABIUBI BiTOMOCTI 10 O(imiifHIX
JOKYMEHTIB JIep>KaBHOT 3BITHOCTI, a MOTiM (OopMHU wi€l 3BITHOCTI Oyio
CKacoBaHo, TO 1 paHille BUNHEHE CITYKO0BE MiIPOOICHHS JOKYMEHTa B i
gacTtuHi (cT. 366 KK) Brpauae xapakrep cycniIbHO HEOS3METHOTO JisTHHS.

311



Po3oin 15

Hpyauii 6u0 empamu OisiHHAM CYCRiNbHO Hebe3neuHo20 Xapakmepy Mae
MicIle TOA1, KOJU 3MiHa 00CTaHOBKH TSTHE 32 COOOI0 BTpaTy CyCHIIBHOI
HeOe3Me4HOCTI TIIbKA OKPEMOTr0, KOHKPETHOI'O JIisIHHS, BANHEHOTO 0C000I0,
X0ua B IIIOMY 11l BUJI JIisiHB, SIK 1 paHillle, MPOJOBKYE BUSHABATHUCS 3J10-
YUHHUM. 3a3BHYAl 1€ XapaKTepPHO JUIs 3MiHU 0OCTAaHOBKHU MICIIEBOTO, JIO-
KaJIbHOTO MacmiTaly. Y IuX BUIAJKaxX paHilie BYNHEHE 0COOO0 JisSHHS
B KOHKPETHHX YMOBaX 3MiHH 00CTaHOBKH BU3HAETHCS TAKUM, 1110 HE 3aI10-
JIS1T0 ICTOTHOT MIKOJIM KOHKPETHOMY 00’ €KTY KPUMIHAJILHO-TIPABOBOI 0X0-
ponu. Ha mpakTuIll Tparuisiaucs BUITAIKA 3BUIBHEHHS BijJl KpUMiHAJIBHOI
BiJNOBIAaJIbHOCTI 32 HE3aKOHHY MOPYOKY JIiCY, OCKUIBKH TiCIIsl BUMHEHHS
37I04MHY OyJI0 MPUAHSTE PIICHHs ITPO HEOOXIHICTh POBEACHHS Melliopa-
1ii Ha TaHIH AUISHI JTicy 1 BUpyOyBaHHS TYT yCiX JepeB; 3a XalaTHICTb, [0
3aBjana 30MTKiB IiAIPUEMCTBY, Ha SIKOMY PaJAHKaIbHO 3MIHUINCS YMOBH
rOCIOJIapIOBaHHs, Ta iH.

3BiIBHEHHS BiJl KpUMiHAIBHOT BiIIOBIIAIBHOCTI MIPH BTPATi MiSTHHSIM
CYCHIJTBHO HEOE3MEeUHOTO XapaKTepy CJIiJl BiIPi3HITH BiJ BUNAAKIB JEKpH-
MiHaJTi3aIii TaHOTO AiSTHHS, IPH SIKIi 3aKOHOAABEITh BUKJIIOYAE HOTO 3 UnC-
JIa CyCIIIFHO HeOe3MeYHNX 1 KpUMIHAIBHO MPOTUTIPABHUX. Y TaKOMY pasi
3aCTOCOBYIOTHCS ITPaBUJIa TIPO 3BOPOTHY [0 B 4aci KpUMiHAJIBLHOTO 3aKOHY,
10 ycyBae 3modnHHICTh AistHHEA (cT. 5 KK).

5. Crarta 48 KK mMorxe 3acTOCOBYBATHCS 1 B Pasi, SKIIO 7iC/is BUUHEHHS
3104UHY 0OCMAHOBKA 3MIHUIACA MAKUM YUHOM, WO BHACTIOOK Yb020 0C00a,
sKA 1020 UUHUNA, Nepecmana Oymu cycniibHo Hebesneyrnoro. BimoMo, 1o
Taka HeOE3IEeUYHICTh BUPAYKAETHCS MTEPEAyCiM y BUMHEHHI 0CO0O0F0 3JI04HHY,
a B HACTYITHOMY BHU3HAYA€THCS Y TIEPITy YEPry CTYNIEHEM MOXIIUBOCTI BUH-
HEHHsI HEI0 HOBOTO TOTOKHOTO Y OJHOPIJTHOTO 37104MHY. BUCHOBOK mpo
1le TPYHTYETHCS Ha OCHOBI XapaKTEPUCTUKH JaHOI 0coOu (comiaiabHOi,
MICUXOJIOT14HO1, feMorpadiqHoi, KpUMiHaJIbLHO-IPABOBOT TOLIO), & TAKOXK
(oToueHHs B moOyTi, poaKHi, HA poOOTI TomO). BcTaHoBNEeHHS Takoi 00-
CTaHOBKH Ma€ 3Ha4CHHsI [T OLIHIOBAHHS ii 3MiHH 1 BIUIMBY Ha CyCIHiJIbHY
HeOe3MeyHICTh JaHoi 0COOHM TiJI Yac po3ciliayBaHHs a0 pO3IVIsLy ClpaBu
B cyai. Y TakoMy pasi AisIHHS NPOAOBKYE 3aIUILATUCS 3I0YMHHUM SIK Ha
MOMEHT HOTO BYMHEHHS, TaK 1 TiJl 4ac po3ciiLyBaHHs ad0 po3IIsiay ciipa-
BH B cymi. [Ipore cama ocoba nepecrae OyTH CyCIiJIbHO HEOE3IEUHOIO.
Ha npakrtutii 10 3MiH 0OCTaHOBKH BiIHOCSTH MPU30B 0co0U 10 30poiHUX
Cun Ykpainu abo 3BiIbHEHHS 3 apMii, BIAIITYBaHHS Ha poboTy abo 3Bib-
HEHHS 3 pOOOTH, TSHKKE 3aXBOPIOBAHHS, ITEPEi3/ B 1HIIIE Miclie TPOKMBAHHS,

312



3einvuenna 6i0 KpuminanvHoi ¢ionosioanvrocmi

MOMIIIIEHHSI HETTOBHOJIITHBOTO JI0 IHTEPHATY, YCYHEHHSI TSXKKHUX 0COOMCTHX
00CTaBHH, Mi/1 BIUINBOM SIKUX OyJI0 BUMHEHO 3JI0YHMH, PO3PUB 3B 5I3KiB 3 0CO-
0amu, sIKi IPUMYCHIA BYMHUTH 3JI04HH, TOLIO.

— § 6. 3BiJIbHEHHS Bil KpUMiHAJIbHOL
BiAMOBIIAJILHOCTI y 3B’ A3KY
i3 3aKiHYEHHSIM CTPOKIB IaBHOCTI

1. JlocsrHeHHs 1ijiel Kapy 1 BUIIPABJICHHS 0COOH, sIKa BUMHIJIA 3JI0UHH,
3araJibHOTO 1 CIICIiaIbHOTO MOTEePEKESHHS 1HO/II cTae a00 B3araji HEMOX-
JTUBHUM (HaIlpUKJIIaA, YHACTIOK 3aKiHYEHHS] TPUBAJIOTO CTPOKY MICIs BUM-
HEHHS 3JI0YHMHY ), 200 POCTO 3aliBUM. TOMY HEIOIUTLHUM € 1 IPUTATHEHHS
0CO0M 10 KpUMiHAIBHOT BiINIOBIIaTbHOCTI. Bifinamae 4u icTOTHO 3MEHIITy-
€ThCA CyCHiTbHA HEOE3IMeYHICTh 0CO0U, siKa BUMHUIA 31049uH. [0 Toro
K MOXKYTh OyTH BTpadeHi pEUOBi Ta iHIII JOKa3H y CIIpaBi.

VYracninok mporo y ct. 49 KK BcTaHOBIIEHO CTPOKH JaBHOCTI, TOOTO
CTPOKH, ITiCTIS 3aKiHYCHHS SIKUX 0c00a He MOYKe OyTH IMPUTIATHYTA 10 KPH-
MiHaJTBHOI BiIIOBINATFHOCTI 32 paHillle BAMHCHUH 3JI0UNH. 3aKiHYeHHs Yux
CMPOKIB € NiOCMagoo 0008 's13Kk08020 i 6€3YMOBHO20 38IiIbHEeHHs 0CO0U 810
KPUMIHANbHOT 610N08I0AILHOCII.

2. V¥ crarti 49 KK nepenbaueno taki audepeHiiiioBadi CTpOKH JaB-
HOCTI:

1) 06a poxu 3 HS BUMHEHHS 3JI0YMHY HEBEIHMKOI TSDKKOCTI, 3a SKUH
3aKOHOM Iepei0adeHe MoKapaHHsI MEHII CyBOPE, HiK OOMEKCHHSI BOJIL;

2) mpu poku 3 THS BAMHEHHS 3JI0YMHY HEBEITUKOI TSHKKOCTI, 32 SKWH 3a-
KOHOM Tiepe0adeHe MoKapaHHs y BUJIi 0OMeKeHHsI a00 TI030aBIIeHHS BOITI;

3) n’amob pokie 3 THA BYNHEHHS 3JI0YMHY CEPETHBOI TSHKKOCTI;

4) 0ecsamob pokie 3 THS BANHEHHS TSHKKOTO 3JI0YHHY;

5) n’amnadysames pokie 3 THSI BYNHECHHS 0COOIHBO TSHKKOTO 3JIOUHHY.

3. JI7s IpaBHIIBHOTO OOYHMCIICHHS ITUX CTPOKIB HEOOXiTHO BU3HAYHTH
MOYATKOBHI Ta KIHIIEBUI MOMEHTH X 3aKIHUECHHS.

Towamxosum MomeHmom Cniugy cmpoxie 0agHOCHI € 0eHb, KO 3N04UH
6y6 3axinuenuil (3aéepuienutl). IHOII BU3HAYCHHS 1[OTO MOMEHTY BUKJTMKAE
TPYIHOILI, IPOTE HayKa 1 TpaKTHKa BUPOOMIIH MIO/I0 IIHOTO TIEBHI PEKOMEH-
nauii. Tak, 3aKiHUEHHS CTPOKY JAaBHOCTI JJIsl 37I0YMHIB 13 MaTepialbHUM
i hopMabHUM CKJIaJJaMH TIOYMHAETHCS 3 JTHS 3aBEPIICHHS CYCIIIJILHO He-
Oe3neqHoro JaisiHHs (i1 a00 Oe3MisIIbHOCTI), IIepe10aueHOro KPUMiHATIBHUM
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3akoHOM. CTpPOK JaBHOCTI BIiJTHOCHO TPHUBAIOUUX 3JI0YHMHIB OOUHCIIOETHCS
3 JIHS TIPUIIMHEHHS 1X 3 BOJII a00 mo3a BOJIe 0co0u (HApUKIIAMI, 3 JTHS
3’sIBICHHSI 0cOOW 13 313HaHHSAM, 3aTPUMaHHS TOIO), & CTOCOBHO IMPOJIO-
BXKYBaHUX 3JIOUMHIB — 3 JHS BUMHCHHS OCTAHHBOTO JISTHHS 3 YUCIIA TUX,
IO CTaHOBIISITH MPOJIOBKYBAaHMH 371049HH. [TouaTkoM OOUMCIICHHS CTPOKIB
JTABHOCTI MPH TIOTIEPETHIH 37I0YMHHIHN JISUTBHOCTI CJTiJT BBAYKATH JIEHb, KOJIX
Oyny IPUIIMHEH] Y¥ He BAAJIKCS MiATOTOBY Aii abo 31m04nH He Oyno JoBe-
JICHO JI0 KIHIIS 3 1HIIUX [PUYKH, 1110 HE 3aJIeKaTh BiJ BOJ BUHHOTO. [1pn
CHIBYyYacTi MOYaTKOBUM BBaXKA€ThCH JCHD, B SIKUI OyIa 3aBepIlieHa Ta poJib,
KOTPY BUKOHYBAaB KOHKPETHUH CITIBy4aCHUK.

VY 4. 1 ct. 49 KK BCTaHOBIEHO i KiHyeguil MOMeHm 00UUCTIeHHA CIMPOKIG
0aBHOCMI — HUM € OeHb HAOPAHHA 3AKOHHOI CUIU 0ODBUHYBATLHUM BUPOKOM
cyoy. Binnosigno o ct. 401 KIIK 06BuHYBaIbHUI BUPOK MIiCLIEBOTO CYLY
HaOWpae 3aKOHHOT CHJIN TTicCHIsl 3aKIHYCHHSI CTPOKY Ha MOJJaHHs KacalliiHoT
CKaprH, BHECEHHsI KacalliifHOTO TIOaHHs, SKIIO HOTO He OYII0 OCKapKeHO
YM Ha HHOTO OyJI0O BHECEHO MOJaHHs. Y pa3i mojadvi anessiii, KacariiHoi
CKapry Y¥ BHECEHHsI KaCaIIITHOTO MMOJIJaHHsI BUPOK, SKIIO HOTO HE CKacoBa-
HO, HaOWpae 3aKOHHOI CHIIM TICIIsl PO3IIIATY CIIPaBU BiATIOBITHO artesIlii-
HOIO YH KacalliiHO0 1HCTaHIIi€0, Ko iHie He nependadeno KIIK. Orxe,
axkwo 3aznaveni 6 4. 1 cm. 49 KK cmpoxu 3axinuunucs 00 OHs HAOpanms
3AKOHHOI CUNU 0OBUHYBAILHUM BUPOKOM CYIY, MO 0C00a, KA BUUHUIA OAHULI
3NOYUH, NIONALAE 36ITbHEHHIO 610 KPUMIHAILHOI 8I10N0GIOAILHOCHII.

4. CnpusiTiIiMBe 3aKiHYEHHS CTPOKIB JIaBHOCTI MOXIIMBE JIMIIE B pasi
TofiepKaHHA 0c00010, STKa BYMHMIIA 3JI0YMH, ABOX YMOB: Taka 0coda mpo-
TSTOM CTPOKIB, 3a3HaueHux y 4. 1 ct. 49 KK, He noBuHHa: 1) mepexoByBa-
THUCS BiJ] CIIICTBA Ta Cy/y 1 2) BUNHUTH HOBHUH 3JI0YHMH [IEBHOTO BUJTY, & CaMe
CePeIHBOI TSHKKOCTI, TSHKKHM a00 0COOIUBO TSKKHH.

5. Slkmo oco0a, sika BYMHWIIA 3JI0YMH, YXUJISETHCS BiJ ciijicTBa abo
cyay, TO BiamoBiaHO 10 4. 2 cT. 49 KK mepelir 1aBHOCTI 3ynuHsicmvCsl.
VY nux Bumaakax rmepedir JaBHOCTI BiTHOBITIOETHCS 3 AHS 3’ IBJICHHS 0CO0U
13 313HaHHsIM 200 11 3aTpuMaHHs. AJie B Oy[b-SIKOMY Pa3i 0coba 36inbHAENb-
€5 8i0 KPUMIHANbHOI 8i0N08I0AILHOCHI, IKUWO 3 YACY BUUHEHHS Hel0 310~
YUHY MUHYILO N AMHAOYAMb POKIE (Hedugepenyitiosanuii cmpox) i 0asHicms
He OVI10 nepepeano GUUHEHHAM HOB020 3N0UUHY.

[Tix mepexoByBaHHSM BiJI CJIijicTBa 200 Cy/1y pO3yMIIOTh BUMHEHHS 0CO-
00t0 [Tiif, IO CBi4aTh MO ii MparHeHHs YHUKHYTH KPUMIHAIBHOI BiIO-
BiJAJILHOCTI (HAPHUKIIa, 3MiHa MICISl IPOKUBAHHS, HE3 ABJICHHS 0e3 mo-
BaKHUX MPUYHUH JI0 CJIII40ro abo cymay Toiio). OaHaK pu 1poMy 0coda
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Mae OyTH BijoMa OpraHaM CiiJcTBa abo CyZY, sIKi TOBUHHI BECTH PO3LIYK
3IIOYHHIIS, KOTPUI TIEPEXOBYETHCS. SIK TIPaBUIIO, 11€ MA€ MiCIIe MMicist BUHE-
CEHHsI TOCTAHOBH IIPO MPUTITHEHHSI KOHKPETHOI 0COOH sIK 0OBHHYBaueHO-
r'0 Ta OTOJIOLICHHS 11 PO3LIYKY Y 00paHHs 3ar001>KHOTO 3aX0/y.

3yNUHEHHS JaBHOCTI 03HA4ae, M0 4ac, SKUi MUHYB 3 JTHS BUMHCHHS
3TI0YHHY, JI0 JTHS, KOJIK 0c00a cTaja IepexoByBaTHCS BiJl ciiicTBa abo Cymy,
HE BTpayae CBOTO 3HAYCHHs, BiH 30epiraeThcs 1 3apaxoBYETHCSI B CTPOK
JIABHOCTI, IO TIPOJIOBXKYE 3aKIHYYBATUCS (2 HE TIOUNHAETHCS CIIOYATKY) 13
JTHSI 3’ SIBIIEHHSI 0COOU 13 313HaHHIM a00 11 3aTpuMaHHs. 3’ SBICHHS i3 3i3HaH-
HSIM — 1€ J0OpOBiIbHE 0COOMCTE 3 BJICHHS 0COOH, SIKa IEPEXOBYETHCS
BiJI CiIiIcTBa @00 Cyiy, 10 IPOKYpOpa, CIiA40ro, Oprany Ai3HaHHs abo Cyay
3 YCHOIO a00 MUCHhMOBOIO 3asBOIO TTPO 0OCTaBHHY BUMHEHHS 3JI0YHHY 1 TIe-
PEXOBYBaHHS BiJl CIIJICTBA Ta CyLy. 3aTpUMaHHS SIBJSIE COOO0 3aXiJ Mpo-
LeCyaIbHOTO MPUMYCY, BIJAMOBIAHO 10 SKOT0 0CO0Y Ha KOPOTKUN CTPOK
MTOMIIITAFOTH JIO IPUMIIIICHHS [T yTPUMaHHS 3aTPUMaHUX 1 B TAaKWH CI1ocio
11030aBJISAIOTH BOJII.

Oco0a, sika BUMHHUIIA 3JIOUMH 1 IIEPEXOBYETHCS BIJ| CIIIJICTBA 200 CYLy,
HE MOYKE€ BCE KUTTSI, IO 3AJTUIIHIIOCS, SHAXOAUTHUCS TTiJT TOCTIHHIM CTPaXxoM
TOTO, 1110 B Oy/Ib-SIKUH Yac, CKUTbKU O 10ro He MUHYJIIO 3 THS BYMHEHHS 3J10-
YHHY, BOHA MOKE OyTH 32 HhOTO IPUTATHYTA JI0 KPUMIiHAIIBHOT BIAMIOBIIab-
HocTi. Tomy B wactuHax 2 Ta 3 cT. 49 BCTaHOBJIEHO, 110 0c00a, sSKa mepe-
XOBY€TBCS BiJl CHiJCTBA a00 Cyany, B Oyab-sIKOMY pa3i 3BUIbHAETHCA Bif
KpUMIHAJIBHOT BiIIIOBIAIBHOCTI, SKINO: 1) 3 JHS BUMHCHHS 3JI0UNHY MH-
HYJI0 He MEHIIIe T’ SITHAISITA POKIB i 2) TaBHICTh HE OyJI0 TIepepBaHO BUH-
HEHHSIM HOBOTO 3JIOYMHY — CEPEIHbOT TSKKOCTI, TSXKKOTO a00 0COOIMBO
TSDKKOTO.

6. SIxmo o 3aKiH4eHHs 3a3Ha4eHuX y 4. 1 abo 4. 2 ct. 49 KK crpokis
0c00a BAMHUTH HOBHUH 3I0YMH CEPeTHbOT TSHKKOCTI, TSKKUE a00 0co0m1BO
TSOKKHUH 3JI04MH, TO BIAMOBIAHO 70 4. 3 ¢T. 49 KK mnepedir gaBHOCTI nepe-
pusacmuvca. llepepuBaHHS TaBHOCTI 03HA4ae, MO Yac, SKU MUHYB 3 JHS
BYMHEHHS MEPIIOTO 3JI0UMHY, BTpayae CBOE 3HaYeHHs. BiH BU3HaeTHCS
IOPUMYHO HE3HAUYIIMM 1 [TPY HOBOMY OOYHMCIICHHI JABHOCTI B3araJi He 0e-
peTbest 1o yBaru. OOUHCIIeHHs TaBHOCTI B IIbOMY pa3i MOYHMHAETHCS 3 JHS
BUYMHEHHsI HOBOTO 3710uuHY. [Ipy mepepuBanHi JaBHOCTI 3 AHS BYMHEHHS
HOBOTO 3JIOYMHY TIOYWHAIOTh 3aKIHYYBATHCS CAMOCTIHHO 1 apaenbHo JiBa
JABHICHUX CTPOKH: OJMH — 3a TEPIINi, a JPyTuil — 3a APYTUH 3TT0YHH.
Lli cTpoku He CKIaJar0ThCs 1 He TONIMHAIOTHCS, 8 3aKIHIYIOThCS MTapaeib-
HO 1 OOYHCITIOIOTBCSI OKPEMO T10 KOYKHOMY 3JI0UYHHY.
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SIKII0 K MPOTSITOM CTPOKY JaBHOCTI 0c00a BAMHUTH 3JI0YMH HEBEIIUKOT
TSDKKOCTI, TO Iepe0ir JaBHOCTI 3a MEPUINK 3JI0YUH HE MePEPUBAETHCS,
a mpoIoBXKy€eThca. OTHOYACHO 3 HAM TTapayieJIbHO 1 CaMOCTIHHO TIOYHHAE
CIUIMBATH CTPOK JIABHOCTI 110 HOBOMY 3JIOYMHY HEBEJIMKOI TSKKOCTI 3 JTHS
Oro BUMHEHHS.

7. JlonepxaHHs yMOB, niependadeHnx yactuHamu 1-3 ct1. 49 KK, sx
MIPaBUIIO, € ITiJICTABOIO 3BUIBHEHHS 0COOM BiJl KPUMIHAIBHOI BiIIIOBIa)Tb-
HocrTi. [Ipore i3 11bOTO MpaBHJIa 3aKOH Mependadyae JiBa BUHIATKH: OIMH —
(bakyIbTaTHBHMIA, @ IPYTHd — 00OB’I3KOBUH.

8. Dakyrbmamusnuil 6uHAMOK TOJIATAE B TOMY, 110 SKIIO TICIISI BUU-
HEHHsI 0COOJIMBO TSDKKOTO 3JI0YHMHY, 3a SIKUH 3aKOHOM TIepe10aueHO A0BIYHE
1030aBIICHHS BOJIi, MUHYB T’ ITHAIATHPIYHANA CTPOK JJABHOCTI, TO MTUTAH-
HsI IPO 3aCTOCYBAHHS JJABHOCTI PO3MISAAETHCS CYJIOM, Y SIKOTO € JiBa Bapi-
AQHTHU BUPILICHHS 11bOT0 MUTAHHS: 1) 3aCTOCYBAaTH JABHICTb 1 HA LN IMijI-
CTaBi 3BITBHUTH 0COOY BiJl KpEMiHAJIBHOI BiATOBIAANBHOCTI 3a paHimie
BYMHEHUU HEI0 0COOJIUBO TSDKKHIA 37104MH a00 2) HE 3aCTOCOBYBAaTH JIaB-
HICTb, Y 3B’53KY 3 UMM IIOCTAHOBUTH OOBUHYBaJbHHI BUPOK, & TAKOK ITPH-
3HAYUTH BUHHOMY TIOKapaHHA. [Ipu miboMy, SKIO CyJ TEPEKOHAETHCS, 10
BUHHUI BCE %K TaKH 3aCJIyTOBY€ Ha JIOBIYHE NI030aBJICHHS BOJIi, BIH HE MOXE
rioro mpusHauutu (4. 4 ct. 49 KK), a 3amiHsie oro mo30aBjieHHsIM BOJIi Ha
MeBHUH CTpOK BiamosigHo A0 cankmii cratTi KK, 3a sikoto xBamidikoBaHo
3JI0YMH.

9. 06086 ’s3K08Ull GUHAMOK 13 3arAJILHOTO MPaBUIIa MPO 3aCTOCYBAHHS
CTPOKIB JJaBHOCTI TIOJISITAE B TOMY, IIIO OABHICMb HE 3ACHMOCO8YEMbCA 00
0Ci0, SKi GUUHUIU 3TOYUHU RPOMU MUpY | Oe3neKku adcmea, iepeadoadeHi
crartsimu 437-439, 4. 1 c1. 442 KK (nuianyBaHHSI, MirOTOBKA, PO3B’I3aHHSI
1 BeZICHHS arpecUBHOI BiifHH, MMOPYIIIEHHS 3aKOHIB 1 3BMYAiB BiifHU, 3aCTO-
CyBaHHSs 30p0oi MacoBOTO 3HUILIEHHS, TeHoNU). Lle monokeHHs BimoBinae
MDKHApOJHUM 3000B’3aHHIM YKpaiHu, sika 25 oepe3ns 1969 p. parudiky-
Basta Korsentiiro OOH «IIpo He3acTocyBaHHS CTPOKY IaBHOCTI IO BOEHHUX
3JIOYMHIB 1 3JIOYUHIB MPOTHU JIFOACTBAY», BIJIMOBIAHO JI0 SKOI HisIKI CTPOKHU
JIABHOCTI HE 3aCTOCOBYIOTHCS JI0 BOEHHUX 3JI0YMHIB 1 3JI0YMHIB IPOTH JIFOI-
CTBa HE3aJIeKHO Bix "acy ix BumHeHHs. Lls KonBermis 3 11 nmucronana
1970 p. mae st Ykpainu 000B’SI3K0BY cuily. 3akoHOM YKpainu Bix 6 Oe-
pe3ns 2008 p. parudikoBaHo €Bporneticbky Konpeniiro 1974 p. mpo Hesa-
CTOCYBaHHS CTPOKIB IaBHOCTI JIO 3JI0YMHIB MTPOTH JIFOASHOCTI Ta BOEHHHUX
3nmounHiB. 3a cT. 9 KoHcruTyii Ykpainu mooxeHHs MXKHAPOJIHUX JIOTO-
BOPIB € YaCTHHOIO HAI[IOHAIBHOTO 3aKOHO/IABCTBA YKpaiHH.
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KoHTposibHi 3aniuTaHHs

1. IIlo BU3HAETHCA 3BUTLHCHHSM BiJ KPHUMiHAIBHOT BiIIIOBIIATb-
HOCTI?

2. SIKuMU € MiACTaBH Ta MOPSAIAOK 3BUTFHEHHS BiJ] KpUMiHAIBHOL
BiANOBifAIBLHOCTI?

3. SIkuMHU € nepeyMOBH Ta ITiICTaBH 3BUIbHEHHSI BiJ| KPUMiHAJIBHOT
BIJIMIOBITAILHOCTI Y 3B’S3KY 3 NIHOBUM KasTTSIM?

4. SIxkuMu € IepeayMOBH Ta ITiICTaBH 3BUTHHEHHS BiJl KPHMIHATBHOT
BiJIMOBITANBHOCTI y 3B’S3KY 3 IPUMHUPEHHIM BHHHOTO 3 TIOTEp-
minum?

S. SIkuMHU € epeyMOBH Ta ITiICTaBH 3BUILHEHHSI BiJ] KPUMiHAIBHOT
BIJITIOBIZIAJILHOCTI Y 3B’53KY 3 MEpeaadcto 0COOH Ha MOPYKHU?

6. SIkuMWU € mepelyMOBH Ta IiICTaBU 3BUIBHCHHS Bijl KPUMIHATBHOT
BIJIMIOBITAIEHOCTI y 3B’S3KY 31 3MiHOIO OOCTaHOBKHU?

7. SIKkuMWU € TIepeyMOBH Ta MiICTaBU 3BUTFHEHHS Bil KPUMiHATBHOT
BiJIMOBITANBHOCTI y 3B A3KY 13 3aKiHYCHHSAM CTPOKY TaBHOCTI?

8. B sKuX BHMagKax MepepuBaIOTHCS a00 3yMHHSIOTHCS CTPOKHU
JIABHOCTI 1 SIKI KpUMIHAJILHO-NIPABOBI HACHIKH 1€ Ma€?



Po3min XVI

IloHATTH | MeTA MOKAPAHHS

§ 1. IToHATTH MOKApaAHHA

1. IToniTuka nepxaBu y 60poTh0i 31 3MOYMHHICTIO Mepeadadae KOMILIECKC
3aX0J1iB, Cepell IKUX TOJIOBHY POJIb BUKOHYIOTh 3aX0/IU COIIalIbHOTO, EKOHO-
MIYHOT0, HOJIITHIHOTO, IIPABOBOT0, OPraHi3aliiHOIO Ta KyJIBTYPHO-BUXOBHOTO
XapakTepy. Y cucTeMi IIUX 3aXOJIiB IEBHE MICIIe MOcigae i mokapaHHs. BoHo
€ HeOoOX1THMM 3aC000M OXOPOHH CYCITITLCTBA BiJI 3IOYMHHUX MOCsATaHb. Bu-
KOHaHHS Li€1 poti 3IHCHIOETCS IUIAXOM SIK 3aTPO3H MOKapaHHSIM, 1110 [Iepea-
0aueHo B CaHKIIii KOKHOI KpUMiHAIBHO-TIPaBOBOI HOPMH, Tak 1 Horo peati-
3artii, TOOTO MPUMYCOBOTO BIUTUBY Ha 0OCi0, 10 B)KE BUMHIUIN 3JI0YHHH.

VY miteparypi € IOIIMPEHOIO TyMKa, 3TiTHO 3 SIKOIO MOKapaHHsS y 00-
poTBOI 31 3MIOYMHHICTIO Bifirpae JOMOMKHY poiib. Lle TBepaKeHHs moTpe-
Oye yrouneHHs. BOHO € IpaBMIIBHIM IITOJI0 CHCTEMH 3aXO0IiB, SIKi TepikaBa
BUKOPHUCTOBYE ISl MPO(DIIAKTUKY 3JI0YHHIB, 3HHKEHHS 37I04MHHOCTI, YCy-
HeHHs i npuuuH Ta yMoB. Ha migTBepKeHHsI IIbOTO CIIiJ 3a3HAUUTH, 110
rymanictryHi inei L. MonTteck’e, Y. bekkapis Ta iHITUX MUCIUTEINIB PO
T€, 1110 HABYECHU TOCBIJOM 3aKOHOAABELb KPallle MONEePEAUTh 3JI04HH, HIXK
Oyzie 3MyILIeHHI KapaT 3a HbOTO, 3HANIIIIM CBii PO3BUTOK 1 MiATBEPIKEH-
HS B HayIll KPUMIHAJIFHOTO TPaBa i MPaKkTHIll 60POTHOU 31 3TOYMHHICTIO.
VY Takomy acmexTi MokapaHHs JiHCHO BiJlirpae JonoMi>xkay pois. [Iporte
ceper 3axoiB JIepKaBHOTO pearyBaHHs Ha BXKe BUMHEHI 3JI0YMHH Ta 0Ci0,
SIK1 TX BAMHWIIN, TOKaPaHHIO HAJIAETHCS Ty)KE BaXKITUBE 3HAYCHHS. Y HHOMY
BiJ IMEHI JIep’KaBU BUSIBIIIETHCSI HETaTUBHA OLIIHKA BUMHEHOI'O 3JI0YMHY
1 caMoro 3J0YMHIS. 3MECHIIEHHS Ii€l POl MOKapaHHs CYNEepEeUYHuTh HOTO
KapaJbpHiH Ta 3amo01KHIN CyTHOCTI SIK HAUTOCTPINIOT0, HAHOUIBII CYBOPO-
0 3aX0ly Jep>KaBHOTO IPUMYCY, 1110 3aCTOCOBYETHCS 32 BUPOKOM CYLY IO
0ci0, sxi BunHuIM 3nounan. Koncrurynis Ykpainu (crarti 28, 62, 63),
KpUMiHaJIbHE 3aKOHOJIABCTBO Ta MPAKTUKA HOTO 3aCTOCYBaHHS MEPEKOHY-
10Th, 110 JIepKaBa BiABOIUTH IOKAPAHHIO JIy’KE BAXKJIMBY POJIb Y BUKOHAH-
Hi cBOTO 000B’s13Ky 3a0e31edyBaT OXOPOHY TpaB i CBOOOJ JTIOAMHH 1 TPO-
MaJISSHUHA, BIIACHOCTI, TPOMaJICBKOTO MOPSAKY Ta IPOMAaJIChKOI Oe3MeKH,
JOBKUIIS,, KOHCTUTYLIMHOTO YCTPOIO YKpaiHM BijA 3JI0YMHHHX IIOCSTaHb,
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3a0e3neueH st MUY i Oe3MeKH JT0ACTBA. TakuM YHHOM, TOKapaHHsI SIK OANH
13 IEHTPAIIbHUX 1HCTUTYTIB KPUMIHAILHOTO TIPaBa — BAXKITUBHUN IHCTPYMEHT
Y pyKax JiepKaBu JJIs1 OXOPOHM HAMOUIbII 3HAYYIINX CYCHUTBHUX BIITHOCHH.
BoHo € rooBHOI0 1 HAHOLIBII MOMMPEHOI0 POPMOIO peaizalii KpuMiHaIb-
HOI BITIOBIMAJIEHOCTI 1 BOJIHOYAC TTOKIMKAHO 3a0e31euyBaTh MOBEIIHKY
JIFo7Ie BIATIOBITHO O BUMOT 3aKOHY.

OnHak 3HaYHA POJIb MOKapaHHs B 00pOTHOi 31 3TIOYMHHICTIO HE BUITPAB-
JIOBY€E TEHJICHIIIT HOr0 MOCUJICHHS, SIKa CIIOCTEPIraeThCsi 0araTo poKis.
Ha xans, i micns npuiiaatts KK 2001 p. 1 TeHmeHIis iCTOTHO He 3MiHH-
nacs. [i BinoGpaxkeHo SK y 3aKOHOIABCTBI, TAK i B IPaKTHII HOTO 3aCTOCY-
BanHs. JlocuTs 3a3HaunTH, mo B KK Yipaian 1960 p. 6inpmricts cankmini
niepeadadany mo30aBiIeHHs B, mpraoMy 124 3 HUX — Ha cTpok g0 10-15
pokis. [IpeBamoBano noz6asneHHs Boji i y cynoBiit npaktuni. Cyau Ykpa-
THU TOPIYHO 10 M030aBICHHS BOJI 3acymKyBaimu 10 S0 % migcyaHux.
[IprunHu Takoi MPaKTUKK TOJSATAIN, OYEBUIHO, HE TUIBKH B 3pOCTaHHI
37I0YMHHOCTI, @ i Y IOIIUPEHOCT] Y TPOMaJICHKIH, B TOMY YHCII Ipodeciii-
Hil, MPaBOCBIAOMOCTI XHOHOT yMKH, 3T1THO 3 KOO KpaIwii 3acid 60poTh-
Ou 31 3MOYMHHICTIO — MOCWICHHs nokapanHs. [lonioHy mo3uiito Tpeda
Oyn0 3MIHHUTH, 1 IEPIINH CEpHO3HUN KPOK Y IIbOMY HampsMi 3po0ieHo
y unaHOMY KK. IcTopist 00poTh0H 31 3M0YMHHICTIO B 0ararbox KpaiHax He-
3aJIeXKHO BiJl iX CYCITITBHOTO Jay CBIIYUTH MPO T€, M0 KOPCTOKICTH TO-
KapaHHs He IPUBOAMIIA A0 OakaHoro pe3ynbTary. HaBmaku, Taka s>kopcto-
KIiCTh TEPEKOHY€ BUHHOTO B HECIPABEJIMBOCTI MOKApaHHs, pOOUTH 3acy-
JOKEHOTO O1TBII )KOPCTOKUM, TIOPOKYE B HOTO CBiZIOMOCTI MOYYTTS 00-
pasu, HemoBaru 0 CycCHijbCcTBa, AepKaBH, il 3aKoHiB. ToMy 3HaUEHHSI M0-
KapaHHs B 00pOTHO1 31 3MTOYMHHICTIO BU3HAYAETHCS HE HOTO )KOPCTOKICTIO,
a CIIpaBeINBICTIO, HEBIABOPOTHICTIO, CBOEYACHICTIO 1 HEMUHYUICTIO OTO
3aCTOCYBaHHS 32 KOYKHUH BUMHEHUH 3704nH. CIijJ 3a3HAYUTH, 110 B YHH-
Homy KK 1110 mo3wuiito 4iTko Bupa)keHo. Yrepie 3Ha4HO TYMaHi30BaHO
penpecuBHicTh caHKLi. CKacoBaHO CMEPTHY Kapy, JOBIYHE M030aBICHHS
BOJIi Tiepe0adeHo anbTePHATUBHO 3 1HIIUM TOKapaHHIM (11030aBICHHSIM
BOJII Ha TMIEBHUH CTPOK) 1 TUTHKH 32 OCOOIMBO TSDKKI 37TOYUHU ITPOTHU JKHUTTH.
V cankmisx KK 3a 3:7104nHN HEBENMNWKOT TSHKKOCTI MMPAKTHYHO BIJICYTHI TTO-
KapaHHA y BH[1 1030aBIeHHS BOMi. Y 0araThoX i1HIINUX CAHKIISX 3HAYHO
3HIKEHO HOro Mexi. Y cucTeMi oKapaHb 1 CaHKI[iSX 3a 6arato 3J104MHIB
nepenoaveHo HOBi, OiNBIT TYMaHHI BUIAM TIOKapaHb: TPOMAJIChKi pOOOTH,
aperT, 0OMEXEHHS BOJIi, PO3IIMPEHO MOXKIMBOCTI 3aCTOCOBYBaTy mrpad
Ta 1HIII MOKApaHHs, He MOB’s3aHi 3 TT030aBICHHSM BOJII.
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[lomanpie 3HUKEHHS PENPECUBHOCTI CaHKLiHM nependaueHo 3aKOHOM
Vkpainu Bin 15 kBitHst 2008 p. No 270-VI «I1po BHecCeHHSs 3MiH JI0 KpHMi-
HaJIBHOTO Ta KPUMiHAJIbHO-TIPOLECYATbHOTO KOJEKCIB YKpaiHH I0J0 Ty-
MaH13ail BIANOBIIAILHOCTI».

VYce 1ie Hajlae peasibHI MOXKIIMBOCTI [t 3MiHU TPOQECiiiHOT CBIIOMOC-
Ti 1 BIIMOBH BiJ TEHJIEHIIiT /10 3al{BOT KOPCTOKOCTI IMOKApPaHHS B CY/IOBIl
npakTuni. 3 uporo npusoxny [lnenym BepxoBHoro Cyny Ykpainu B 1. 2
noctanoBH Bin 24 sxoBTHS 2003 p. Ne 7 «I[Ipo mpakTuKy Mpu3HAYCHHS CY-
JaMH KpUMIiHaJbHOTO TIoOKapaHHs» (31 3MiHamu Big 10 rpymas 2004 p.
Ne 18) po3’sicHuB cyfam, 1110 Y pasi, KOJIM CAHKLIsI CTaTTi, 3a SIKOI0 0CO0y BH-
3HAHO BMHHOO, HAPiBHI 3 11030aBJICHHSM BOJII Ha MEBHHUI CTPOK Iepeadadae
O1TbII M’ K1 BUIU TIOKapaHHS MIPH MTOCTAHOBJICHHI BUPOKY, Tpeba 00roBo-
pIOBaTH MUTaHHS PO MPU3HAYEHHsI TOKapaHHs, He TIOB’S3aHOT0 3 T1030aB-
JICHHSIM BOJIl. A y pa3i oOpaHHs 11030aBJICHHS BOJII 11€ PIIIICHHS MTOBUHHO
OyTH MOTHBOBAaHO y BUPOKY. PoJib 1 3HaueHHS NOKapaHHS 0arato B 4OMy
3ajiekarh Bij OOIPYyHTOBAHOCTI OT0 pU3HaYeHHs 1 pearnizanii. Bono mae
BIJIMOBI/IATH TSKKOCTI BUNHEHOT'O 3JI0YMHY, OyTH CIIPaBEIIMBUM 1 J0CTAT-
HIM /171 BUIIPABJICHHS 3aCyIKEHOT0. T1IbKY TaKke NOKapaHHs CIIPUHMAETHCS
BUHHUM Ta IHIIMMU 0COOaMHU SIK OCTATOUHHH 1 AIHCHO 3aCITy>KeHHU pe3yibTar
JisTHHSA 37104uHIIS. [ToKapaHHs 3aBXKIIH Ma€e 3aCTOCOBYBATUCS 3 IOJICPKAHHSIM
OCHOBHHX HalpsMiB, MPUTAMAaHHUX KapaJbHIN ITOJITHINI: a) 3aCTOCYBaHHS
CYBOpHUX BHJIIB IMIOKApaHHS J0 PEUHIMUBICTIB 1 0Ci0, 110 BUNMHUIU TKKI
1 0COOITMBO TSDKKI 37I0YMHU, & TAKOXK JI0 AKTUBHUX YYACHUKIB OPraHi30BaHHUX
3IMIOYMHHMX TPYIT; 0) 3aCTOCYBaHHS TIOKapaHb, HE TIOB A3aHUX 3 130JIAIIIEI0
BHHHOTO BiJl CyCiJIbCTBA, 1 HABITH 3BUILHEHHS BiJ BifOyBaHHS MOKapaHb
0Ci0, 1110 BIIEpILIC BUMHIIIN 3JIOUMHU HEBEJIMKOT 1 CEPEIHBOT TSHKKOCTI. [1o-
€THaHHS [UX JIBOX HAIpsIMiB BinoOpaskeHo B unHHOMY KK i Mae 3xilicHIo-
BaTHCS B KapaJbHIH MOJITULI CyIOBUX OpraHiB YKpaiHu.

2. Bignosiguo 10 4. 1 ct. 50 KK noxapanus € 3axooom npumycy, wo
3ACMOCOBYEMBCA 8I0 IMEHT 0epAHCABU 3a BUPOKOM CYOY 00 0COOU, BUSHAHOI
BUHHOIO Y 6UUHEHHI 3104UHY, | nodeae 6 nepeddbavenomy 3aKoHoMm obMme-
Jcenti npas i c600600 3acyoddiceroeo. Take BU3HAUCHHS TIOHATTS TIOKAPAHHS
B 3aKOHi JIaHO Briepiie. Moro aHami3 103B0JIsI€ BHIUIATH i PO3IISHYTH OCHOB-
Hi O3HAKH IMOKapaHHS.

BaxxinBuM 3aBAaHHAM MPABOBOI JIEPKABU € OXOPOHA OCHOBHUX CYC-
MiJBHUX BiZHOCHH Bijl 3JJOYMHHMX MOCATaHb. MOro 3miiicCHEHHS B repIry
Yepry MoJsirae y BU3HaUSHHI TOTO, SIKi CyCIUIbHO HeOe3MeuHi TisSTHHS € 3710-
YUHHUMU Ta SIKI MOKapaHHsS 3aCTOCOBYIOThCS 10 0Ci0, M0 X BUMHUIN
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(ct. 1 KK). I nepworo saswcnusoio osnaxoio noxapauts, 1o BU3HAYAE HOTO
COTIQTBHUM 3MICT, € GU3HAHHS NOKAPAHHS 3AX000M 0epIHCABHO20 NPUMYCY,
SIKMH 3aCTOCOBYETHCS 10 OCi0, 1110 BUNHUIIN 37I04MHHE nocsiraHus. [loka-
PaHHs IPUMYILIyE 0cO0y 0 3aKOHOCITYXHSHOT ITOBEIIHKH.

Jlpyey o3naxy noxapanusa 3akpimiero B cT. 2 KK, ae 3a3naueHo, mo
ocoba He Moxe OyTH IiJIaHa KpUMiHATBHOMY TIOKapaHHIO, IOKH ii BUHY
He Oyzie JOBeIeHO B 3aKOHHOMY TOPSIAKY 1 BCTAHOBJICHO OOBHHYBaJIbHUM
BUpOKOM cyy. OTke, 3aCTOCYBaHHSI TIOKAPAHHS € OJTHIM 13 3aBepIIaIbHIX
eTarliB KpUMiHAIbHOI BimToBinanbHOCTI. Lle oriunnii ropuduunuii nacriook
znoyuny. [lepenbadeHi B 3aK0HI 1HILT METOIM pearyBaHHS ICPKaBH Ha 3J10-
YUHU, TaKi AK: 3BUTBHEHHS BiJl KPUMIHATHHOT BiAMOBIMATBHOCTI HA i/~
cTaBi crareit 45, 46, 48 KK abo 3 nepenadeto ocodbu Ha mopyxu (ct. 47 KK);
3BUTBHEHHS BiJl KPUMiHAJIBHOI BiIOBIAaIBLHOCTI 1 IOKapaHHs i3 3aCTOCy-
BaHHSM JI0 HETIOBHOJITHIX MIPUMYCOBHUX 3aXOMiB BUXOBHOTO XapaKTepy
(crarti 97, 105 KK); 3BiIbHEHHS BiJ IOKapaHHS a0o0 Bij| Oro BijOyBaHHS
Ha mijcTasi craren 74, 75, 79, 83, 84 KK, € BUHATKOM 1 3aCTOCOBYIOTHCS
JIUIIE Y BUTIAAKAX, epeadadyeHX 3aKOHOM, MOKJIMBI 32 HAsIBHOCTI TOCTAT-
HIX JUTsI IIBOTO MiJICTaB 1, SIK MPABHJIO, 32 37I0YMHHI HEBEIHKOI TSHKKOCTI. Tomy
OYIHKA NOKAPAHHSL SIK OCIAMOYHO20 T0PUOUYHO2O HACTIOKY 3I0YHHY € HOTO
XapaKTEPHOKO 03HAKOIO.

Tpemio posniznasanvbiy 03HAKY NOKAPAHHS TAKOX BCTAHOBJICHO B 4. 2
ct. 2 KK. BoHa nonsirae B TOMY, 110 HOKApaHHs Modice 6ymu 3acmoco8aHo
auue 3a 8UPOKoM cyoy 8i0 imeHi depacasu, ye Haoae tomy nyoiiuHo2o
xapakmepy. J10 BUKITFOYHOI KOMITETEHIII] Cydy HAJICKHUTh 1 3BUTBHEHHS BiJ
MOKapaHHs, KPiM 3BUIbHEHHS BHACIIIOK aMHICTii a00 MOMUITyBaHHSI.

Yemeepmy 03HaKy noxapanHs 3aKOHOAABYO 3aKpirwieHo B 4. 1 cT. 50
KK, ne ckazaHo, W0 noxkapanus noaseac ¢ nepedoayeHomy 3aKkoOHOM 00-
Mednrcenti npag i c0600 3acyodicenoco. CaMme B IbOMY BUSIBISIETHCS TakKa
BJIACTHBICTH MOKAPAHHA, AK Kapa, 10 pOOUTH H0r0 HAUTOCTPIIINM 3aX0/I0M
Jep>kaBHOTO NpuMycy. Kapa — 11 BIaCTUBICTb OyAb-SIKOI0 KpUMiHAJIBHO-
ro nokapanHsi. Bona Bu3Ha4aeThCs BUAOM 1 CTPOKOM MOKapaHHs, HasiBHIC-
TI0 QiI3MYHKUX, MAHHOBUX 1 MOpaJILHUX N030aBlIeHb Ta OOMEXeHb. B oHIX
MOKapaHHsX 1X KapaJbHY BIACTHBICTh BUPAKEHO OLIBIIIOI0 MipOIO, HAIIPH-
KJlaJ], IpH AOBIYHOMY 1M030aBiIeHHI BOJIi, M030aBICHHI BOJII HA IEBHUHI
CTPOK, MaTepiabHIX a00 MAaHOBUX OOMEKCHHSX, ¢ il BUPAKEHO B TAKUX
MOKapaHHsX, sIK mrtpad i KoHpicKallis MaiiHa; B IHIIUX — MPEBATIOIOThH
O0OMEKCHHS 1HIINX TpaB, HAPHUKIAI, IPaBo 3aliMaTucs mpogeciitHoro -
ATBHICTIO, MaTH 3BaHHS TOIIo. KoXXKHE MOKapaHHS CIPUYHMHSE 1 MOPaJIbHI
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CTpaXXIaHHs Pi3HOTO CTYNEHsI — TaHbOY, COPOM Tepe CyCHiIbCTBOM Ta
cBOIMH ONM3bKUMH. YCI 11i OOMEKEHHS 1 BU3HAYAIOTh Kapy SIK 03HAKY I10-
kapaas. OOcAT Kapy y KOKHOMY TIOKapaHHi TU()EepeHIiifoBaHO 3aJIeKHO
BiJ XapakTepy i TSHKKOCTI 3710umHy. Kapa sik 03HaKa mokapaHHs 3aBXIU
[MOBMHHA BI/IIIOBIIATH TSKKOCTI 3JI0UUHY.

I1l’sma xapaxmepna o3naka nokapauHs MOJSATae B TOMY, 10 B HbOMY
BUPAXKAIOTHCS 3aCYIKCHHS, HE2AMUBHA OYIHKA 3 OOKY 0epicasy K GuuHe-
HO20 3104UHY, MAK | camo2o 3104unys. ABTOPUTETHICTH TaKO1 OI[IHKH 3a-
KPIIUTIOETHCS] OOBUHYBAJIbHUM BUPOKOM, SIKMI ITOCTAHOBIISETHCS CYIOM BiJl
iMEHI IepyKaBH 1 MiICTUTH KOHKPETHY Mipy MoKapaHHs. TakuM YMHOM, IpH-
3HAUCHE MMOKAPAHHS € TIPABOBUM KPUTEPIEM, TOKA3HUKOM HETraTHBHOI OIliH-
KM 3JI0YMHY 1 0c00H, siKa HOro BUNHUIIA, 3 TIOTIISLAY KPUMIHAIBHOTO 3aKOHY
1 MOPaJIbHOCTI.

Ulocma o3naka noxapanms BUSBISIETECS B HOTO 0COOUCHOMY XApAK-
mepi. Lle o3Havae, MO npusHauens KPUMIHATbHO20 NOKAPAHHS MA 1020
BUKOHAHHA MOJICIUBT MINbKU CIOCOBHO CamMo2o 6uHHO20. BOHO He Moxke
OyTH IOKJIaJIcHE Ha 1HIIUX 0Ci0, HaBiTh OJMM3bKUX poxuyiB. Hampukian,
130ImATIT TTiITIsiTae 0coOMCTO 3acyHKEHNH 10 1T030aBiIeHHS BOJi; KOH(picKa-
1ii miyIsarae TUIbKY MaiHoO, 1110 HAJIS)KUTh OCOOKMCTO 3aCyPKEHOMY, TOIIO.

Haperi, cooma xapaxmepna osnaxa noxapanms nonsrac B TOMY, Uo
0VOb-siKe nokapauus mseue 3a coooro cyoumicms (c1. 88 KK). Came cymumicts
BiIpi3Hs€ KpUMiHAJIbHE MMOKAPaHHA BiJl IHIIKMX 3aC00iB Iep>KaBHOTO IPUMY-
Cy. 3a CBOIM 3MiCTOM CYAMMICTh — II€ HE TIJIbKU BJIACTUBICTh KapH, BOHA
siBIIsiE COOOFO TIEBHUH MPaBOBUIA CTATyC 3aCyKEHOTO, TIOB sI3aHUH i3 Pi3HOTO
pony mpaBooOMEXEHHSIMH Ta IHIIUMH HECTIPUSTIIMBUMHU HACHIKaMH, IIPO-
TSITOM MIEBHOTO, BU3HAYEHOTO B 3aKOHI CTPOKY. CyAMMICTb SIK CaMOCTIiiHa
O3HaKa MOKapaHHs BU3HAYAETHCS THUM, 1110 BOHA BU3HAETHCSI OOCTAaBUHOIO,
sIKa O0TSDKY€ ITOKapaHHs y pa3i BYMHEHHS] HOBOT'O 3JI0UMHY Ta 30epirae rneBHi
0OME)KEHHS TIPaB 3aCy/KEHOTO 1 ITicIist BiAOYTTS! HUM NOKapaHHsI.

BuxnaneHi o3Haky Bifpi3HSAIOTH MOKAPAHHS BiJl IHITNX MPUMYCOBHUX
3aXO/I1B.

§ 2. MeTa nokapanHsi

1. [Ipobnema MeTn oKapaHHS MiKaBUJIa 0araTbOX yYEHHUX-IOPUCTIB
i pimocodis, 110 MpalOBaIl B ranxy3i KpUMiHaJIbHOTO MIpaBa, MPOTATOM
Bci€i icTopii Horo po3BUTKy. bararo 3ampornoHoBaHWX HUMH KOHIETIiH
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1 TeOpil He Jajdu OJHO3HAYHOTO TAyMa4yeHHs I[i€i CKIagHOoI mpobaemMu.
[Ipote cepes iX MHOXKHMH MOYKHA BUUIMTH JBI OCHOBHI IPpyIIH: a) a0COJIIOT-
Hi Teopil mokapanHs (Teopii BiamiaTn); 6) BiTHOCHI Teopii mokapaHHs
(Teopii TOCATHEHHS! KOPUCHUX LiIeH).

[peacrasuuku abcomomuux meopii (Kanr, ['erenb Ta iX HOCTIJOBHUKH )
He 0a4yuiu B MOKapaHHI HISKOTO 1HIIOTO 3MICTY, KPiM €IMHOT abCOMOTHOT
1161 — MeTH BiAIUIaTH 32 BYMHEHUH 31104MH. SIK MPaKTUUHY peatizallio mpu-
XUJIBHUKH 1IUX TEOPiH BiZICTOIOBAIN HEOOX1IHICTh 3aKOHOABYOTO 3aKPIILICH-
HS PI3HUX CHCTEM TPOTIOPIIIHOCTI 37I0YMHY 1 MOKapaHHs, BIAIIIATH PIBHAM
3JI0M 32 3amozisiHe BUHHKUM 3710. Harpukiaz, 3a BOUBCTBO — CMEpTHA Kapa,
3a CTaTeBi 3JIOUMHM — KacTpallis, 32 MaiHOBI 3JI0YMHU — KaTopra, 3a 00-
pasy — 3aCTOCYBaHHsI 3aXO/IiB, 110 FAHLOJISATH BUHHOT'O, TOLLO.

[IpuxunbHUKIB 6i0HOCHUX Meopil 00’ €AHYBAIIO T€, 10 BOHH Oaunin
CEHC 1 KOPUCHICTh TIOKapaHHsI B JIOCSATHEHHI SKOiCh KOHKpeTHOT MeTh. Ha-
TIPHUKIIAJ, TPUOIIHUKY meopii 3anaxyeanns (beHtam Ta iH.) 1 meopii ncu-
xonoeiunoeo npumycy (A. deiiepbax) BBaXKau, 1110 MOKapAHHS TTOBHHHO
CTPUMYBATH 1HIIKX OCI0 BiJ| BANHEHHS 3JI0YMHIB, TOOTO BUKOHYBAaTH METY
3aranbHOTO 3armobiranas. Ha mymky A. deiiepOaxa, BOHO Ma€ 3aB/IaTH BUH-
HOMY OiJbIlIe HEBAOBOJICHHS, HI’K T€ 3aJJOBOJICHHSI, SIKE BiH OJEPXKYE Bif
BUYMHEHHS 37104nHY. OTXKE, 3aCTOCOBYBaHE MIOKApaHHsI ICHXOJIOTYHO BILIH-
Ba€ Ha IHIIKX OCi0, yTPUMYIOUH iX BiJf BAMHEHHS 3704nHIB. [IpeacraBHuKN
Teopii cneyianbHozo 3anobicanns BIACTOIOBAIHM 17IE10 3aCTOCYBaHHS ITOKa-
PaHHsI BUKJIIOYHO JIJIsl TOTO, 00 caM BUHHUH HE BAMHUB HOBOTO 3JI0YHHY.
[Toni6Hi i€ BijicTOrOBANHN 1 MPUXUIBHUKH Meopill 6UNpasieHHs, Ha JyMKY
SIKMX MOKapaHHS Ma€ 3a0€3MeYUTH BUIIPABICHHS BUHHOTO, TOOTO HEBYH-
HEHHSI HUIM HOBHUX 3JIOYMHIB.

OnHOOIYHICTh IUX TEOPil HE MOIVIa 33JOBOJHHUTH MPAKTHUKIB. Tomy
B cepenuHi XIX CT. 3’SIBISIFOTBCS TaK 3BaHI 3Millani meopii NOKApaHHsL.
3arajapHAM U1 HUX € 00 € IHaHHA 11e# JeKUIbKOX aOCOMIOTHMX 1 BIATHOCHUX
Teopiii PO MeTy MOKAPaHHS. [X IPHXUIBHAKY y PisHOMAHITHHX Bapiallisx
BHU3HAIOTh LISIMH NOKapaHHs: 3aJsIKyBaHHS, BIAMIIATY, BIIIIKOAYBaHHS
3aIoAiSIHOT 3I0YMHOM MOPAJTBHOT KO/, BUTIPABIICHHS, 3arajibHe 1 CIelli-
anbHe 3ano0iranHs. L1i Teopii Bipi3HSIIOTHCS HE TITBKY MTOETHAHHSM IIJICH,
a i X 3Ha4yILICTIO. B OHUX 13 HUX TpeBaIIOE MeTa 3aJsIKyBaHHs, BilIUIa-
TH, B IHIIUX — MeETa MoNepe/HKEHHs a00 BUIPABICHHS. 3HAYHUI BHECOK
y IOCIHIDKEHHS i€l mpobieMu 3po0wy 1 Taki BifoMi KpUMIHAJICTH, K
M. C. Taranues, C. B. [Toguumes, M. /1. CeprieBcbkui, I. 1. @oiHUIBKMIA,
A. @. KicrsakiBcbkuii Ta iH. BoHu, 30kpeMa, 00cTor0BaIM i1et0 audepeH-
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mianii mijei mokapaHHs 3aJ€KHO BiJl TSYKKOCTI BUMHEHOTO 3JI0UMHY Ta
ocobnuBocTeit 0coOu BUHHOTO. bararo yBaru npuinsuiocst npooieMi MeTH
MIOKapaHH 1 B OCTaHHI JECATWIITTS. Y MpaLsx ACsSKUX YUEHUX PaIsTHCHKO-
ro i MOCTPaASHCHKOTO TMEPioAiB 3HANIUIM MOJANBIINN PO3BUTOK 3MillIaHi
Teopii Ipo MeTy MOoKapaHHS.

2. Cniz 3a3Ha4nTH, 10 Ipo0iIeMa METH OKapaHHs BUKJIMKAJIA IIUPOKY
JUCKYCIit0. YCi JIOCIIIHUKY BU3HAKOTH HUISIMU TIOKapaHHSI 3arajibHe i cre-
iajgpHe 3amo0iranys 3j049nHaM, a Ha IyMKy M. /1. [llapropoacekoro, BoHU
€ €MHUMH IUIIMU TTOKapaHHs. [HII HAayKOBIIi, KPiM WX JIBOX ITiJIEH, BU-
3HAIOTh METOIO MOKAPaHHs TaKOX BUIPABJICHHS 3aCyDKEHOT0. AJjie Haii-
OlnTpIIIe MCKYCIM TOYMIIOCS 3 TUTAHHS PO BU3HAHHS Kapy METOO TIOKa-
panns. Po3poouuku KK 2001 p. Bupimmy e muTaHHS No3UTHBHO. [Ipu
HAyKOBOMY PO3B’si3aHHI Li€l mpobiaemMu HeoOXiJHO BUXOIUTH 3 TOTO, IO
LTl TToKapaHHs € 6ararorpanHuMH. L{e Hacammepes 3aXKCT CycCIiIbCcTBa
BiJl 3I0YMHHUX MOCSTaHb, 110 HEMOKIMBO 0€3 BIIUIATH 3a BUNHEHUH 3710-
YHH; 000B’SI3KOBUH BUIIPABHUH BIUIMB HA 3aCyI’KEHOTO 3 METOIO MEPETBO-
PEHHSI OTO Ha 3aKOHOCITYXHSIHOTO TPOMAJISTHHHA 1 3aro0iraHHs BANHEHHIO
3II0YMHIB Y MalOyTHHOMY SIK 3aCY/KEHHM, TaK 1 iHIMUMH ocobamu. Take
TIIyMadeHHs 1iJIell MoKapaHHs BiANOBigae camiil MpUpPOAl IBOTO 3aX0Ay
JeprkaBHOTO TipuMycy. [TokapaHHs 3aBxK/I1 IPU3HAYAETHCS SIK BIIMOBITHAN
3axij| Aep>KaBH 3a BAMHEHUH 3JI0YHMH, BUKOHY€E BUTIPaBHY (PYHKILiTO 1 BOA-
HoYac 3arno0irae BANHEHHIO HOBUX 3JI0YHMHIB SIK CAMHM 3aCyIKEHHM, TaK
11HITMME 0coOaMHU. Yci 3a3Ha4eHi 111 TOKapaHHs OPraHivHO B3aEMOTIOB sI3aHi
1 OOyMOBITIOIOTE OJTHA OJTHY.

VY yuanomy KK nuranHs npo MeTy nmokapaHHs BUpinieHe B 4. 2 cT. 50,
Jie 3a3HAUCHO, 110 MOKAPaHHsS Ma€ Ha METI HE TIJIbKH Kapy, a i BUIIPABIICH-
HSl 3aCY/IKEHHX, a TAKOX 3al00iraHHs BUMHEHHIO HOBHUX 3JI0YMHIB SIK 3a-
CYIDKCHHMHU, TaK 1 IHITUMH 0co0amMHu.

HaBezeHe cBIIUKUTH MPO TE, 1O 3aKOH BUXOIUTH 13 3MIIIAHUX TECOPIid,
OCKIJIKY HAa3MBA€ METOIO MOKapaHHs:

1) xapy Sk BiAmaTy 3a BUMHEHE;

2) BUTIpaBIEHHS 3aCyPKEHOTO;

3) 3amo0iraHHs BYMHEHHIO HOBUX 3JI0YMHIB CaMHM 3aCy/PKEHUM (cIIe-
LiaJbHE 3ar00iraHHs );

4) 3ano0iraHHs BYNHEHHIO 3JI0YMHIB 3 OOKY iHIINX 0ci0 (3aranbHe 3a-
MTOOITaHHS).

3. 3acToCOBYIOUH MOKAPAHHS, CVO MAE HA Memi NOKapamu 6UHHO20, O
HEOOXITHO 1 JUIsl 3aXUCTY CYCIIbCTBA, 1 U151 33I0BOJICHHSI IOy TTs 00ypeH-
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HS 1 CIIPaBEATIMBOCTI MOTEPIIJIOTO Ta CYCMiJbCTBA B LiJIoMy. Bu3HaHHS Kapu
METOIO MMOKapaHHs He 3MEHITY€ BU3HAHHSI Kapy CYTHICTIO MOKapaHHs, 110,
SK y’Ke 3a3Ha4ajiocsi, € Horo icToTHOI o3Hakow. Kapa Buctynae B 1BOX
inocracsix, o nepeOyBaroTh y JialeKTHUHiH eanocTi. [IpoTte s Hux xa-
paxTepHi i fesiki ocobnuBocti. Kapa sik opraniuHa 03Haka NOKapaHHS BH-
paxkaeTbcsl HE TIIBKM B 3aCTOCYBAHHI MOKAapaHHs, a i TAKOXK y CaHKIIT
CTaTTI Ta BiANMOBINHIN HOpMi 3aranwHoi yactTuHu KK, ne nmependaueHo
KOHKPETHUH BUJI MOKapaHHs, OIIMCAHO WOTO XapaKTepHi O3HaKu. Sk Taka
Kapa He TUIBKM BH3HAuYa€ XapakTep HOKapaHHs, a i 6araro B oMy 3a0e3-
revye JOCATHEHHS BCix Horo minedd. He € BuHATKOM 1 Mema (UUTb) Kapu.
OnHak BOHA 8UPAICAEMbCS MINLKU 8 NPUSHAYEHHT ma peanizayii KOHKpem-
HOI Mipu nokapanus 00 ocoou, sika euunuaa 3104un. TyT y)xe BU3HAUar0Th-
csl BUJ MTOKapaHHs, HOTO CTPOKHU, KOHKPETU3YEThCS Xapakrep (Pi3suaHux
1 MOpaJIbHUX 1030aBJICHh Ta 0OMEXEHb, KOTP1 3000B’sI3aHUH TTepeTEPITiTH
3aCyIKeHHMH K BiAIJIATy 32 BAMHEHUH 3J104MH. 3anepedeHHs] METH Kapu
3MEHILy€ IPUMYCOBE 3HaYCHHS TIOKapaHHs, HE BPaxoBye Ti€i 0OCTaBHUHH,
[0 METa Kapu caMme 1 ePETBOPIOE TIOKAPaHHS HA O0COONMBHH (HAWO1IbII
TOCTpHIA) 3aXiJl Iep>kaBHOTO TpuMycy. be3 Hel B3arani He Moxke OyTH KpH-
MIHAJILHOTO TIOKapaHHs. 3a0e3eueHHs i€l MeTH — 000B’ SI3KOBa BiAMOBI/Ib
JIep KaBU Ha BUMHEHHH 311091H. OCOOIHMBO SICKPABO 1€ MPOCTEKYETHCS IPU
BHKOHAHHI JJOBIYHOTO TI030aBJICHHS BOJIi, TPUBAINX CTPOKIB MO30aBICHHS
BOJIi, KOH(icKalii MaiiHa Ta iHIIKUX MokapaHb. OJHAK MeTa Kapu A0csTa-
€THCSl HE TUTbKU BUKOHAHHSIM TIOKapaHHs. 3a0e3neyeHHs i€l MeTH T04u-
HA€THCSI 3 MOMEHTY NIPU3HAYEHHS Cy0M KOHKPETHOI MipH niokapaHHs. Cam
(akT mpu3HauYCHHS MOKapaHHS — L€ ICTOTHUH MPOSB HOTro KapaJbHOTO
BrUBY. [Ipu3HaueHHs MOKapaHHs Yy JIESKUX BHUITAJKaX CIPABIs€ OLIbII
3HAUHMH BIUIMB Ha 3aCy/DKEHOT0, HK floro 6e3mnocepesHe BUKOHAHHS (Ha-
MPUKIIAJ, YTPUMAaHHS 13 3apO0iTKY MPU BUMIPABHUX POOOTaX, CTATHEHHS
mrpady Tomro). Came nprU3HAYEHHS MTOKApaHHS CIPUYHHSE 3aCyIKECHOMY
MIEBHI MOpaJbHI CTpaXKJaHHS, TaHKOY 1 COPOM, TII0 € HEBi/I'EMHOIO YaCTHHOIO
3MIIACHEHHS Kapy, HaJIOBIO 3aJIUIIIAE CIIiIU B IOT0 CBIJIOMOCTI i BOJTHOYAC
CHIpUsiE€ TOMY, 1100 BiH YCBIJIOMHB Ta CIIOKYTYBaB CBOIO BUHY Iepe]] Cyc-
MinbCTBOM. B 0HMX BUNagKax, HalIpUKIIaL Ipy NpU3HadYeHH] 1wTpady, A1
JOCSATHEHHSI METH KapH JOCHUTH JIHIIEe caMoro (akTy 3aCTOCYBaHHS LbOTO
MOKapaHHs 1 HOro BUKOHAHHS; B 1HIIUX (IIPH MPU3HAYCHHI TT030aBICHHS
BOJIi, 0OOMEXeHHS BOJIi, BUIIPABHUX POOIT TOIIO) IS I[HOTO MOTPiOHUN
TPUBAJIIIIMK BIUIMB MOKApaHHS, TOMY BOHO 1 IPU BUKOHAHHI MIPOIOBKYE
CIPUYMHSITYA BHHHOMY Ti UM 1HII TI030aBJICHHS 1 0OMEKEHHSI OTO MpaB Ta
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iHTepeciB. He MoxHa He BpaxoByBaTH i TOTO, IO BXKE NPU MPU3HAYCHHI
MTOKapaHHS TIEBHOIO MipOIO 3a0€3Iey€eThCs 3aI0BOJICHHS MTOUYTTS CIIpa-
BEUTMBOCTI IMOTEPIILIIOTO i CYCITIIBCTBA, IPOTH SKUX BUMHEHO 3JI0YHH.

4. Mema eunpagnenns NPUyCKae YCYHEHHS CyCIIbHOI HEOE3MeUHOC-
Ti 0c0OM, TOOTO TaKWii BIUIMB ITOKapaHHs, B PE3YyNbTaTi SKOTO 3aCyKEHUN
ITiJ] 9ac i miciist oro BifO0yBaHHS HE BAMHATH HOBOTO 3II0YMHY. Bumpapnen-
HS TIOJISITA€ B TOMY, 1100 HIISXOM aKTHBHOTO MPUMYCOBOTO BILIMBY Ha
CBIJIOMICTB 3aCy/KEHOT'O BHECTH KOPEKTHBHU B HOTO COIIAIbHO-TICUXOJIOTIUH1
BIIACTHBOCTI, HEHUTpaJi3yBaT HEraTUBHI, KPUMIHOTCHHI HACTAaHOBH, 3MY-
CUTH JOAEPKYBATHUCS MOJOKEHb KPUMiHAIBHOTO 3aKOHY a0o, 11ie Kpare,
MPUIICTINTH, HEXal HaBITh ITiJ] CTPAXOM MMOKApPaHHsI, 3aKOHOCIyXHSHICTb,
[oBary A0 3aKoHY. JIOCSTHEHHS Takoro pe3yabTary NPUHHATO Ha3UBATH
1opuouuHUM sunpaesiennsam. e nyxe BaXITUBUHA pe3ylbTaT 3aCTOCYBaHHS
nokapanHs. JJocSTHeHHS] METH BUITPABJICHHsI 0araTo B oMy 3a0e31e4yeTh-
Csl CaMMM NPU3HAYCHHSM ITOKapaHHs, PeXXUMOM Horo BigOyBaHH:, 3ai1y-
YeHHSM A0 Ipalli, opraHizami€io HaBuaHHs npodecii, IepeKOHaHHSIM,
PO3’SICHEHHSIM KPUMiHAIBHOTO 3aKOHOAABCTBA, 3aX0JJaMH BUXOBHOTO Xa-
pakTepy Ta iHIIIOI OCBITHBOIO pOOOTOIO i3 3acymkeHnM. OMHAK, KPIM X
CYTT€BHX O0CTaBWH 30BHIIIHBOTO BIUTUBY, BXKJIMBY POJIb Y JOCATHEHHI L€l
METH BiJirpae BHYTPIIIHE OaKaHHS 3aCYJ[KEHOTO BHITPABUTHCA.

5. Mema cneyianvnozo 3anobieanns (crieliaibHa TTPEBEHILIS) TIOJSATAE
B TAKOMY BIUTMBI TOKapaHHS Ha 3aCyPKEHOT0, 1110 TT030aBJIsie HOT0 MOXKIIH-
BOCTI 3HOBY BUMHSTH 3JIOUMHH. 3a1100iraHHs] BYIMHCHHIO HOBHX 3JIOUMHIB
3 OOKy 3aCyPKEHOI'0 1OCSTa€eThCsl caMuM (haKTOM HOTO 3aCy/KEHHS 1 THUM
OUTbIII — BUKOHAHHSIM ITOKapaHHs, KOJIM 0cO0y IOCTAaBICHO B TaKi yMOBH,
SIK1 3HAYHOIO MIPOIO MEPENIKO/PKAIOTh 00 MOBHICTIO TO30aBIISIOTH 11 MOXK-
JIUBOCTI BAMHUTH HOBI 310unHK. Hanpukinan, nmpu BiiOyBaHHI T030aBIEHHS
BOJIi PEKUM BUKOHAHHS MOKapaHHs, 0OMEKEHHS KOHTAKTIB 3 HABKOJIMIIHIM
CBITOM, IOCTITHUI KOHTPOJIb 32 OBE/IIHKOIO 3aCY/DKEHOTO TOMIO (i3UIHO
M030aBJISIIOTH HOTO MOMKIIMBOCTI BUMHEHHS 0araThoX 3JI04HMHIB. JlOCSTHEH-
HIO I1i€1 METH CIIPUSIOTH 1 TIOJIOKEHHS 3aKOHY, L0 MOCHITIOIOTh MOKapaHHS
3a BYMHEHHS HOBOTO 3JI0YMHY (BU3HAHHA HOTO 0OCTaBHHOIO, 110 OOTIKYE
nokapanHsi, — cT. 67 KK; Ginbm cyBopi nmpaBmiia i Mexi MpU3HAYEHHS
nokapanHs — cT. 71 KK). [Ipu npu3HaueHHi Takoro nokapasss, siK 1o-
30aBJieHHs paBa 001iiMaTH MEeBHI Mocaau ado 3aiiMaTHCs IEBHOKO JIisUIb-
HICTIO, 3aCyKCHUH M030aBISETHCS MOKIMBOCTI 3HOBY BUNHUTH 3JI04NH
3 BUKOPUCTaHHSIM CBOTO CJIy>KOOBOTO cTaHOBHINA. Hanpukian, 3aBigyBayu
BIJIIUTY KPaMHHULII, 3aCY/DKCHHUH 3a 3JI0BXKHBAHHS CJIY)KOOBHUM CTAHOBHUIIIEM
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(ct. 364 KK) 10 1BOX pOKiB 0OMEXKEHHSI BOJII 3 [T030aBJICHHSM IMpaBa 00i-
WMaru 1mocajiu, MoB’a3aHi 3 MaTepialbHUMU [[IHHOCTSIMH, CTPOKOM Ha TPH
poxH, (haKTHYHO HE 3MOKE BUMHUTH MOAIOHHH 370YMH SK MiHIMYM TIpO-
TATOM CTPOKY MPHU3HAYEHOTO HOMY MoKapaHHs. Y 6aratbox Hopmax Oco-
onuBoi yactuau KK penuus 37104uHy BU3HAUae Horo kpaiidikoBaHU
CKJIaJ 1 32 HBOTO TrepedadyeHo OiIbIIT CyBOPE TOKapaHHA. Yce I1e MUITXOM
3alsKyBaHHs CTPUMYE TaKKX 0Ci0 BiJl TOBTOPHOTO BUMHEHHS 3JI0YMHIB.

6. Mema 3acanvruoco 3anobicanns (3arajibHa MPEBEHIIIS) PUITYCKAE
TaKW{ BIUIMB TIOKapaHHs, 110 3a0e3meuye 3armo0iraHHs BANHEHHS 3JI09UHY
3 60Ky iHmMX oci6. Lls Mera mokapaHHs 3BepHEHa HacamIepes 10 ocio,
CXWJIBHUX JI0 BYMHEHHS 37104nHY. [lepeBarkHa yacTHHA TPOMaJIsiH HE BUH-
HSIOTB 3JI0YMHIB HE ITiJ1 3arpO30F0 MOKapaHHs, a BHACIIIOK CBOIX MOPaIbHUX
BJIACTUBOCTEM, 3BUUOK, IPOMAJICEKUX, PENIriHHIX HACTAHOB Ta IEPEKOHAHb.
om0 Takux rpoMaisiH KpUMiHATbHE MOKapaHHS TAKOXK BIUIMBAE TIO3UTHB-
HO, TTiJIBUIIY€E MPABOBY KYJIBTYpY, BUXOBY€E HETEPIMME CTABICHHS JI0 3710~
YHMHLIB, popMye BiINOBITHUI PiBEHb MPABOCBIAOMOCTI.

JlocsiTHEHHST METH 3aralilbHOTO 3ano0iraHHs 3a0e3Mevy€eThCcs CAMUM
OTIPHJTFOHEHHSIM 3aKOHIB, CAaHKIIT SKUX MOMEPEIKAIOTh PO MOKAPAHHS
KO)KHOTO, XTO TIOPYILIHTS Il 3aKOHH, 3aCY/PKEHHSIM BUHHOTO, IPU3HAUYCHHSIM
MOKapaHHs Ta Oro BUKOHAHHM. 3arpo3a HeBiJIBOPOTHOCTI OKapaHHSs
i fioro pearizarii € 3ac000M 3aJITKyBaHHSI THX aHTUTPOMAJICHKIX €JIeMEHTIB,
IO CXWJIbHI BUMHATH 3704MHH. YacTiie 3a Bce came 3aIKyBaHHs, CTpax
MOKapaHHsl, 3arpo3a HOro HEeMUHYYOCTiI CTPUMYIOTh 0ararbox i3 HUX BiJ|
BYMHEHHS 37104nHY. [Iprdomy 01611010 MipOI0 TaKUi BIIMB CIIPABIISE HE-
BiJJBOPOTHICTH MMOKAapaHHs, a He HOro CyBOPICTb.

CrieriasnibHe 1 3arajbHe 3amo0iraHHs, sK 1 iHII 1111 TOKapaHHs, TICHO
B3a€MOINOB’s13aHi. By/ib-sKke MokapaHHs HE3aJIeXHO BiJ HOro BUay i po3-
Mipy Mae 3a0e3MeuyBaTu JOCSTHEHHS BCiX MOTo Iisei.

KouTpoabHi 3anuTanns

1. Slke 3HaUEHHS MAIOTh MOJIOKEHHS cTatew 28, 43, 61-63 Konctury-
i YkpaiHu utst BU3HAYEHHS! COLiaIbHOT IPUPO/N IOKapaHHs?

2. TloHsTTS MOKapaHH i HOro 3HaYeHHS B 00pOTHO1 31 3IOYHHHIC-

TIO.

YV doMy monsrae 3MiCT 03HAK IMOKapaHHs Ta X 3HAYCHHA?

SIki 11l okapaHHs Bu3Ha4YeHI B unHHOMY KK?

VY yomy mossirae 3MiCT KOKHOT METH NOKapaHHs?

nh
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Pozmia XVII

Cucrema Ta BUAM OKAPAHb

§ 1. Cucrema nokapasb

[lependOaveHi YNHHUM KPUMiHAIBHUM 3aKOHOJIaBCTBOM OKpEMi BUJIH
MOKapaHb YTBOPIOIOTH iX MEBHY CHUCTeMY, 110 BimoOpaxkena y cT. 51 KKie
Ti€l0 IOPUANIHOIO 023010, Ha SIKIN TPYHTYETHCS MisUTbHICTD CYIiB BITHOCHO
3aCTOCYBaHHS MOKapaHb. Bu3Hauaioun cucteMy MokapaHb, 3aKOHO/IaBEIlb
THUM CaMHM CTBOPIOE OCHOBY IS TOOYIOBY CaHKIiH y BiATTOBITHUX CTATTIX
Oco6mmBoi wactunu KK, ne mepenbaueHo okpemi BUIM TIOKapaHb i BcTa-
HOBIICHO MeXI 1X TIpU3HAUEHHS 32 BUNHCHI 3II0YMHH.

Cucrema rokapaHb MOKJIMKaHA BU3HAYATH OJIHAKOBICTh y MPAaB0O3aCTO-
COBHIH AISJIBHOCTI 1 € BaXKIIUBUM 3aC000M 3a0e3meyeHHs 3aKoHHOCTL. CHc-
TeMa MOoKapaHb, BCTAHOBJICHA Y YNHHOMY KPUMiHAIBHOMY 3aKOHOABCTBI
VYkpainu, He 3Ha€ CMEPTHOI KapH, NOKapaHb, 1110 TaHBOJIATH a00 Kaliyarh
sacymxenoro. Y KK 2001 p. 3HauHe Miclie OCiIal0Th MOKapaHHs,
He NOB’sI3aHi 3 130JIAIIIEI0 BiJI CYCITIBCTBA, HAPUKIIA IITpad, IpOMaIChKi
Ta BHIPaBHI poOOTH TOIIO. BKIIOYat09H MmNt KOMIUIEKC MOKapaHb, X
CHCTEMa Ta€ MOYKITUBICTh 3a0€3MCUUTH IIPH 3aCTOCYBaHHI CyTaMH KOHKPET-
HUX TIOKapaHb iX HEOOXITHY 1HINUBITyaTi3aIlito.

11i0 cucmemoro nokapans po3ymiroms 6CMAHOBIEHUL KPUMIHATbHUM
3aKOHOM 1 0008 'A3K08ULL 071 CYOY BUUEPNHUL NePeliK NOKAPAHb, PO3MAULO-
BAHUX ) NEBHOMY NOPAOKY 3a CHYNEHeM iX CYBOPOCHI.

I3 bOrO BU3HAYEHHS BUILTUBAE, 1110 TIOHATTS CUCTEMH TIOKapaHb OXOTI-
JIIOE HU3KY O3HAK, a caMe:

a) cUcTeMa TOKapaHb 8CTMAHOBNIOEMbCS MINbKU 3AKOHOM, TTPHUOMY
JIMIIE 3aKOHOM PO KpUMIiHAIBHY BiANOBiAaIbHICTH. JKOMHE TTOKapaHHS
HE MOXXE MepeadavaTicsl IHIIMMH 3aKOHAMHM, a THM OLIbIIe BU3HAYATHCS
JOBUTBHO, 00 #0T0 BU, MEXI1 (pO3MipH), MiJICTaBH Ta MOPSIO0K 3aCTOCYBaH-
HSl MOXKYTh OyTH BCTAHOBJICHI TiJIbKH B KPUMIHAIEHOMY 3aKOHI;

0) cucTeMy ToKapaHb TIOAAHO Y BUIVISI iX ITEPETIKY, SKHH € 0008 S13K08UM
Ut cyny. [Hakmie kaxydu, Cyi, peporaTuBOI0 SIKOTO € TIPU3HAYEHHS T10-
KapaHHs, HE Ma€ TpaBa BiACTYIATH BiJ i€l CHCTEMU;

B) Iepellik oKapaHb, 10 YTBOPIOE iX CUCTEMY, € suuepnHum. Lle o3Ha-
4ae, 110 3 OISy 3aKOHY Ha JIAaHUH Yac CUCTeMa ITOKapaHb € 3aKiHYCHOIO,
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3aBepiIeHor0. ToMy, KO TOBOPSITH PO CHCTEMY MOKapaHb SIK BUUCPITHUN
X repetik, MaloTh Ha yBa3i caMe Ty CUCTeMY, TOH iX MepeiK, 10 HaBeIEHO
y cT. 51 KK;

') CUCTeMa MOKapaHb MPUITyCKaE iX pO3TallyBaHHs B 3aKOHOAABUOMY
MIePENTiKy B TIEBHOMY TOPSIIKY, a CaMe 3a cimyneHem ix cysopocmi. Y cTar-
Ti 51 KK yci Buan nmokapans po3TaiioBaHi, TOYWHAIOYN BiJl MEHIII CYBOPO-
ro (0imbI M’sikoro) Ao Oinbin cyBoporo. [TogibHoro poay cTymiH4acTICTh,
CBOEPITHI «CXOAM» TIOKAPaHb JAOTh 3MOT'Y CY/ly BUPIIIYyBaTH, SIKUH 13 BU/IB
MOKapaHb € OB cyBOpUM abo0, HABITaKHM, MEHII cyBopuM. Lli muTanHs
BUHUKAIOTh, HAPUKIIAJ, y Pa3i MpU3HAYCHHS O1TbII M’ SIKOTO TTOKApaHHS
Ha mifcTasi cT. 69 KK; npusHadeHHs mokapaHp 3a CyKyIHICTIO 3JI0YHHIB
(ct. 70 KK) abo BupokiB (ct. 71 KK); 3acTocyBanHs 3amMiHM HEBimOyTO1
YacTUHU NoKapaHHs Otk M’ skuM (cT. 82 KK) Tomro.

Cucrema mokapansb, BctanoBieHna B cT. 51 KK, oxorroe 12 BuaiB mo-
KapaHb, sIKi MOXKYTh OyTH Kiacu(]ikoBaHi 3a IEBHUMH 03HAKAMH, 3aKpirie-
HUMH y KpUMiHaIbHOMY 3aKoHi. Taka kiacugikallist Ma€e He TiJIbKH Teope-
TUYHE, a i BeJIMKEe NPAKTHYHE 3HAYSHHS, TOMY IO CIIPHSE MTPABUIHLHOMY
3aCTOCYBAHHIO OKPEMHUX BUIIB TOKapaHb, TOUHOMY BCTAHOBJICHHIO I1/ICTaB,
MOPSAKY Ta MEX 1X MPU3HAUEHHSI 1 THM caMuM 3a0e3nedye iX HeoOXiqHy
IHAMBITyaizamito.

[ToxapanHs Kmacn(iKyrOTHCs 32 TOPSIIKOM (CITOCOO0M) iX MPH3HAYEHHS,
3a cy0’€KTOM, JI0 SIKOTO BOHU 3aCTOCOBYIOTHCS, 32 MOXKIIUBICTIO BU3HAYCH-
HS CTPOKY MTOKapaHHs Ta 3a IHIIMMH IiJCTaBaMHu.

3a mopsinkoM (criocobom) ix mpu3HadeHHs Bci mokapaHHs B cT. 52 KK
MOAISIOTHCS HA TPU TPYNH: a) ocHOBHI (4. 1); 6) nomatkosi (4. 2); B) mo-
KapaHHs, 10 MOKYTh IPU3HAYATHCS 1 TK OCHOBHI, 1 SIK TOATKOBI (4. 3).

Ocnosni — 11e Taki NOKapaHHs, sIKi IPU3HAYAIOTHCS Y BUPOKY TiJIBbKH
SIK CaMOCTIilH1 3aX0/¥ BIJIMBY Ta Hi 3a SIKUX YMOB HE MOXYTb 3aCTOCOBY-
BaTHCS HA JIOJIATOK JI0 HIIKMX [TOKApaHb, TOOTO HE MOXKYTh IPUETHYBATHCS
10 HuX. OcoONUBICTh UX MOKApaHb MOJISATA€ U y TOMY, 1O 3TiAHO 3 4. 4
cT. 52 KK 3a 00un 3n0uun moosice 6ymu npusHauero nuuie 00He OCHOGHE
nokapauHs, iepeadoadeHe B CaHKMii cTarTi (caHkmii yacTiuaM crarti) Oco-
ommBoi yactian KK. KpiM Toro, yci BOHU MPU3HAYAIOTHCS TITBKH TOi, KOJIH
be3nocepedHbo iependadeHi y BIAMOBIAHUX CAHKIIISX, @ BHHATOK 13 I[bOTO
MpaBwJia PUITYCTUMUH JTUIIIE B pa3i 3acTocyBanHs 4. 1 cT. 69 KK.

3rigHo 3 4. 1 ct. 52 KK 10 0CHOBHUX MTOKapaHb HaJIeKaTh: TPOMAJICHKi
pobotu (ct. 56 KK), Bunpasni poootu (ct. 57 KK), ciry:x00Bi 00MeKeHHS
Juts BiticekoBociyxk00B1iB (cT. 58 KK), apemT (ct. 60 KK), oOmexenns Bosi
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(ct. 61 KK), TpumanHs y mucuurutiHapHoMy OarajibioHi BiliCHKOBOCITY K-
6oBmiB (cT. 62 KK), moz6asnenns Bor Ha neBHUN cTpok (cT. 63 KK), mo-
BiuHe mo30aBieHHS Bodi (cT. 64 KK).

Jlooamxoei — 1ie TaKi MOKapaHHs, sSIKi IPU3HAYAIOTHCS JIMIIE MITSIXOM X
[IPUEHAHHS HA JIOIaTOK JI0 OCHOBHMX IIOKapaHb 1 CAaMOCTIMHO 3aCTOCOBYBa-
TUCS HE MOXKYTb. OTKe, TOMAaTKOBI IIOKapaHHSI MOXKYTb ITPU3HAYATHCS TLTBKA
TOJi, KOJIM BUPOKOM CYIy NPU3HAYE€HO OCHOBHE ITOKapaHHs, 10 SIKOTO BOHH
i npuemytoThes. IX 0cO6MMBICTE TIOMATaE i y TOMY, IO Ha BiZIMiHY Bil OCHOB-
HUX 30 O0UH 3OYUH CYO MAE NPABO NPUHAYUMU (NPUEOHAMU OO OCHOBHO2O0)
He MmiNbKU 00He, a Ui KilbKa 000amKo8Ux NOKapaHs 00HouacHo (4. 4 ct. 52
KK). Kpim TOro, Ha BiZiMiHY Bi/l OCHOBHHUX TaKi BU/IH JIOJIATKOBUX ITOKapaHb,
siki BcTaHOBIeHi ctarTsamu 54 ta 55 KK, Moy Tk npr3HadaTucs i TOAi, KOJIH
IIPSIMO Y BiJIMIOBIIHUX CAHKIIISIX HE TIepe0aucHi.

Jlo nogarkoBHX MmOKapaHb 3rigHo 3 4. 2 ¢T. 52 KK Hanexars mo36as-
JIEHHSI BiiCHKOBOT0, CTIEIialIbHOTO 3BaHHSI, PaHTy, YMHY a00 KBasiQikariii-
Horo knacy (ct. 54 KK) ra xondickauis maiina (ct. 59 KK).

[TokapaHHs, 110 MOXYTh MPU3HAYATHUCS i AK OCHOBHI, | AK 000AMKO8I
(ix Ha3MBaroTh 3MimtaanmMu ), — 1e mrpad (ct. 53 KK) i mo3dasnenns npa-
Ba 00iliMaTy MeBHi mocau adbo 3aiimMarucs nNeBHOO JMisuTbHICTIO (cT. 55 KK).
Ix 0cobnuBicTh monArae y Tomy, 10 B OHHX BUMAIKAX CyJl MAE MPABO MPHU-
3HAYHTH X K OCHOBHI, KOJIM SK TaKi BOHU Iepe0adeHi B CaHKIIi] CTaTTi
Oco6nuBoi yactunu KK, a B iHIIMX — npueIHATH Ha TOAATOK JO OCHOB-
HOTO TTOKapaHHsI.

3a cy0’€KTOM, 10 SKOTO 3aCTOCOBYIOTHCS IIOKapaHHs, BOHH ITOIIISIOTh-
Csl Ha 3arajibHi Ta CIeliajabHi.

3acanvui noxapanus €, Tak OM MOBUTH, YHIBEpCaTbHUMH 3aX0/IaMHU
BILIHBY, 00 MOXXYTh 3aCTOCOBYBATHUCS, SIK TPABHJIO, 110 OY/Ib-sIKOT 0COOH, 110
BUMHMIIA 37104uH. [lo HUX Hamexath WTpad, TPOMAJCHKi Ta BUIPaBHI po-
0otH, koH(DicKallis MaiiHa, aperT, OOMEKEHHsI BOJI, 11030aBJICHHS BOJII Ha
TIEBHUH CTPOK 1 TOBiUHE TT030aBICHHS BOJI.

Cneyianvui nokapanusi Ha BIIMiHY BiJ] 3arajJbHUX MOXYTb [IpH3HAUYa-
THUCS JIMIIE TIeBHOMY (OLIbII By3bKOMY) KOy Cy0’€KTIB 3704nHy. Hampu-
KJIaJl, TPUMaHHS Y TACIHUILTIHAPHOMY OaTadbHOHI MOXE MPU3HAYATUCS
JIUILIE BICHKOBOCITYKO0BLSIM cTpoKoBoi ciyx0u (4. 1 ct. 62 KK). o cne-
[iaJTFHUX TTOKapaHb HAJICKATh TAKOXK M030aBICHHS BIICBKOBOTO, CTICIIaITh-
HOTO 3BaHHS, paHTy, YMHY a00 KBauTi(hiKaIiifHOTO KIIacy, IT030aBIeHHS MTpaBa
00iliMaTH TIEBHI MOcaau ado 3aliMaTHCs MEBHOI JiSTBHICTIO 1 CIIY)KOO0B1
00OMEKEHHS JIJIsl BIHCHKOBOCITYKOOBIIIB.
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3a MOYKJIMBICTIO BU3HAUCHHS CTPOKY MOKapaHHs 1, OT’Ke, BCTAHOBJICHHS
ME3K 3aCTOCYBAHHS y 4aci NpaBOOOMEXKEHb, SIKi CTAHOBJISITh 3MICT IIOKapaH-
Hsl, BCl BOHU MOJIUISIOTHCS HA CTPOKOBI Ta 0€3CTPOKOBI.

Cmpoxosumu € MOKapaHHsl, CTOCOBHO SIKMX 3aKOH BCTAHOBJIFOE MiHI-
MaJIbHI Ta MakCHMaJbHI MEXi IX 3acTocyBaHHs y daci. [{e mo3z6asieHHs
mpaBa o0ifiMaTH MEeBHI OCaau a00 3aiiMaTHCS TIEBHOIO MisUTBHICTIO, TPO-
MaJIChKi Ta BUIIPaBHI POOOTH, CITY’KOOBI OOMEKEHHS IS BIHCHKOBOCITY K-
OOBIIIB, apeIT, 0OMEKEHHS BOJIi, TPUMAHHS Y TUCITUIUTIHAPHOMY OaTaib-
HOHI BIFICBKOBOCITYKOOBIIiB, TI030aBJICHHS BOJIi Ha MEBHUH CTpoK. Harpu-
KJ1a1, 0OOMEKeHHS BOJII MOJKE ITPU3HAYATUCS HA CTPOK BiJl OJHOTO 0 I’ ATH
pokiB (4. 2 ct. 61 KK), a BunpaBHi po00Ti — Ha CTPOK BiJ] LIECTU MiCALIB
1o nBox pokiB (4. 1 ct. 57 KK).

OcoOnuBiCTh CTPOKOBUX MOKapaHb MOJISITAE Y TOMY, IO BHXI1J 33 MexKi
CTPOKIB, YCTAaHOBICHUX JJIsl HUX Y crnammisix 55-58, 60-63 3acanvhoi uac-
muny KK, HeNpHUITyCTUMUH, 32 BUHSATKOM BUITa/IKIB 3aCTOCYBaHHS 25-piuHOTO
CTPOKY 1030aBJICHHs BOJII Ha TijacTaBi 4. 2 cT. 71 ym 4. 2 ct. 87 KK.

bescmpokosumu € Taki moKapaHHs, MEXI1 3aCTOCYBaHHSI IKUX y 4aci Hi
3aKOHOM, Hi BUPOKOM CY/y HE BCTaHOBIIIOIOTHCS. J[0 HUX Hasexarh: mrpad,
1030aBJICHHS BiliCBKOBOTO, CIICIIAIBHOTO 3BaHHS, PaHTy, YMHY a00 KBalli-
(hikamiitHoTO Kjacy, koH(pickaris MaliHa Ta JOBIiYHE TT030aBJICHHS BOJII.
Oco0nuBe MicIie cepen HUX IMOCiTae JOBiYHE M030aBIeHHS BOJ, IKe X04ua
i TpUBa€ y 4aci, ajie KOHKPETHUH MPOMI>KOK Yacy HOro 3acTOCyBaHHS 3aKOH
He BcTaHOBMIOE. OCKIIBKU Taki 0€3CTPOKOBI MOKapaHHs, K mWTpad 1 KOH-
¢ickauist MaiiHa, BUUEPIIYIOThCS caMUM (aKTOM BUKOHAHHS BHPOKY, iX
MPUAHATO HA3UBATH LLIE U 0OOHOAKMHUMU.

[TokapanHst MOXKyYTb OyTH Kiacu(ikoBaHi i 3a IHIIMMHU MiACTaBaMu, Ha-
MIPUKJIIa]] 3aJIEKHO BiJ] IPUITYCTUMOCTI iX 3aCTOCYBaHHS /IO HETIOBHOMITHIX,
MOJKJIMBOCTI 3aCTOCYBaHHsI YMOBHO-/IOCTPOKOBOTO 3BIJIbHEHHS BiJl iX BijI-
OyBaHHS TOIIIO.

3rigHo 3 4. 5 ct. 52 KK yxXuseHHs Bif MOKapaHHS, MPU3HAYEHOTO BH-
POKOM Cyay, BU3HAETHCSA 3JI0UMHOM IPOTHU IIPABOCYAIS 1 TATHE 3a COOOI0
BiJIoBigaabHICTD 3a crarTsaMu 389, 390 ta 393 KK.

§ 2. OcHOBHI NOKapaHHA

1. I'pomaocweki pooomu (ct. 56 KK) — ocrnosruil 6u0 nokapaHssi, SKuit
OJISATa€ Y BUKOHAHHI 3aCY/KCHUM IPOTSITOM CTPOKY, BCTAHOBJIEHOTO BH-
POKOM Cyfy, Y BUTbHUH BiJ pOOOTH Y1 HaBYAHHS Yac OC30IUIaTHUX CYCIIiTb-
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HO KOPHUCHHX POOIT, BUJI Ta XapaKTep AKUX BU3HAYAIOTh OPraHy MiCLIEBOTO
CaMOBpsITyBaHHS (HAIPUKIIa, IPUOUPAHHS BYJIHIIb, OJIAroycTpid TepuTopii,
PEMOHT A0pir, OyIMHKIB, CIOPY/I, KOMYHIKaIliii Tomo). OCKiTbKH 000B’ 130K
BUKOHAHHS IPOMa/ICBKUX POOIT MOKJIAAAEThCA HA 000y BUPOKOM CyAy 3a
BYMHCHHS 3JI0YMHY, BOHH 3aBXK]I1 MalOTh IPUMYCOBHI XapakTep 1 3/1iHCHIO-
F0ThCs 0€3 OTUTaTH Tparli 3aCyPKEHOTO.

I'pomazichki poOOTH: a) BCTAHOBIIOIOTHCS Y MeKax Bij IIICTACCATH 0
JIBOXCOT COpOKa TOJIMH; 0) BiI0yBalOTHCSI 3aCY/PKEHUM Y BIIbHUI Bl po0o-
TH Y1 HaBYaHHS 4ac; B) BUKOHYIOThCS YaCTHHAMHU — HE OLIbILIEe YOTHPHOX
TOJIUH Ha JeHb. BOHU npU3HA4alOThCS y BUIAKaX, KOJIHU MPsIMO Hependa-
yeHi B caHkiii crarti Oco0nuBoi yactunn KK, 3a BUHATKOM TX 3acTOCYBaH-
Ha Ha miacrasi 4. 1 ct. 69 KK.

I'pomajchbki poOOTH HE 3aCTOCOBYIOTHCS 10 OCi0, BU3HAHUX 1HBAJIIa-
MU 1iepinoi abo Apyroi rpymu, BariTHAX KIHOK, 0Ci0, M0 JOCSATIIN NEHCIl-
HOTO BiKY, a TaKOX JI0 BiliChKOBOCIYXOOBIIiB CTpOKOBOi ciryx0m. He-
MOBHOJITHIM II€ TIOKapaHHs NPU3HAYAETHCS 3 JOACPKAHHSAM BHMOT 4. |
ct. 100 Ta ct. 103 KK.

2. Bunpaeni pooomu (ct. 57 KK) — ocrosruil 610 moxapanHs, 3riHO
3 SIKMM Ha 3aCYPKEHOT'O MPOTITOM CTPOKY, BCTAHOBIIEHOT'O BUPOKOM CYAY,
MOKIIAIA€ThCsl 000B’ 30K MPAIIOBATH 3a MiciieM ioro pooutn (4. 1 cr. 41
KpuminansHO-BHKOHaBYOTO Kojiekcy Yikpaianm — nani KBK), mepiogmano
3 SBISATHCS Ha PEECTPALIO 0 KPUMiHAJIbHO-BUKOHABUOI iHCTIeKLiT (4. 6
cT. 41 KBK), a Tako)k BCTAaHOBJTIOEThCSI 3a00pOHA Ha 3BIJILHEHHS 3 POOOTH
3a BnacHUM OaxxanasM (4. 1 ct. 42 KBK) i Ha BHi3g 3a Mexi Ykpainu 0e3
JI03BOJTy KpUMIiHAJIbHO-BUKOHABYOI iHCTIEKIii (4. 4 cT. 42 KBK). 3 yciei cymun
3ap0o0ITKY 3aCy/PKEHOTO J0 BHIIPABHUX POOIT MPUMYCOBO 3/IHCHIOIOTHCS
IIOMICSYHI BiipaXyBaHHS B JIOXiJ AepXKaBU B MEKax BiJl IECATH IO JIBA-
JIISTH BIICOTKIB.

BurnpaHi poO0TH NPU3HAYAIOTHCS CYJIOM Y MEKax Bifl IECTH MICSIIIB
JI0 ABOX POKiB i 3rigHO 3 1. 12 mocranoBu [lnenymy BepxosHoro Cymy
VYkpainu Big 24 xxoBTHsa 2003 p. «IIpo mpakTuKy mpU3HAUYEHHS CyIaMu
KPUMIHAIBHOTO IMMOKApaHHsD» 3aCTOCOBYIOTCS MINbKU 00 NPAYIOIOUUX 0CIO
i 6i00ysatombcsi 3a micyem pobomu 3acy0iceno2o". 3aCyHKSHUM JI0 1[bOTO
BUJY MOKapaHHS y MpoLeci 3A1CHEHHS HUMH CBOET TPYIOBOI AISITBHOCTI
HA/IA€ThCS MIOPiYHA BIAMYCTKA, alle 4ac OCTAaHHbOI HE 3aPaxXOBYETHCS JI0
CTpOKy BinOyBaHHs nokapanHs (4. 2 cT. 42 KBK). Skmro x mosesinka 3a-

! Bicu. Bepxos. Cyny Ykpaiuu. —2003. — Ne 6. — C. 14-20; 2005. — Ne 1. — C. 13;2009.
—Ne7.-C. 11-13.
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CYI)KEHOTo Oylia 3pa3KoBOIO, & CTaBJICHHs A0 Mpali — CyMIJIiIHHUM, 4ac
HIOPIYHOI BIAMYCTKHA MOXe OyTH 3apaxOBaHO y CTPOK MOKapaHHS (CT. 46
KBK).

Bunpasni poOoTH IprU3HAYalOTHCS Y BUMAAKAX, KOJIM BOHU Oe3mocepe]-
HbO niepeadaucHi B cakiiii ctarti OcobnmuBoi yactunu KK, 3a BUHSITKOM 1X
3actocyBaHHS Ha mifcTaBi 4. 1 ct. 69 KK.

BunpasHi poOOTH HE 3aCTOCOBYIOThCS JI0 BariTHUX *KIHOK Ta JKIHOK, sIKi
repeOyBarOTh y BiITYCTIII IO TOTVISATY 332 IUTHHOTO, HEMPaIle31aTHIX, 0Cio,
110 He JocsAmH 16 pokiB, Ta THX, IO AOCSIIIN NEHCIHHOTO BiKYy, a TAKOX 10
BiICBKOBOCIYK0O0BLiB, 0Ci0 psA0BOTO 1 HAYAIBHUIBKOTO CKiany [lepikas-
HOT CJIy’KOM CIIEIIaIbHOTO 3B’ SI3Ky Ta 3axucTy iHpopmarii Ykpainu, mpa-
IIBHUKIB MTPaBOOXOPOHHUX OPraHiB, HOTAPiyCiB, CY/IiB, POKYPOPIB, aj-
BOKAaTiB, JIep>KaBHUX CIIy:KOOBIIIB, CIy>KOOBHX 0Ci0 OpraHiB MicLIEBOTO
CaMOBPSITyBaHHS.

Ocobawm, sIKi TiCIIs MOCTAaHOBJICHHS BUPOKY BTPATHIIN TIPaIle3JaTHICTh
1y 3B’S13Ky 3 IIUM HE MOXYTh BiIOyBaTH JlaHE MMOKapaHHS, Cy1 MOXKe 3aMi-
HUTH BUTIPaBHI pOOOTH MOKApaHHSM Y BUJI IITpady i3 po3paxyHKy TPhOX
BCTAHOBJICHHX 3aKOHOJaBCTBOM HEOITOJIATKOBYBAHMX MiHIMYMIB JOXOIiB
TPOMaJIsiH 32 OJIMH MICSIIIb BUITPABHUX POOIT.

HenoBHouniTHIM y Bitli Bi 16 10 18 pokiB BuIpaBHi poOOTH MOXYTh Oy TH
MIpHU3HAueHi 3 gonep»kanHsM BuMor JacTuH 2 1 3 ¢1. 100 Ta ct. 103 KK.

3. Caysrco06i oomercennn onsa giiicekosocysycoosuis (ct. 58 KK) —
OCHOGHUT 6U0 TIOKAPAHHS, SIKUI: a) TPU3HAYAETHCS B MEKax BiJ MECTH
MICAIIIB /IO IBOX POKiB; 0) BHKIIFOYAE MOKIIUBICTH ITiIBUIIICHHS 3aCYJIKe-
HOTO MPOTATOM CTPOKY MOKapaHHs 3a M0Ca 00 1 y BIIICbKOBOMY 3BaHHI;
B) HE 3apPaxOBYETHCS 3aCY/PKCHOMY B CTPOK BUCIIYTH POKIB JUIsl IPUCBOEH-
HSI 4eproBOTO BifICHKOBOTO 3BaHHS; T') IPUITYCKA€ 000B’I3KOBI MIOMIiCIYHI
BiJpaxyBaHHA 13 yci€l cyMH rponIoBoro 3a0e3neueHHs 3aCyIKeHOTO, sIKi
3IIACHIOIOTHCS B JIOXIJ] IEP/KaBU B MEKax Bijl ICCATH JIO JABAJIISTH B1JICO-
TKIB IIbOT0 3a0€3IIeueHHS.

Cryx00Be 00MEKEHHS 3aCTOCOBYETHCS JIHIIIE JI0 BIHCHKOBOCITY>KOOBIIIB
(3a BUHSITKOM THX 13 HUX, XTO TIPOXOJIUTH CTPOKOBY CITY>K0Y), SIKi BiZIOYBatOTh
HOTO 3a MicIleM CBOE€i BIHCHKOBOI CiTy:k0wu. L{e mokapaHHs MpU3HAYAETHCS:
a) SIKIIO Oe3mocepeHbo nepeadadeHo B caHkuii cTarTi OcoOaMBOT YaCTHHH
KK, 3a sxoro 3acymkyerbest BunHHN (4. 1 cT. 402, 4. 2 c1. 407 KK Ta iH.);
0) SIKII0, BPaXOBYIOYH OOCTaBUHHM CIIPaBU Ta 0COOY BUHHOTO, Cy/ BBa)ka-
TUME 32 MOXJIUBE 3aMiHUmMu OOMEKEHHS YH T1030aBJICHHS BOJII HA CTPOK
He OLIbIIE ABOX POKIB CIYKOOBUMH OOMEKEHHIMH Ha TOH CaMHUil CTPOK;
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B) SIKILO CITYKOOB1 0OMEKEHHS 3aCTOCOBYIOTHCS 10 BIHCHKOBOCITYKOOBLIIB
Ha migcrasi 4. 1 cr. 69 KK.

4. Apewtm (c1. 60 KK) — ocrosnuii 610 nmoxapanHs, Skuii pu3Hava-
€THCS CYZIOM Y MEXKaX BiJl OTHOTO JI0 IISCTH MICSIIIB 1 BiZOyBa€eThCs 3acy-
JDKEHUM Y CHEIiallbHUX yCTaHOBaX BUKOHAHHS MMOKApaHHS — apelliTHUX
nomax (ctarti 11, 15 ta 50 KBK). BilickkoBocmy»k00BIIi BiZIOyBatOTh aperiT
Ha raynTBaxTi (4. 2 ct. 60 KK, 4. 1 ct. 50 KBK).

3acyKeHi 10 apeliTy TpUuMarThes B yMoBax i3oumsiii (4. 1 ct. 51 KBK)
i Ha HUX MOIIUPIOIOTHCS OOMEKEHHS, BCTAHOBIECHI KPUMIiHAIBHO-
BHKOHABYHMM 3aKOHOJIABCTBOM JIJIs OCI0, sIKi BiZIOyBatOTh MMOKapaHHs Yy BHI
no36asnennst Boii (4. 2 ¢t. 51 KBK).

ApeluT Npu3HavaeThesl y BUIAIKaX, KOJIH 11€ TOKAapaHHs 0e3110CepeaHbO
nependaveHo y cankiii crarti Ocobnusoi yactuau KK, 3a BUHSITKOM HOTO
3actocyBaHHs Ha mijctaei 4. 1 ct. 69 KK. Apemrt He 3acTOCOBY€EThCS 10
0cCi0 BIKOM 0 MIICTHAIISATH POKIB, BariTHUX JKIHOK, a TAKOX KIHOK, K1
MaroTh JIiTel BikoM 710 ceMu pokiB. HeroBHomiTHI y Biwi Big 16 10 18 pokis
MOXYTb OyTH 3aCy[KeHi 10 apemTy 3 AoAep KanHsAM BuMor crarteit 101 ta
103 KK.

5. Oomerrcennsn eoni (ct. 61 KK) — ocnosnuii 6ud nokapanHus, sikuit
MoJIsirae B TPUMaHHI 3aCy/PKEHOTO B KPHMiHaJIbHO-BUKOHABUIH yCTaHOBI
BIIKpUTOTO THITY — BUIpaBHOMY IeHTpi (cTarTi 11, 16 Ta 56 KBK) 6e3
i30J10i{ BiJ CyCIiJILCTBA, ajle B yMOBaXx 3/A1MCHEHHS 3a HUM HaIAly Ta
000B’SI3KOBOTO 3aTy4eHHsI JIO TIpali.

OOMesxeHHS BOJIi MPU3HAYAETHCSA Yy MEXKaxX Bifl OTHOTO 0 1’ SITH POKIB
y BUNAJKax, KOJIM BOHO O€3MOCEepPeHbO MepeadadyeHo B CaHKIlIl CTaTTi
Ocob6muBoi yactuau KK, 3a BUHSITKOM HOTO 3aCTOCYBaHHS Ha ITiJICTaBi
4. 1 ct. 69 KK.

BinOyBaHHs IbOTO MOKApaHHS 3aBXKIH IOB’sI3aHE 3 000B’SI3KOBUM 3a-
JYYCHHSIM 3aCyIKEHOTO JI0 Tpaiii, Tomy B 4. 3 cT. 61 KK BcraHoBieHo, mo
0oOMe)KeHHS BOJIi HE MPU3HAYAE€ThCS HEMTOBHOMITHIM, BariTHAM JKiHKaM Ta
JKIHKaM, SIKi MarOTh JITEH BIKOM JI0 YOTUPHAIISTH POKIB, 0co0am, 1110 J10-
CSITNIM TICHCIHHOTO BiKY, BIHCHKOBOCITY>KOOBIISIM CTPOKOBOT CITY>KOU Ta iH-
BaJIiIaM MepIoi Ta APyroi TpyI.

6. Tpumannsa 6 oucyunainapuomy 6amanviioHi eilicbKOBOCYIHCOOBYIE
(ct. 62 KK) — ocHosHuii 610 OKapaHHs, IKHI 3aCTOCOBYETHCS JIUIIIE /10
BiIICEKOBOCITYKOOBIIIB CIMpPOK0GOI c1yxcOU 1 TIONATAE y TPUMYCOBOMY Ha-
MpaBJIeHH1 3aCy/)KEHOT0 Ha CTPOK BiJI IIECTH MICALIB JI0 IBOX POKIB B 0CO-
0JMBY BIMCHKOBY YacTUHY — JMCHUIUTIHAPHUN OaTallbiHOH, TPU3HAYCHUIH
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1t BigOyBaHHS MOKapaHHs BiICBKOBOCIY:KOOBLSAMH, SKi BAMHUIH 3710-
YHHH 1] 9ac MPOXO/PKEHHS HUMU JIHCHOT (CTPOKOBOT) BifICEKOBOT CITy)OU
(ct. 17 KBK).

Binnosinuo 1o 4. 6 ct. 71 KBK Ta IlonokeHHs npo AMCHUIUTIHAPHUN
Oaranbiion y 30poitanx Crnax Ykpainu Bin 5 kBitHs 1994 p. ocodw, ski BiJ-
OyBaroTh MOKapaHHs B UCIUITITIHAPHOMY OaTaibiOH1, BAKOHYIOTh O0O0B’SI3KH
Ta KOPUCTYIOTHCS IPaBaMH, BCTAHOBICHUMH 3aKOHOJABCTBOM ISl BIMCHKO-
BOCITYOOBIIIB CTPOKOBOT CITyKOH, 3 00MEIKECHHSIMH, IIepeI0aYeHIMH Y CTaT-
Tsix 71-85 KBK. Ilicist BiOyTTs MOKapaHHS BOHU HAITPABISTIOTHCS Y BICHKO-
Bi YaCTHHH JUIS NOAAJIBIIOTO MPOXOMKEHHS CITy>KOH, aiie yac rnepeOyBaHHS
B JIMCLUILIIHAPHOMY OaTajibiiOHI B CTPOK CIIY)KOU HE 3aPaxOBY€ThCsI.

TpumaHHS B TUCIUIUTIHAPDHOMY OaTanbiOHI MPU3HAYAETHCS: @) SKIIO
1Ie MOKapaHHs 0e3MocepeHbO nepenadaueHe B caHkiii crarti OcoOnuBoi
yactunu KK, 3a sxo1o 3acyxyersest BuHHUH (4. 1 cT. 404, 4. 2 cT. 406 KK
Ta iH.); 0) SKII0, BPaXOBYIOUM OOCTaBHHHM CIIPABH Ta 0CO0Y 3aCy/KEHOTO,
CY/ BBKaTHUME 32 MOXKITUBE 3aMiHumu 1030aBICHHS BOJI Ha CTPOK HE OiIb-
1I€ IBOX POKIB TPUMAHHSIM y JUCIHUILTIHAPHOMY OaTasibioH1 Ha TO# camuit
cTpok (4. 1 ct. 62 KK); B) AKIII0 1€ TOKapaHHS 3aCTOCOBYETHCS JI0 BIHCHKO-
BOCITYKOOBIISI CTPOKOBOT ciy»k0H Ha mifgcTasi 4. 1 cT. 69 KK.

3akoH (4. 2 c1. 62 KK) BcTaHoBII0€ 3a00pOHY Ha 3aCTOCYBaHHS 3aMiHH
1030aBJIeHHS BOJIi TPUMAHHIM Y TUCIHUIUTIHAPHOMY OaTaiabHOHI 11070
BiliCEKOBOCITYKOOBIIIB, SIKi pariuie 6i00ysaiu NOKapanHs y 6uoi no30ae6/1eH-
w51 goni. TaKMMU BU3HAIOTHCS JIUIIIE Ti 0COOU: a) sIKi paHiiie Oy 3acyxe-
Hi 10 030aBJIeHHS BOJIi 32 BUPOKOM Cyay; 0) peaisbHO BifOyBamm xoda
0 yacTHHY PU3HAYEHOTO IM CTPOKY M030aBJICHHS BOJIi; B) CYUMICTh Yy SIKHX
HE TOTaIIEHO Y1 HE 3HATO Y BCTAHOBJICHOMY 3aKOHOM HOPSIIIKY.

[Tnenym BepxosHoro Cymy B moctanoBi Bix 28 rpyaas 1996 p. (i3 3mi-
Hamu Bix 26 rpynus 2003 p.) «IIpo nmpakTuky nmpu3HayeHHs BiiCbKOBO-
CITy)KOOBIISIM [TOKAPAHHSI y BU/I TPUMAHHSI B TUCIUATLTIHAPHOMY OaTalibiioH1»!
PO3’SICHUB, 110 0COOH, SIKUM IPU3HAYCHO 1€ TOKAPaHHS, € BIICBKOBOCITYX-
OOBIISIMU CTPOKOBOT City:k0H (4. 6 cT. 71, u. 2 ct. 72 KBK), Tomy X Breua
3 TaynTBaxTy abo iHIIe YXHUIJICHHS BiJl BIHCHKOBOI CIy:KOM 10 MpHOYTTS
B IMCUUIUTIHAPHUIA 0aTaNbiiOH, a TAKOXK ITiJ] Yac Bi0yBaHHS TaM MOKapaH-
Hs KBaJTi(DiKy€ThCsI 3aJI5KHO BiJl COPSMOBAHOCTI YMHCITY, CIIOCO0Y Ta TpH-
BayocTi yxuieHHs 3a crartsamu 407, 408 ado 409 KK.

7. llo3zoaenennsn eoni na nesnuii cmpox (ct. 63 KK) — ocrosnuii 6uo
MOKapaHHsl, SIKE MOJIATae B MPUMYCOBIH 1301411 3aCyIKEHOTO BiJl CyCIib-

! BicH. Bepxos. Cyny Vkpainu. —2004. — Ne 2. — C. 11-13.
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CTBa ILUISIXOM MOMIIIIEHHS HOTO Ha CTPOK, BCTAHOBJICHUI BUPOKOM CYY, 10
KpUMiHAJIbHO-BHUKOHABYOI YCTaHOBH 3aKPUTOTO TUITY. Buj Takoi yctaHOBH
Ta BiJIMOBITHUI PeXUM BiZ0OyBaHHS 1M030aBICHHS BOJII BU3HAYArOThCA Jlep-
YKaBHUM JIeTIapTaMEeHTOM YKpaiHu 3 MUTaHb BUKOHAHHS MOKapaHb (cT. 86
KBK). IloBHOmITHI 3acymkeHi BigOyBalOTh M030aBICHHS BOJII Y BUPABHUX
ronoHisx (crarti 18, 138-140 KBK), a HemmoBHOMITHI — Y BUXOBHHX (CTaT-
1i 19, 143-149 KBK).

[To30aBeHHst BOJII 1TOB’s13aHE 3 ICTOTHUMHU IPABOOOMEIKSHHIMH ISl 3a-
CY/DKEHOTO, SIKHIA HE TLTBKU 130JTF0€THCS BiJT CYCIIUTBCTBA, a i T030aBIISETHCS
cBOOOAM MepecyBaHHs, BHOOPY BUAY TPYHAOBOI IisSUTBHOCTI, 0OMEKY€EThCS
B PO3MOPSKEHH] CBOIM YacoM, y CIUIKYyBaHHI 3 pOJHMYaMH Ta OJIM3bKUMU
Homy ocobamu Tommo. Ha 3acymxeHoro 10 mo30aBiaeHHs BOJII CIIPABISIETHCS
MEBHUH KapalbHO-BUXOBHHI BIUTMB: BiH 130JII0€THCS Bijl CYCIIUILCTBA; TIEpe-
OyBae B yMOBax BiJIIOBITHOTO PEXKUMY; 3aIyHa€ThCS A0 Tpalli, a y pa3i Heoo-
XiTHOCTI — 710 TIPO(heCiitHOTO Ta 3aralbHOOCBITHHOTO HaBYaHHS; 3 HUM Be-
JIETHCSI CUCTEMaTU4HA OCBITHRO-BUXOBHA poOoTa (Tasu 16—19 KBK). I1po-
Te T030aBJICHHS BOJII HE Ma€ Ha METi 3aBAaTH (i3UIHUX CTPaXKITaHb abo
MIPUHU3UTH JIFOACHKY TiAHICTH (4. 3 cT. 50 KK), 60 11e mokapanHs cripsiMoBa-
HE Ha BUMPABICHHS 0COOH, a TAKOXK 3a1I00IraHHsI BUMHEHHIO SIK 3aCYIKEHHM,
Ta i IHIIUMHE 0c00aMu HOBHX 35104KHIB (4. 2 ¢T. 50 KK).

[To30aBneHHs BOJi — Lie cmpoKoGuii BUJ TIOKAPAHHS, SIKE BCTAHOBIIIO-
€ThCS Y M@XaX BiJI OTHOTO JIO I’ ITHAAISITH pokiB (4. 2 cT. 63 KK) 3a BU-
HSITKOM HOTO TIPU3HAYEHHs 32 0COOIMBO TSKKI 3JI0YMHHM 32 CYKYITHICTIO
BupokiB (4. 2 ct. 71 KK), a Takox mpu 3aMiHi JJOBIYHOTO 1M030aBIEHHS BOITI
akToM npo noMuiryBaHHA (4. 2 cT. 87 KK), Ko cTpok IbOTo MmoKapaHHs
MOJKE JTOPIBHIOBATH JIBAIIIATH 11" SITH POKaM.

[To36aByieHHsT BOJII NPU3HAYAETHCS CYIOM JIMIIE 32 YMOBH, SIKIIO L€
MoKapaHHs 0e3nmocepeaHbo nependaveHe y cankiii crarti OcodnauBoi yac-
tuHN KK, 32 sK010 3acymKyeThcss BUHHUH. SIKIIO CaHKINIS € anbTepHATHB-
HOTO 1 TIopsiA i3 M030aBIEHHSIM BOJI Tiepeadadac iHI, MEHII CyBOPi BUAX
MOKapaHb, MPU3HAYCHHS caMe 1M030aBIeHHS BOJII Ma€ OyTH BMOTHBOBaHE
cyznoM (4. 2 ct. 334 KIIK) i mpunyctume Jmire y pasi, K10 MEHII CyBOPHi
BUJ] IOKapaHHs Oyae HeAOCTATHIM AJISl JOCATHEHHsI Liyiel mokapaHHs (4. 2
cT. 65 KK). /Io HenoBHOMITHIX 11030aBJICHHS BOJII TPU3HAYAETHCS 3 JIOJIEP-
»auasM BuMor ctareit 102 ta 103 KK.

8. Hosiune nozoasnenns eoni (ct. 64 KK) — Hait0OinbIn cyBOpHil BUJ
OCHOBHO20 NOKAPANHS, IKAH TIOJISITAE B IPUMYCOBIH 130151111 3aCyIKEHOTO
BiJI CyCHTBCTBA IIJITXOM TIOMIIIIEHHS HOTO 10 CHEIiaThbHOI KPUMIHAIBHO-
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BHUKOHABYO1 YCTAHOBH — BUIIPABHOI KOJIOHIT MAKCUMAJIBHOTO PiBHS Oe3I1eKn
(4. 2 ct. 18, 1. 1 ct. 150 KBK), ne BiH TpuUMa€eThCs H6€3¢mpOK08o.

JloBiuHe 11030aBIeHHS BOJIi 3aMIHHIJIO CMEPTHY Kapy, 3aCTOCYBaHHS SKOi
Pimennsm Koncruryuniitnoro Cyny Ykpainu Big 29 rpyauas 1999 p. 6yno
BH3HAHO TaKHM, 1110 cynepeunTsh KoHnctutymii Ykpaiau. 3acHOBYIOUMCH Ha
upomy Pimenni, Bepxosua Pana Yipainu 22 kBitas 2000 p. yxBanmia 3a-
KOH, 3T1/IHO 3 SIKUM CMepTHY Kapy (po3ctpin) Oyno Bukimodeno i3 KK 1960 p.
(ct. 24) 1 3aMiHEHO TOKApAHHSIM Y BUJIi JOBIYHOTO TIO30aBICHHS BOJI'.

Ilopsiook Ta niocmasu IpU3HAYCHHS JOBIYHOTO M030aBICHHS BOJII
niepenoaveni B 4. 1 cr. 64 KK, BiJnoBiTHO 70 K0T I1e IOKapaHHS: a) BCTa-
HOBITIOETBCS 32 BUMHEHHS 0co0nuso msaxckux 3moduHiB (4. 5 cT. 12 KK);
0) 3aCTOCOBYEThHCS JIUIIE Y BUMAAKAX, cneyianvio nepeddoauenux y KK,
TOOTO TOJIi, KOJIM 1€ TIOKapaHHs NPsSMO TepeadadeHe B CaHKIISAX cTaTel
rioro OcobnmBoi wactuam (cTarti 112, 348, 379, 400, 4. 2 cT. 439 KK Ta
1H.); B) IPU3HAYAETHCA JIUIIIE 32 YMOBH, SIKIIO CYI He 88ANCAMUME 30 MOXHC-
Jiu6e 3aCTOCYBATH MMO30aBJICHHS BOJII HAa ICBHUI CTPOK.

V cankuigx crareit OcooimBoi yactian KK n1oBiyHe mo30aBieHHs BOII
3aBXKIU TIepeadadeHe B albTepHATHBI 3 TT030aBJICHHSM BOJII Ha TICBHUI
cTpok (4. 2 cT. 115, 4. 3 ct. 258, u. 4 ct. 404 KK Ta iH.), TOMy B pasi iioro
MIPU3HAYEHHS Cy/I Ma€ HABECTH Yy BUPOKY MOTHBH CBOTO PillleHHS, 5IKi O CBifI-
YWJIH TIPO AOUIIBHICTH 3aCTOCYBaHHS /10 3aCyIPKEHOTO caMe JIOBI9HOTO
no30asneHHs Bodi (1. 28 mocranosu [Inenymy Bepxosroro Cyny Ykpainu
Bix 24 xoBtHs 2003 p.).

3rimHo 3 4. 2 cT. 64 KK noBiuHe mo30aBieHHs BOJII HE 3aCTOCOBYEThCS:
a) 710 0Ci0, sIKi BYNHWIIM 3JI0YMHH Y Bili 710 18 pokiB; 0) 10 0ci0 y Billi To-
HaJ 65 pOKiB; B) J10 XKIHOK, SIKi mepeOyBaiIu B CTaHI BariTHOCTI ITiJl 4ac
BYMHEHHS 3JI0YMHY 200 Ha MOMEHT ITOCTAHOBJICHHS BUPOKY. BilmoBigHO
10 4. 3 c1. 43 KK 11e mokapaHHs He MOXKe MpU3HAYATUCS i 0co0aM, sKi
BYMHWJIM 3II0YMHH, TiepeadadeHi y 4. 2 c1. 43 KK, mig yac BuUKoHaHHS crie-
11aJIbHOTO 3aBJIaHHS 3 MONEPEKCHHS M PO3KPUTTS 3JIOUMHHOT JTisTLHOC-
Ti OPraHizoBaHoOi ITPyIH UM 3JI0YMHHOT OpraHizarii.

3acymKeHi J10 TIOBIYHOTO 1T030aBIICHHS BOJI HE ITiUIATal0Th 3BUTHHEHHIO
BiJI IIbOTO TTOKAPAHHS 1 JIUIIE y pa3i 3aCTOCYBAaHHS 10 HUX aKTa PO TOMH-
myBaHHs (4. 2 ct. 87 KK) noBiune mo36aBieHHs Boi Moke OyTH 3aMiHEHE
1M030aBJICHHSIM BOJIi HA CTPOK He MeHIe 25 pokiB. [Ipu oMy KitormoTanHs
PO IMOMUJIYBAaHHS MOKe OyTH IOJIaHe JIMIIIE TICIs BIAOYTTS 3aCyKEHUM
He MeHie 20 pokiB npu3HadeHoro nokapanus (4. 7 ct. 151 KBK, 4. 2 ct. 6
[onmoxenns mpo 3aificHeHHs momMmTyBaHHs Bin 19 mumas 2005 p.).

! Bizom. BepxoB. Pangu Yipainu. —2000. — Ne 17. — Cr. 123.
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§ 3. JlonaTkoBi mokapaHHs

1. Ilo36aenenns 8iiicbK08020, CheUiaibHO20 36AHHA, PAHZY, YUHY ADO
keanigikauininozo knacy (ct. 54 KK) — oodamrose noxkapanns (4. 2 ct. 52
KK), sike He nmepenOaveHe B KO/HiH i3 caHKLiH cTareit OcoOnnBoi yacTHHU
KK i Tomy 3aBxau mpu3HadaeThes Ha miactasi cT. 54 KK 3a poszcyoom cyoy,
aje y BUMAJKaX BYMHEHHsI 0C000t0 mutie msaxckozo (4. 4 ct. 12 KK) un
ocobnuso msixckozo (4. 5 ct. 12 KK) 3mouunny.

Lle mokapaHHs HAJIEKUTH JIO TaK 3BAHUX CHeYIanbHUX BUJIIB ITOKAPaHb
1 MOX€e 3aCTOCOBYBATHUCS JIUIIIE JI0 Ti€l 0COOH, KA HA MOMEHM NOCHAHO8-
JIeHHs 8UPOK) Malla BIICHKOBE, CIIelliajbHe 3BaHHS, BIIIIOBIITHUI PaHT, YNH
a6o kBamidikaiitHuii Ki1ac, siki Oyau HajgaHi (MPUCBOEHI) 1l y BCTaHOBIIE-
HOMY 3aKOHOM TOPSTIKY.

VY pi3HHX BiJOMCTBaX i CiIy’k0ax BUKOHABYOI Ta CyA0BOI BIIa/I1, IPABO-
OXOPOHHHX OpTaHax JJIs CIYKOOBUX 0Ci0 BCTAHOBIIOIOTHCS BiIIMOBIHI
3BaHHSA, paHTH, YNHU Ta Kinacu. Y 30poitHux Curax Ykpainu, Cioyx0i 6e3-
neku YKpainu — giticbkosi 36anis (HaPUKIIad, ICHTEeHAHT, Maliop); B Op-
rafax BHYTPIIIHIX cripaB YKpaiHH, MOJATKOBIM Ta MUTHIiH ciry»k0i — cne-
yianwbHi 36anus (HAPUKITA[, KalliTaH MUTILIT, TepKaBHAUA paJHUK TOAATKO-
BOi ciyx0m). 3akoH Ykpainu Big 16 rpymust 1993 p. «IIpo aepkaBHy ciyx-
Oy» BCTAHOBIIIOE pareu 3aJICKHO Bif Ti€l Kareropii, 10 AKOi BigHECEHI TTO-
caju, mo o0iMMaroTh JepiKaBHI CIy>)KOOBIlI. PaHTH BCTaHOBJIEHO TaKOXK
y AMIIOMAaTH4Hil ciyx0i (Hanpukian, Hagzsuvaitauii i [loBHOBaXkHUH
mocod, aramie). B opranax npokyparypu BCTAaHOBIICHO KAACHT YuHu (HAIIpH-
KJIaJ1, MOJIOAIINH paHUK rocTullii). KiacHi ynHM MpUCBOIOIOTHCS 1 (haxiB-
LSIM TOCTIONAPCHKUX CyaiB (KpiM cyauiB). Kearighixayitini kaacu NpUCBOIO-
IOTBCSI CYIISIM PI3HHX CYJIIB, & TAKOXK CYJOBUM EKCIIEPTaM.

Bupokom cyny ocoba morke OyTH 11030aBJIeHa 3a3HAYSHUX 3BaHb, PAHTIB,
yuHiB a00 kiaciB. [1030aBuTH 0co0y 1IBOTO CTATYCy CYJ Mae MpaBoO He3a-
JIe)KHO BIJI TOTO, KM OpraH 4H sfKa CIIy>)k00Ba 0coba MPHUCBOIIA BUHHOMY
BIJIMTOBiJTHE 3BaHHSA, PaHT, YMH a00 KkBamidikaniiiauii kinac. [loz0asienHs
0co0Ou MEBHOTO 3BaHHS, PaHTy, YUHY a00 Kiacy o3Havae i mo30aBieHHs i1
BCIX THIX TIpaB, MBI Ta TIEpeBar, 10 MOB’sA3aHi 3 HAsIBHICTIO Y 0COOH Bij-
MIOBITHOTO CTaTyCYy.

[Ipote ct. 54 KK He niepenbauae rmpapa cyjy 1mo30aBiisiTH 3aCy/PKEHOTO
HAYKOBOTO CTYIEHsI, IOYECHUX a00 BUCHUX 3BaHb, JACPKABHUX HATOPO/I.
Sxmio cyx aiiie BACHOBKY IIPO T€, 1[0 BYNHEHUIH 0COOOI0 3JI0YHH JIUCKPE-
JUTY€ HAsIBHI Y HEl BiJ3HAKK (HAIPUKIIA, TOYSCHE 3BaHHS ), BIH Ma€ MpaBo
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npoingopMyBaTH IPO 1€ TOH OpraH UM CIIy>KOOBY 0COOY, SIKi IX PUCBOIIN
(mpucynunm), a BOHHU, y CBOIO YEpTy, MalOTh IPAaBO y BCTAHOBJIEHOMY 3a-
KOHOM TOPSAKY M030aBUTH TaKy 0CO0y HayKOBOTO UM IOYECHOTO 3BAHHS
a00 HaropoJu.

2. Kongickauia maiina (ct. 59 KK) — dodamkose noxapanus (4. 2
cT. 52 KK), sixe mosnsrae y mpiuMycoBoMy Oe30TIIaTHOMY BHITYYeHHI Y Biac-
HICTb JIepKaBH BChOTO a00 YaCTHHU MaifHa, 1110 € BIACHICTIO 3aCyIKEHOTO.
Ile mokapaHHS TPU3HAYAETHCS 32 YMOB, SIKITIO: ) 0C00a BUMHUIIA MAICKULL
(1. 4 c1. 12 KK) abo ocobnuso msckuti (4. 5 c1. 12 KK) 3m0unn; 0) mei
3nmounH € kopucausum (4. 2 ct. 59 KK); B) koH(ickalito Maiina beznocepeo-
Hbo nepeodaueno y canxyii crarti Ocodnupoi yactuan KK 3a 1ieit 3mounH.
Sxmo xo4a 0 OHa 3 TUX YMOB BiZICYTHsI, KOH(]icKaIlis MaifHa Mpu3HadeHa
OyTH HE MOXe.

Kondickaris MaiiHa niependadaeThecsl B CaHKIisAx crareit OcoOnnuBoi
gactuau KK a0 s1x 0606 s13x06¢ (4. 5 cT. 185, ctarti 209, 306 KK), abo sx
¢arxynemamuene (4. 2 cr. 233, u. 2 c1. 369 KK) nomarkoBe mokapaHHs.
VY meproMy BHITAIKY CYI 30006 s13aHuti TPU3HAYNATH TI€ JTOTATKOBE MTOKa-
paHHS 1 MOXKe BiZIMOBUTHCS BiJl 1OTO 3aCTOCYBaHHS JIUIIIE HA Ti/ICTaBi 4. 2
ct. 69 KK, a y npyroMmy — nutaHHs Ipo IOUIIBHICTh MPU3HAYEHHS KOH-
(hickarii MaifHa BUPILIYETBCA 3a pO3Cy0oM CYOy 3 ypaxyBaHHAM 00CTaBUH
CIpaBH Ta 0COOM BUHHOTO.

3aKoH po3pi3Hsie nosHy KOH(ICKAIiIO, SIKa MOJSIrae y BUIy4YeHHI BCbOTO
MaifHa, 10 € BIACHICTIO 3aCy/PKEHOTO, 1 ¥acmKogy, — KON BUIIyYa€ThCS
JIMILE 3a3HAaYCHa y BUPOKY YacTHHA MaiiHa 3acy/keHoro. Tomy y BHPOKY
Mae OyTH YiTKO 3a3Ha4€HO, KOH(]PICKY€EThCS BCE MAHO UM TUTBKU HOTO Yac-
ThHA. B ocTaHHBROMY BHITaJ Ky HEOOXITHO YTOYHHTH, SKa caMe 4acTHHA
MmaitHa (1/2, 1/3) xoH(pickyeThCst 200 TIEPENYUTH Ti KOHKPETHI TPeAMETH
(peui), sKi miIATaI0Th KOH(icKarii.

Biamosigso 10 4. 1 c1. 49 KBK kondickanii migsirae MaitHo, 1110 € Biac-
HICTIO 3aCy/DKEHOTO, B TOMY YHCJi MOTO YacTKa y CIUTBbHIN BIACHOCTI, CTa-
TyTHOMY (OHJII Cy0’€KTIB rOCIIOAapChKOI AisUIBHOCTI, TPOLI, IiHHI Marnepu
Ta 1HIIT1 MIHHOCTI, BKJIFOYAI0YH Ti, IO TTepeOyBaroTh Ha paxyHKax Ta BKIaIax
4y Ha 30epiranHi y (iHaHCOBUX YCTaHOBAX, a TAKOXK MAiHO, IepeIaHe 3a-
CYIUKCHUM Yy JOBipue ynpaBiiHHA. X04a rPOIIOBI KOIITH 1 MOXYTh OyTH
peaMeToM KOH(DICKaITil, oJIHaK 3aMiHa MaiiHa, 1110 KOH(ICKY€EThCs, TPOIIOBOIO
CYMOIO, SIKa JIOPIBHIOE BapTOCTI IIbOTO MaiiHa, HE JAOITYCKAEThCH.

He minnsirae koHdickauii MaifHO, 1110 HAJISKUTH 3aCyIPKEHOMY Ha IpaBax
MIPUBATHOI BIACHOCT] YM € HOr0 YaCTKOIO y CIIUIBHIN BIACHOCTI 32 YMOBH,

339



Po3zoin 17

SIKILIO BOHO € HEOOX1AHUM JJIs 3aCyIKEHOTO Ta 0ci0, siki mepeOyBaroTh Ha
rioro yrpumanHi. [lepernik Takoro MaifHa BU3HAYAETHCS 3aKOHOM YKpaiHU
i mepenbauennii y Homarky no KK.

Binx xordickartii MmaitHa sk BUAY TIOKapaHHS CITiJT BIAPi3HATH TaK 3BaHy
cneyianvHy KOH@icKayilo, siKa He € KpUMiHAJIbHUM ITOKAPaHHSIM 1 TOJIsrae
Yy BIUIYYCHHI TUX MTPEIMETIB, III0 BU3HAHI 3HAPSISIME 1 3aC00aMH BUMHCH-
HSl 37I04MHY, IPEIMETaMH MOCATaHHS YU TaKUMH, 110 3100y Ti 37I0UNHHAM
nurixoM. CriemianbHa KoH(ickallis mependadena crartsamu 78 ta 81 KIIK,
e 3a3Ha4€HO, 1110 I'POIL, HIHHOCTI Ta 1HII MPEAMETH, HAKUTI 4 3100y Ti
37I0YMHHUM IUISXOM, TIEPEIAIOTHCS B IOXIM A€PXKABH, a 3HAPSAA 9 3aC0-
OM BUMHEHHS 3JI0YHMHY, SIKI HaJIe)KaTh BUHHOMY, KOH()ICKYIOTBCS UM ITiJIsi-
raroTh 3HHIICHHIO. CrierianbHy KoH(ICcKaIlifo mepeadadeHo 1 B CaHKITIAX
crareit OcobnmBoi yactunu KK (nanpukmnaz, 3a ct. 201 KK kongickyoTs-
cs IpenMeTn KoHTpabdanay, a 3a cT. 301 KK — moprorpadiuni nmpeametn
Ta 3aCO0M X BUTOTOBJICHHS 1 PO3IIOBCIOMKCHHS).

§ 4. [ToxkapaHHsi, 10 MOKYTh NPU3HAYATUCS
i IK OCHOBHI, i IK 101aTKOBI

1. lImpadgh (ct. 53 KK) — 1e nmokapanHs, siKe MOJISITA€ y TPOLIOBOMY
CTSTHEHHI, 10 HAKJIAJAAE€THCS CYyOM y BUMA/IKaX 1 MEKaX, BCTAHOBICHHUX
B OcoOnuBiit wactuni KK. lTpad HanexuTs 10 Tak 3BaHUX 3MIILAHUX M0-
KapaHb, 00 MOke OyTH IPU3HAYCHUHN CYIIOM He MINbKU K OCHOBHE, d U 5K
0ooamkose noxaparnnus (4. 3 ct. 52 KK). I[Ipore 3rinHo 3 4. 4 cT. 52, yacTu-
Hamu 1 Ta 3 ct. 53 KK y Bcix Bumankax mrpad Moxke OyTH MPU3HAYECHO
JIUIIIE 32 YMOBH, SIKILO BiH Oe3n0cepedHbo nepedbayeHuil y cankyii cmam-
mi Ocobnueoi uacmunu KK, 3a sIKOT0 3aCyIKyEThCSI BUHHUH, 32 BHHSITKOM
HOT0 IPU3HAYCHHS SIK OUTBII M’ SIKOTO BHJLy OCHOBHOT'O ITOKapaHHs Ha Mij-
craBi 4. 1 cT. 69 KK.

Po3mip mrpady BH3Ha4a€THCs B CTaBKaX HEOMOAATKOBYBAaHOTO MiHIMY-
My JIOXOJIiB IpOMaJIsiH! y MeXKax BiJ| TPUALATH A0 OAHIET TUCSIYl TAKUX Mi-
HimyMiB. Ognak 3rigHo 3 4. 2 ct. 53 KK y cankuisx crareét OcobnuBoi
gactuan KK Moke Oyt mependadeHo i OUTbIT BUCOKUN po3Mip mTpady
(manpuknan, y cankuii ct. 220 KK BiH BcTaHOBICHUH y po3Mipi Bia 1BOX
JI0 TPHOX TUCSY HEOIOJATKOBYBaHUX MiHIMyMiB). KoHKpeTHHI po3mip
(cyma) mrpady, Mo mijuiarae CTITHEHHIO 13 3aCYKEHOTO, BU3HAYAETHCS

! Bicu. Bepxos. Cyny Vkpainu. —2004. — Ne 6. — C. 29.
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CYJIOM BIiJITIOBIJTHO JIO CAHKIIi1, aJie 3 0008 A3K08UM YPAXYEAHHM TIPU 1hO-
MY JIBOX YMHHUKIB: a) MANCKOCMI 8UUHEH020 3/104UHY | 0) MAlIHO8020
cmany eunnozo. CaMe 3 ypaxyBaHHSIM MaifHOBOTO CTaHy BHHHOTO CYJ Ha
migacrasi 4. 4 ct. 53 KK mMoke npusHauutu mrpad i3 po3cTPOYKO0 HOro
BUIUIATH TICBHUMH YaCTUHAMHU CTPOKOM JIO TPHOX POKIB.

Jlo HeTOBHOMITHIX IITpad MPU3HAYAETHCS 3 TOJEPKAHHSIM BUMOT CTa-
teit 98, 99 ta 103 KK.

VY pasi HeMOXKIIMBOCTI cIUIaTH mTpady cyx Ha migcrasi 4. 5 cT. 53 KK
MOXKE 3aMiHUTH HECIUIaueHy CyMy IITpady MOKapaHHSAM y BUAI TpoMaj-
CbKUX a00 BUIIPABHUX POOIT i3 pO3paxyHKY AECATh FOAMH IPOMAJICEKUX
poOIT 32 OJIMH HEOIOIATKOBYBAHUN MIHIMYM JIOXOJIiB TPOMAJISTH UM OJIMH
MiCSIIIb BUIIPABHHUX POOIT 32 YOTUPH TakUX MiHIMyMiB. [Ipu ibomy 3aranb-
HUI CTPOK TPOMAJICEKHUX POOIT HE MOXKE TMEPEBHUILYBATH JABOXCOT COPOKa
TOJIUH, a BUIIPaBHUX POOIT — ABOX POKIB.

3amina mrpady Ha migcrasi 4. 4 ct. 53 KK npunycruma numie y Bu-
najiKax, sSKIIo BCTAHOBJICHO, 1110 HEMOXKJIMBICTh CIUIATUTH ITpad 00yMOB-
JieHa 00’ €EKTHBHUMH NPUYMHAMH (BIICYTHICTH POOOTH, 3apO0iTKY, 3arnoeb
MaifHa, Ha sike MOXe OyTH 3BEPHEHO CTSATHEHHS, TOIIO). YMUCHE YXHUJICHHS
3aCyKEHOTO BiJI CTUTaTH mTpady TATHE 32 COOOI0 BiMOBIAABHICTS 3a 4. 1
ct. 389 KK.

Ltpad sk BuA KpUMIHAIEHOTO MTOKAPAHHS BIAPI3HIETHCS BiJI aHAIO-
TIYHOTO 3aX0/Ty aIMiHICTPAaTHBHOTO CTATHEHHsI, 00 TIOKapaHHs y BH/Ii IITpa-
¢y: a) npU3HAYAETHCS JHILE 32 BIMHEHHS 3JI0YMHY; 0) 3aCTOCOBYETHCS
TIJIBKH 32 BAPOKOM CYAY; B) 3aCyIKEeHHSI 0COOM J10 IIbOTO BUAY IMOKapaHHs
Ma€ HacaikoM cynumicTs (1. 5 ct. 89 KK).

2. Ilo36a6nennsn npasa odiiimamu neeHi nocaou ado 3aumamucs
neenoro disnbricmio (ct. 55 KK) HajexuTh 10 Tak 3BaHUX 3MIIIAHUX T10-
KapaHb, 00 BiAMOBiAHO 110 4. 3 cT. 52 Ta u. 1 ct. 55 KK Moske 3acTtocoByBa-
THCA 1 5IK OCHOBHe TIOKAPaHHS Ha CTPOK BiJI IBOX JIO I’ SITH POKIB, 1 AK 00-
damkoee — Ha CTPOK BiJ] OTHOTO JI0 TPHOX POKIB.

e nokapasHs € cneyianrbHuMm, TOMY HOT0 IPU3HAYCHHS MOXKIIMBE JIMIIIE
IIpY BCTAHOBJICHHI CY/IOM TOTO, IT[0: ) Ti/1 YaC BUMHEHHSI 3T0YMHY BUHHHN
Y nepedbaueHomy 3aKoHOM NopsAoKy 001iiMaB TIEBHY MOCajy YU 3aiiMaBCs
MIEBHOIO JTISITHHICTIO; 0) BUMHEHHI 3JI0YMH 32 CBOIM XapaKTepoM Hesnoce-
PeOHbO N8 s13aHUll 3 TIEKO TOCAJIO0, IKy BUHHHN 00iliMaB, a0o 3 Ti€to -
SUTBHICTIO, SIKOIO BiH 3aiiMaBCs; B) XapakTep BUMHEHOTO 3JI0YMHY, AaHi PO
0co0y BHHHOTO Ta iHIII 0OCTaBUHU CIIPaBH CBITYaTh MPO HEMOICIUBICID
(HEeIOIIIbHICTD) 30€pEeKEHHS 3a 3aCy/PKeHUM IpaBa 001iMaTH MEBHI 10-
caau abo 3aifmMaTncs IeBHOIO JisUTBHICTIO.
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Po3zoin 17

3a3HaueHe MOKapaHHs M030aBIIsiE 3aCyIKEHOr0 Cy0 €KTHBHOTO NpaBa Ha
BUIBHUIA BHOIp 1TOCaN, IEBHOTO POJTY 3aHSATH MPOTATOM 4acy, BCTAHOBIEHOTO
BHPOKOM. 3BiJICH BUIUIMBAIOTH 1 1HIII, MOMKJIMBI Y 3B’SI3KY 13 3aCY/DKEHHSIM JI0
LLOTO ITOKApaHHs PABOOOMEKEHHsI: BUMYIIICHUH Mepexij] Ha HIIy poOoTy,
TIEPEPHB CIIEIIATEHOTO TPYAOBOTO CTaXKy, 3HIDKEHH: 3ap00iTKy, BTpara KBaJIi-
(hikarii, HeoOX1THICTH 3700y TTsI 1HIIIOT TIpodecii, CIIemiaTbHOCTI TOIIIO.

SIK ocrosHe e TOKapaHHsI TPU3HAYAETHCS Y BUIAJIKAX, KOJIH BOHO 6e3-
nocepednvo niependadeHo B caHkilii crarti Ocoonusoi yactuan KK, 3a sikoro
3aCyIKY€EThCSl BHHHHH, 32 BUHATKOM HOTO TIPU3HAYCHHS HA IMiacTaBi 4. 1
cT. 69 KK.

Sk dodamxoge 1ie TOKapaHHs MPU3HAYAETHCS K TOJ, KO Oe3roce-
pennbo nependadeHo B caHkiii crarTi OcobnmuBoi yactunu KK, 3a sikoro
3aCy/Ky€ThCsl BUHHUI (Hanpukiiaf, crarTi 191, 286 ta 368 KK), Tak i Tosi,
Koiu B caHkIii crarti OcobmuBoi yactian KK BoHO X04a i He mependade-
He, ajie 3 ypaxyBaHHSIM XapakTepy 3JI0YMHY, BAMHEHOTO 32 MOCAI0I0 U1
y 3B’SI3KY 13 3aHATTSAM NEBHOIO AisUIbHICTIO, 0COOM BUHHOIO Ta iHIIUX 00-
CTaBUH CIIPaBU CyJ| IPU3HAYAE 1Ie TOJIATKOBE MIOKAPAHHS Ha NiOCMAsi u. 2
cm. 55 3azanvnoi yacmunu KK.

Cyn Morke 11030aBUTH 3aCy/KEHOTO IIpaBa 001iMaTH JUIIE 1e6Hi T0-
caau abo 3aliMaTHCS TUTBKH 1e8HO0 HISIIBHICTIO, TOMY B 1. 17 mocTaHOBU
[Tnenymy BepxoBuoro Cyny Ykpainu Bix 23 sxoBTHS 2003 p. yBara cyais
3BEpTAEThCS HA TE, IO PilIEHHS MPO M030aBIeHHS 0COOM KX NPaB Mae
OyTH 4iTKO CHOPMYyIbOBaHE B PE3OJIOTHBHIN YaCTHHI BUPOKY JUISI TOTO,
100 HE BUHUKJIO YKOHUX CYMHIBIB ITiJ] 9aC BUKOHAHHS ITOKapaHHS.

SIK1110 11e TONIATKOBE MOKapaHHs MPUETHYETHCS 0 apEITy, 0OMEKEHHS BOJI,
TPUMaHHA B AUCIUIUTIHAPHOMY OaTabiiOHI YM I030aBIICHHS BOJIi HA TIEBHUN
CTPOK, BOHO TOIIAPIOETHCS HA BECh CTPOK BiIOYBAHHSI OCHOBHOTO TTOKAPAHH 1,
KpiM TOTO, Ha CTPOK, BCTAHOBJICHHI BUPOKOM CYAY JUISl IBOTO JIONATKOBOTO T10-
KapaHH. SIKIIIO 11e TOKapaHHs IOIA€THCS JI0 1HIINX BB OCHOBHHX TIOKapaHb
(HarpuKIaz, 0 BUMPABHUX POOIT) a00 MPU3HAYAETHCS TPH 3BUTHHEHH] 0COOU
Bi/I OCHOBHOTO MOKapaHHs 3 BunpoOysaHHsM (ctatti 75 ta 77 KK), BoHO 00-
YHCITFOETHCS 3 MOMEHTY HaOpaHHS BUPOKOM 3aKOHHOI CHJIH.

KoHTpoJbHi 3aniuTaHHs

1. SIx BH3HAYUTH CHUCTEMY IOKapaHb 32 KPUMIHAJIBHUM IPaBOM
VYkpaiau i SKUMH 03HaKaMH BOHA XapaKTePU3y€eThCS?

2. SIxi BUIM IOKapaHb HaJEXKaTh: a) 10 OCHOBHUX, JIOJATKOBUX
1 TaKHX, 110 MOXKYTh OyTH ITpHU3HAYEH] SIK OCHOBHI 1 IK JI0JaTKO-
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Ilonsmms i mema NOKapanHus

Bi; 0) 3arajbHUX Ta CICI[IaIbHUX; B) CTPOKOBUX Ta OE3CTPOKO-
BuX. SIKi KpUTepii MOKJIAZeHO B OCHOBY Kitacu(ikallii BCiX BHIIB
MOKapaHb Ha 3a3HadeHi rpymnu?

Jlo SKuX BHUIIB MMOKapaHb HAJNCKUTH mMTpad, SKi mMiACTaBH Ta
MOPAROK HOTO IpH3HAYEHHS CynoM?

SIki 0coONMBOCTI IPU3HAUCHHS CY/IOM TOKapaHHs y BUJI MO-
30aBJICHHS BIFICBKOBOTO, CIELIaIbHOTO 3BaHHs1, PaHTy, YHHY a00
kBanidikaniiiHoro kiacy?

SIKi migcTaBM Ta MOPSIIOK MPU3HAYCHHS CYIOM M030aBIICHHS
mpaBa 00iiiMaTH meBHi mocaan abo 3aiiMaTHCs MEBHOIO TisiIhb-
HICTIO Y BHJIi OCHOBHOTO Ta JIOJIATKOBOTO IMOKaPaHb?

Jlo sikuX BUIIB TIOKapaHb HAJICKATh IPOMAICHKI 1 BUIIPABHI PoO-
00TH 1 y YOMY NOJISITAl0Th OCOOIUBOCTI IX 3aCTOCYBaHHS Cy-
nom?

Jlo sIKuX Kareropiit 3acymKeHIX MOXKYTh OyTH 3aCTOCOBaHI Taki
BHIM TTOKapaHb, K CIy>KOOBI 0OMEKEHHS TS BIHCHKOBOCITY K-
OOBIIIB 1 TPUMaHHS B JTUCIUIUTIHAPHOMY OaranbioHi BiliChKO-
BOCJIY>KOOBIIIB, 1 B IKOMY MOPSIIKY BOHU MOXYTb OyTH ITpHU3HAa-
YeHi cymom?

3a SIKMX yMOB MOKe OyTH IPU3HAYEHO CY/IOM ITOKapaHHs Y BUI
koH(ickarrii maitHa?

o sxuX BHIIB OKapaHb HAJEKaTh apemT, 0OMEeXeHHS 1 Imo-
30aBJICHHS BOJIi Ta Ha KU CTPOK BOHH MOXKYTb OyTH IIpHU3HA-
YeHi cymom?

10.3a ssKkUX YMOB CyZIOM MOXKE OyTH MPU3HAYCHE TOBIYHE T1030aB-

JIEHHS BOJI1?



Po3ain XVIII

IIpu3HaYeHHS HOKAPAHHA

§ 1. llpyuHIUNM NPU3HAYCHHA TOKAPAHHA

Heo0xigHO0 NepeyMOBOIO TPU3HAYECHHS TOKAPAHHS € BUNHEHHSI 0CO-
0010 cycribHO HeOe3MEeTHOTO AiSTHHSA, K€ MICTUTH CKJIaJ 3JI04YHHY, TIepe/i-
6agenoro KK (4. 1 ct. 2 KK). JIumre Toxi, Koiu cymoMm J0BEACHO, IO ocoda
€ BUHHOIO Y 3JI04HHi, 8 OCTAHHBOMY JIaHa y BUPOKY NMpaBHJIbHA KBai(ika-
uist (4. 2 cr. 2 KK), cTBOpIoroThCs 3aKOHHI MiACTaBU I TPU3HAYCHHS
nokapanHs. OTxe, IPU3HAUCHHS [TOKapaHHs — L€ 3aBepLIaJIbHUN eTan
PO3IISIYy KpUMIHAIBHOI CIIpaBH, Ha SIKOMY BiAMoBigHO 10 4. 1 cT. 324 KIIK
CYJl BUPIIIIy€ TUTAHHS: @) UM T UISTaE TiACYTHNH MOKapaHHIO 32 BUNHEHUH
HUM 3J1049uH (11. 4); 0) 91 € 00CTaBUHH, 110 OOTSKYIOTh 200 MTOM’ SIKIITYIOTh
MOKapaHHs, 1 ki came (II. 5); B) sika caMe Mipa MoKapaHHs Ma€e OyTH MIpH-
3HAYeHa IiJICYTHOMY 1 UM TIOBMHEH BiH 11 BinOyBaru (11. 6). IIpu BupimenHi
LuX NUTaHb ¢yl kepyerbes Hopmamu KK mpo merty, cucremy, Buau, mia-
CTaBH, MOPSAOK Ta MEXI1 MPU3HAUCHHS TIOKapaHHsl, 00, K 3a3HaY€HO Y T0-
ctanosi [Inenymy Bepxosnoro Cyny Bin 24 sxoBtHs 2003 p. «IIpo mpaxru-
Ky IPU3HAYCHHS CyJaMU KPUMIHAJIBLHOTO OKAapaHHs», caMe depes Li Hop-
MU peatizyloThCsl IPUHIMITH 3aKOHHOCTI, CIIPABEeUIMBOCTI, 00OIPYyHTOBaHOC-
Ti Ta iHAMBIAyasi3alii mokapants'. TakuM 4HHOM, TPU3HAYCHHS TTOKAPaH-
HS IPYHTYETHCS HA IEBHUX NPUHLUIAX, a caMe: 1) 3aKOHHOCTI, 2) cripaBe-
JIUBOCTI, 3) OOTPYHTOBAHOCTI, 4) iHAUBITyami3awii mokapaHHs.

1. 3axonnicmv noxapanms NoJsirac y BAMO31 IPU3HAYCHHS TIOKApaHHsI
B TOYHIH 1 MOBHIH BiIOBITHOCTI i3 KPUMIHAJIEHUM 3aKOHOM. 3TiJTHO 3 IIHM
MPUHIIMIIOM: &) TIOKAPaHHIO MiJIsrae JIUIIE Ta 0c00a, KA BU3HaHa BUHHOIO
y BYMHEHHI 3JI04MHY; 0) TIOKapaHHS MPU3HAYAETHCS TUTBKH 32 BAPOKOM CYIY;
B) yCi BUIM TIOKapaHb BUUYEPITHO TIEPEIideHi B 3aKOHI; T') KOYKEH 3 I[UX BH/IIB
MOoKapaHb MOXe MPU3HAYaTHUCS CYJOM JIMIIEC Ha MiJACTaBi, y MOPSAIKY Ta
MeKax, YCTAHOBIICHHX 3aKOHOM. [IpUHIIMIT 3aKOHHOCTI MPUITYCKAE TAKOK
BUBHAUEHICMb NOKAPAHHS 8 CYO080MY 8UPOKY, OCKUITBKH 3TiTHO 3 4. 4 cT. 335
KIIK mipy mokapaHHsi Ma€ OyTH BH3Ha4€HO TaKUM YHHOM, 100 TPU BH-

! Bicu. Bepxos. Cyny Vipainu. —2003. — Ne 6. — C. 14-20; 2004. — Ne 1. — C. 13;2009.
—Ne7.-C. 11-13.
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KOHaHHI1 BUPOKY HE BUHMKJIO HISIKHX CYMHIBIB IIOJI0 BHIY 1 po3Mipy mO-
KapaHHs, npu3HaueHoro cyaom'. HeoOXimHICTh BU3HAYEHOCTI TIOKAPAHHS
Yy BUPOKY BUIUTHBAE 1 3 TonoxeHb cT. 73 KK, e BcTaHoBiIeHO npaBwia 00-
YHCJICHHS CTPOKIB MOKapaHHSI.

2. Cnpasednusicms noKapaxHsA TIOISATAE HACAMIIEPE] Y TOMY, 1110 BOHO
Mae€ BiJIIOBIIaTH 3arajbHOMIOACHKUM LIIHHOCTAM, MOPaJIbHUM 3acaaM Cyc-
MiJbCTBA 1 IEPEKOHYBATH IPOMAJISTH y 3aXMIIEHOCTI 1X mpaBs i cBoOO Ta
MpaBUIBLHOCTI CynoBoi momTuku. 1l{ono oci, SKi BYMHIIOTH TSKKI 3710-
YMHH, @ TAKOX PELUAMBICTIB CIIpaBeIMBICTh BUMArae NpU3HAUYCHHS, SIK
MpaBuIIo, OLIBLI CYBOPUX Mip MoKapaHHs. BogHouac 10 oci0, siki Briepiue
BUYMHWIIN 3JIOYMHH HEBEIHMKOI TSDKKOCTI, 3 YPaxyBaHHIM KOHKPETHHX 00-
CTaBWH CIIPaBH 1 JaHUX PO 0cO0y BUHHOTO, BiATIOBIAHO 10 MIPUHIIHAITY
CIpaBeIMBOCTI CJIiJ] 3aCTOCOBYBAaTH OLIbIL M’SKi MOKapaHHs abo B3araii
3BUIBHATH iX Bij BiOyBaHHs okapaHHs (11. 2 moctaHoBH [Inerymy Bepxo-
BHOTO Cyny Ykpainu Bix 24 »xotHs 2003 p.). Tomy B c1. 372 KIIK siBHO
HECTpaBeJIMBUM BU3HAETHCS TaKe MOKapaHHs, sIKe, X0U 1 He BUXOAMTH 32
MEXI1, BCTAHOBJICHI BiamoBigHo0 cTarTeto KK, ane 3a cBoiM BUIOM Ui po3-
MipOM HE BiJIMTOBi/Ia€ CTYMEHIO TSKKOCTI 37I09MHY Ta 0C001 3aCy/KEHOTO.

CrpaBeAnuBicTh OKapaHHS MPHUIyCKae HOro TOMIPHICTh TSKKOCTI
3JI0YMHY, TOOTO HOTO BiATOBIIHICTE CYyCHUTbHIA HEOS3MEYHOCTI BUNHEHOTO.
Tomy B urHHOMY KK 3aKpinmeHo mudepeHtiiamiro pisHIX 3a TSHKKICTIO 3710-
YHHIB 1 OB SI3aHMX 13 IIUM BHUJIB Ta PO3MipiB MOJKJIMBOTO 32 HUX [TOKapaH-
Ha. Tak, y 4. 5 cT. 12 KK BUAUISIOTECS 0COONMHMBO TSKKI 3TTOYMHH, 32 SIKI CYIT
MOXKE MPU3HAYUTHU [TOKAPAHHS y BUAI M030aBICHHS BOJII HAa CTPOK MOHA[
JIECATh POKiB 200 HABITh JIOBIYHE M030aBJICHHS BOJI (HAIPUKIIAI, CTATTI
115, 348 Ta 379 KK). BogHouac TSXKKICTh 37I04MHY MOXKe OyTH ITOPiBHSIHO
HeBenukoro (dacTuHH 2 Ta 3 ¢T. 12 KK), i B Takux BHITagkax 3aKOH BCTa-
HOBJIIOE AJILTEPHATUBHI CAHKIIi1, SIKi HAJIAalOTh CyIy JOCHTH IIUPOKI MOX-
JIUBOCTI ISl IPU3HAYCHHSI TTOKApaHHS BiIIMOBIHO O CTYIICHS TSKKOCTI
BYMHEHOTO (Harpukiaz, crarti 125, 175 ta 356 KK).

CrpaBeMBiCTh IOKapaHHS TICHO MOB’sI3aHa 3 HOTO eymanuicmio, 60
MOKapaHHs He MOXe OyTH CIIpaBeNTUBUM, SIKIIIO BOHO Ma€ Ha METi 3aBJIaTH
(hi3MYHMX CTpaXkIaHb a00 MPUHU3HUTH JIIOJICHKY TiHICTh 3aCyKeHOTO (4. 3
ct. 50 KK). 3actocoBytouu nokapaHHsi, Cya IOBUHEH Oa4UTH B MiJCyAHOMY
JIIOMIAHY 1 KePYBATHCS THUM, 10 KOXKHHM, XTO BUOMBCSI 13 3BUIANHOT YKUTTEBOT
KOJIi1 Ta BIICTYTIUB BiJ] 3aKOHY, MOXKE BUIIPABUTHCS 1 CTATH 3aKOHOCITYXHSHUM
YJICHOM CYCHIJIbCTBA. 3200pOHa CMEPTHOI KapH, HAsIBHICTh AJIbTEPHATUBHUX

! BicH. Bepxos. Cyay Vkpainu. — 2006. — Ne 4. — C. 22-23.
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CaHKIIiH, ITUPOKE 3aCTOCYBAHHS MTOKaPaHb, HE MOB’SI3aHUX 3 I030aBJICHHIM
BOJIi, MMiJIbIOB1 YMOBH KapaHOCTI 3a JIisIHHS, BANHEH1, HAIPUKIIA]], HETIOBHO-
JITHIMH, — YCe IIe SICKpaBUi MPOsIB TyMaHHOCTI MMOKapaHHs. [ yMaHHICTIO
npoHu3ani i npunucu ct. 69 KK, 3rinHo 3 koo cya Mae mpaBo Mpu3Ha-
YUTH OiNbII M’sIKE TIOKapaHHs, HK nependadeHo 3akoHoM. Llio ixero 3a-
KJIaJICHO 1 B 3aKOHO/IaBYMI TIepellik 00CTaBHH, SIKi TIOM’ SIKITYOTh Ta 00-
TSOKYIOTB ITOKapaHHsl, 00 SIKILO Cyll He 0OMEXEHHUH B ypaxyBaHHI 00OCTaBUH,
SIKi TTOM’SIKIIYIOTh mokapanHs (4. 2 c¢T. 66 KK), To HaBenenuii y 3akoHi
neperik o0cTaByH, SKi Horo oOTsKYIOTh, € BuuepnHuM (4. 3 cT. 67 KK).
ITpostBoM rymaHHOCTI € 1 monokeHHst ¢T. 69! KK, 3rifHo 3 SKvMu 3a HasB-
HOCTI IEBHUX 00CTaBWH, 1110 OM’SIKILIYIOTh MIOKapaHHs, CTPOK abo po3mip
MPU3HAYEHOTO CYJOM MOKapaHHS HE MOXKE MEPEBUILYBaTH ABOX TPETUH
MaKCUMaJIbHOTO CTPOKY ab0 po3Mipy HalO1Ib1I CyBOPOTO BUAY NOKapaHHS,
repe0a4eHoro BiIOBIIHOIO caHKIier craTti OcobnuBoi yactuau KK.

3. O6rpynmoeaHnicms NOKApAHHA Y BUPOKY MOJATAE B TOMY, 11O
OCTaHHE 3aCTOCOBYETHCS JUIIE TOJI, KOJH 1€ JiliCHO HEOOXIiJHO 1 J10-
nibHO (4. 2 c1. 65 KK). Tam, &ie 11e He BUKIMKAETHCSI HEOOXITHICTIO, a,
HaBIaKH, JAOLIBHUM € 3BUIbHEHHS BiJi IOKapaHHs, CyJl KEPYETHCS MOJIO-
xenusmu posainy XII 3aransnoi yactuan KK. 3 o0rpyHTOBaHICTIO MTOKa-
paHHS TiCHO TOB’si3aHa i 00OB’I3KOBICTh HOTO MOMUBYBEAHHS Y BUPOKY.
HeoOxiaHiCTh TAKOTO MOTUBYBaHHS 3yMOBJICHA €JIHICTIO 3JI0YUHY i1 MOKa-
paHHs, siKa y BUPOKY HaOyBa€e CBOTO KOHKpPETHOTO MposiBy. [lokapanHs
MPU3HAYAETHCS JIUIE OOBUHYBAJILHIUM BUPOKOM CYAY, B IKOMY IOBOTUTHCS
BUHHICTb MiJICYJHOTO Y BUYMHEHHI MIEBHOTO 37I0YMHY. TOMY MOTHBYBaHHS,
0 OOTPYHTOBYE (haKT BUMHECHHS 3JI0YHMHY 1 HOro KBai(ikailiro, BU3HaYa€e
SIK CB1l HACTYTTHUH €JIEMEHT 1 HeOOX1IHICTh MOTHBYBaHHSI TIOKapaHHs, PH-
3HAYEHOTO IIMM BUPOKOM. SIK 3aCTOCYyBaHHsI IOKapaHHs HEMOXIIUBE 0e3
BYMHEHHS 3JI0YMHY, TaK 1 KOHCTAaTallis y BUPOKY BUHHOCTI MiJCYAHOTO
y IEBHOMY 3JI0YMHI HEMOXKJIMBA 0€3 MOTUBYBAaHHS HE TUIBKH LIbOTO BUCHO-
BKY Cyay, @ i IPU3HAYEHOTO 32 3JI0YMH MOKapaHHSI.

OO00B’s13K0BiCTH MOTHBYBaHHSI TIOKapaHHS BUIUTMBAE TAKOXK 13 CTPYKTY-
pu (xoHcTpyKuii) cankuiii crareit OcobnuBoi yactunu KK, 60 Bci BoHM
€ BiJIHOCHO BU3HAYCHUMH, ANbTEPHATUBHUMH 200 KYMYJISTUBHUMH (B IKHX
MOPSIZT 3 OCHOBHUM ITOKAapaHHsAM Qirypye i 104aTKoBe) i THM CaMHUM IIpH-
MyCKaIOTh, 1110 TPU3HAYCHHS TOTO YH 1HILIOTO BUJY OCHOBHOTO ITOKapaHHS,
00paHHsI KOHKPETHOI HOTO MipH, PUEAHAHHS JOJATKOBOTO MOKAPAHHS J10
OCHOBHOTO 000B’SI3KOBO MalOTh OyTH BMOTHBOBaHI y BUPOKY. Bumora mo-
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TUBYBaHHS IMOKapaHHs 3aKpiruieHa i y crartax 334 ta 335 KIIK. V crarti 69
KK 3axon Takox 3000B’A3y€ CyJl MOTHBYBATH ITPU3HAYECHHS O1IbII M’ SKOTO
MOKapaHHs. YpaxXyBaHHs IPY NPU3HAYCHH] TOKapaHHs TSHKKOCTI BUMHEHO-
ro i ocobu BuHHOTO (1. 3 4. 1 cT. 65 KK), oOcTaBuH, sKi IOM’ IKIIYIOTh
(c1. 66 KK) Ta 00Ts:xy10TH (cT. 67 KK) mokapanHs, Tex npuITycKae HaJexK-
HE MOTUBYBAHHs y BUPOKY 0OpaHOI Cy/IOM KOHKPETHOI MipH IIOKapaHHSI.
Tomy [Tnenym BepxosHoro Cyny Ykpainu 3BepTae yBary Cy/iB Ha Te, «...II10
BHCHOBKH 3 yCiX NIUTaHb, OB’ SI3aHMX 13 MPU3HAYEHHSAM TIOKapaHHs, HE0O-
X1THO HaJI)KHUM YHHOM MOTHUBYBATH Y BUPOKY» (1. 2 moctaHoBu [nenymy
BepxosHoro Cyny Ykpainu Bizg 24 sxoBtHst 2003 p.).

4. Inousioyanizayis nokapanus K IPUHITAT HOTO TPU3HAYCHHS 3aKpi-
IJIeHa B 0araTb0X HOpMax KpUMIHAJIBHOTO 3aKOHY a00 BHILIIMBAE 31 3MICTY
ix mpumnucis. Bona momsrae B 000B’I3K0BOMY BpaXyBaHHI Y MTPU3HAUCH-
HI IOKapaHHS IHMBIAyaIbHUX 0COOIMBOCTEH KOHKPETHOI CIIPaBU Ta 0CO-
6u BurHOTO. BimnmosinHo mo m. 3 4. 1 ct. 65 KK cyn npu npusHadeHHi no-
KapaHHs 000B’SI3KOBO BPAaXxOBY€ CTYMIHb TSDKKOCTI BYUMHEHOTO 3JI0YHHY,
0Cc0o0y BUHHOTO Ta OOCTaBHHH, 1110 TIOM’SIKIIYIOTh Ta OOTSKYIOTh IIOKapaH-
Hs. [HamBiTyanizaris mokapaHHs IPUITYCKaE i HOTO 0oyinbHicmb, OCKUTEKA
TiJIBKH HA MiJACTaBi BCEOIYHOTO 1 MOBHOTO BPaxyBaHHs CyIOM KOHKPETHHX
00CTaBHH CITpaBU 0C001, sIKa BUYNHMIIA 3TIOUHH, MOYKE OyTH ITPU3HAUYEHO TakKe
TTOKapaHHs, K NIACHO € HeoOXIOHUM i docmammuim JUTs 1i BUTIPABICHHS Ta
MOTePeKSHHS HOBUX 37104HHIB (4. 2 cT. 65 KK).

Crig po3pi3HATH 3aK0H00ABY) Ta Y008y THANBIAyaTi3aIliio MOKapaHHs.
3aKoHOJaBELb, BCTAHOBIIIOIOYM HOPMH, L0 PETYJIIOIOTh 3aCTOCYBAaHHS MO-
KapaHH:, BPaxOBY€E BCIO PI3HOMaHITHICTh CUTYAIIiH, 5IKi MOKYTh BUHUKHY-
TH Ha MPAKTHUII, 1 BXKE B CAMOMY 3aKOH1 (POPMYITIOE BiIIIPaBHI MOJIOKEHHS,
SIKi TO3BOJISIFOTH 1H/IMBITyasTi3yBaTH MoKapaHHs. 30KpeMa, y caMiii cucTemi
nokapaHs, 3akpimieHiii B cT. 51 KK, Bxe € eneMeHTH 3aKOHOJaBYOi iHAM-
Bimyasi3ariii, 60 BCTAHOBJICHHS YiTKOI «CXOAMHKI)» IMOKapaHb 3aJICKHO BiJ
CTyTIeHs iX CyBOPOCTi, X pO3MOALI Ha OCHOBHI Ta mofaarkoBi (cT. 52 KK)
CBiIYaTh Npo Te, 10 MOKapaHHS PO3PI3HAIOTHCSA MiXK COOO0IO 3a CTyIeHEM
iX CyBOpOCTI, MiZICTaBaMH, TIOPSIIKOM Ta MEKaMH 1X TPU3HAYEHHS 1 3aCTO-
COBYIOTHCS 32 HasIBHOCTI HEOOXiTHUX st 1IboTO YMOB. [lepenbauaroun
y crartsx Ocob6nuBoi yactuau KK BiqnmoBiiHI caHKIIi1, HAIAKOUU CYHY
MOXIIUBICTh IPU3HAYUTH OLTBIN M’sIKE TIOKapaHHs, HIK NepeadadeHo 3a-
KOHOM, 3aKOHOJIaBELlb TUM CaMMM IIparHe iHAnBiAyai3yBaTH IpoLec IpH-
3HaueHHs nokapaHHs. [IpoTe nux 3aralpHUX 3aKOHOIABYMX TIOJIOKEHb 1€
HEJIOCTATHBO, 100 MOI0IATH MOYKIMBUN PO3PUB MIXK HOTO aOCTPAKTHUMHU
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nediHiisIMA 1 KOHKPETHUMH 0OCTaBHHAMHU CIpaBu. ToMy 1Jsl yCyHEHHS
TaKOTO PO3PHBY H iCHYE cy008a IHMBITyai3allis, KOJIM MOKapaHHS 3aCTO-
COBYETBCS JI0 KOHKPETHOT 0COOH 3 ypaxyBaHHSM CTYIICHS TSHKKOCTI BUMHE-
HOTO HEIO 3JI0YMHY, JaHUX MPO 0co0y 3acyIKeHOro Ta oO0CTaBUH, 110
MOM’SIKITYFOTh 1 00TSDKYIOTh TIOKapaHHSI.

Cunig ypaxoByBaTH, IO PO3TIISAYBaHI MIPUHIMIY IPU3HAYEHHS MTOKA-
PaHHS HE iCHYIOTb 130Jb0BaHO, @ CTAHOBIISTD 1X nesHy cucmemy, nepeody-
BalOYU Mi’K COOO0I0 B TICHOMY B3a€MO3B’ 13Ky Ta B3aeMoJIil. Tak, 3aKOHHICTh
MTOKapaHHs SKHAWTICHIIIE TIOB’s13aHa 3 HOTO OOTPYHTOBAHICTIO B CY/IOBOMY
BHPOKY, a CIIPaBEAJIUBICTD MOKapaHHs HEMOXJIMBA 0e3 Horo ryMaHHoCTi,
1 BCE 116 B OCTATOYHOMY PE3YJIbTATI IOCITAEThCS TUIBKH IIIJISIXOM 1HTUBIY-
ayizarii moxkapaHHsI.

— § 2. 3araJbHI 3221 IPU3HAYCHHS
MOKAPAHHS

3aeanvhi 3acadu nNpUHaAYeHHs NOKAPAHHL — Ye Cucmema 6CHaHose-
HUX 3aKOHOM T 0008 '13K08UX OJisi CYOY BUXIOHUX BUMO2 (BIONPABHUX NPABUT),
i3 AKUX Ma€ 8UX00UmMuU cy0 Npu GUHAYEHHI Ni0CmMaes, NOpPsoKy ma medxric
NPUSHAYEHHS NOKAPAHHSA | AKUMU 8IH NOBUHEH KepYBamIUCs, 00Uparodu Mipy
NOKAPAHHSL O KOJICHIU OKPeMIll KPUMIHANbHIU CRPAsi i 000 KONCHOI KOH-
KpemHuoi 0codu, AKIU ye nokapaHusa npusHaiacmscs. IHaKIe Kaxyyu, Xou
sika 0 KpUMiHAIBHA CIIpaBa po3IIsAaiacs, X0d ke O oKapaHHs IMPU3HA-
4ajocsi BUHHOMY, CyJl 3000B’sI3aHHI TIPU I[bOMY BUXOJUTH 3 HaBEIACHUX
BUMOT (TIpaBWJT) IPU3HAYECHHS TOKApaHHS.

Biamosinao mo 4. 1 ct. 65 KK 3aransHi 3acaay mpu3HAYeHHS TOKapaH-
Hs CKIIQJAFOTHCS 13 MpPbox 0008 'sa3K08uUx umoe (IIPaBil), 3TTHO 3 SKUMU
CyJl Ma€ MpU3HAYATH MOKAPAHHS: ) Y MeXKaX, YCTAHOBJICHUX Y CaHKIIIT
crarTi (caHkIii yactuHu cTarti) OcobmuBoi yactuan KK, mo nependagae
BIJIMOBIIaJIbHICTh 32 BYMHEHUH 3J104MH (11. 1); 0) BIAMOBITHO 10 TIOJI0XKEHb
3araneHoi yactuau KK (11. 2); B) BpaXoByHOUH CTYITiHb TSHKKOCTI BUNHEHO-
TO 3JI04HHY, 0CO0y BUHHOTO Ta 00CTaBWHHU, IO TTOM SKIITYIOTh Ta O0TIKY-
I0Th MOKapaHHs (11. 3).

1. Cyo npusnauae nokapanna y mex#cax, ycmano81eHux y CanKyii cmam-
mi (canxyii wacmunu cmammi) Ocobnusoi wacmunu KK, wo nepeddbauae
gionosioanvricms 3a euunenuti 3nouun (. 1 4. 1 c1. 65 KK). L{s Bumora
O3HAYaE, 1110, 3d 302eATbHUM NPABUIOM, CYl Ma€ MIPABO TPU3HAYUTH JIHIIE
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TOMW BUJI IIOKapaHHS, SIKMI Iepe10aueHo Y CaHKIii cTaTTi (YaCTUHH CTaTTi)
Oco6muBoi yactunu KK, 3a sikoro 3acyKy€eThcsi BAHHHI, 1 TOBUHEH BU3HA-
YUTH HOTO B TUX MeXaX, sIKi BCTAHOBIICHO JUIS I[LOTO BUAY IMOKapaHHs
B caHKIIii. 3a BIiIHOCHO BH3HAYCHOIO CAHKIIIE€IO, /Ie 3a3HAYCHI MiHIMyM
1 MAaKCUMYM TIOKapaHHsI, CyJ MOXKE MTPU3HAYUTH HOTO JIUIIE B X MEXKax,
a SIKIIO B CAHKIII1 3a3HAYEHO JINTIIe MAKCUMYM MTOKapaHHs, HOT0 MiHIMyMOM
€ Ta HU)K4Ya MEeXa, sIKa BCTAHOBJICHa B HOpMax 3aranbHoi yactuni KK (Ha-
npukian, A nosoasneHns Boiui (4. 2 ¢1. 63 KK) — onuH pik; 1uist BUIipaB-
HuX poOit (4. 1 c1. 57 KK) — mricts micsiiB). 3a anbTepHATHBHOIO CaHK-
1i€10, 1e TiepeadadeHo AeKiIbKa OCHOBHUX IMMOKAPaHb, Cy Ma€ 00paTH JIUIIE
onuH toro Bux (4. 4 ct. 52 KK) 1 moBuHEH NPU3HAYNTH HOTO B MEXKax,
YCTaHOBJIGHUX UIsl HBOTO B IiH CaHKIIII. 3a KyMYJISITHBHOIO CAHKIIIEIO CYIT
MOXKe, a iHOJI 1 3000B’sI3aHMIA IPUETHATH O OCHOBHOTO MTOKapaHHs i J10-
JIATKOBE 4YM KibKa ix BuiB (4. 4 cT. 52 KK).

[Ipote B wactunax 3 Ta 4 ct. 65 KK nependaveHo i BUHATKH i3 IIbOTO
TIpaBHIIa, KOJIA CYIy HATA€ThCS TIPABO BUATH 32 MiHIMAJIbHI Y1 MaKCHMaITh-
Hi MeXi KOHKpeTHOI caHKIii. [lo-miepire, 11e MOXKIMBO MPHU 3aCTOCYBaHHI
ct. 69 KK, BiamoBiHO 710 SKOT Cy/ 32 HASBHOCTI TIEBHUX ITiJICTAB MOXKE
MpU3HAUYUTH OLIBII M’Ke [MOKapaHHs, HIK mepeadaueHo B CaHKLii CTaTTi
Oco6nmuBoi wactunu KK. Ilo-apyre, cyq Moxke BUITH 1 32 MaKCUMAJIbHY
MEXKY CaHKIIii, IKIIO TTOKapaHHs MPU3HAYAETHCS 38 CYKYITHICTIO 3JI0YMHIB
(ct. 70 KK) a60 Bupoxkis (ct. 71 KK).

Kpim 6e3nocepentro 3a3HaueHnx y yactuHax 3 Ta 4 ct. 65 KK, 3akon
niependavac i iHII cneyianbhi 6unadxu, KOIMH CyAy HaAa€ThCs IPABO BUITH
3a MIHIMaJIbHI YA MakKCUMaJbHI MeXI caHkwil crarri OcoOuuBoOI 4yacTUHU
KK. Hanpuxnan, 3rigno 3i crartsmu 75 Ta 77 KK cyn He Mae npaBsa mipu-
3HAUUTH KOH(QICKAIliII0 MaiiHa 0C00i, sKa 3BUIBHSIETHCS BiJl BiIOyBaHHS
OCHOBHOTO ITOKapaHHsI 3 BUIIPOOYyBaHHIM', a BiAMOBIAHO /10 4. 2 ¢T. 98 KK
HE MOYKE ITPU3HAYHTH 11 10 HETTOBHOJIITHHOTO, HAaBITh SKIIO B CAHKIIIT CTAT-
Ti OcobmuBoi wactuan KK 11e gomaTtkoBe mokapaHHs nependadeHe sk
000B’s13K0Be?. 3a MiHIMaJIbHY MEXY CaHKIIi CyJ MOKe BUHTH 1 TP 3aCTO-
cyBaHHi 4. 2 cT. 68 KK, kosu, Hanpukia, Kepyrourch BAMOTaMH 1€l HOP-
MU, TIOBUHEH MPU3HAYUTH 32 TOTYBaHHS JI0 KPaJIiXKKH, epeoadeHoi 4. 4
ct. 185 KK, nume gotupu poku 1mo30aBiIeHHS, TOAI SK MiHIMallbHa MeXa

! Bicu. Bepxos. Cyay Ykpaiau. —2009. — Ne 7. — C. 13.

2 [IpakTuka cyaiB YKpainu 3 KpuMiHaibHUX cripas (2006-2007) ; 3a 3ar. pex. B. B. Cra-
mwca / yknan.: B. B. Crammce, B. 1. Trotrorin. — K. : FOpinkom IuTep, 2008. — C. 283-288,
341-344.
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LLOTO BHJIy ITOKAPAHHS B CAHKIIIT I1i€1 CTaTTi CTAHOBUTH I’ SITh POKIB. 3 JI0-
nepskaHHsM BUMoT 4. 2 cT. 55 KK cyn Mae ripaBo npueaHaTy 0 OCHOBHOTO
TTOKapaHHS 1 Take JI0IaTKOBE, sIK TI030aBIICHHS ITpaBa 001iMAaTH ITeBHI TTOCa,IH,
HaBiTh ¥ TOAI, KOJHU 1€ TIOKapaHHs He nepeadaueHe B caHkuii crarti Oco-
omBoi wactuau KK, a Take momarkoBe moKapaHHs, SIK T030aBICHHSI BIHCHKO-
BOTO, CIEIiaJbHOTO 3BaHHS, PAHTY, YNHY a00 KBaJi(iKamiifHOTO Kiacy, 3a-
BXKIIU TIPU3HAYAETHCS Ha TijcTaBi cT. 54 3aranpHoi yactunu KK, 60 B3araii
He niepeadadeHe B yKOIHIM 13 caHkiii crareit OcoonuBoi yactuan KK. Takum
YHHOM, y HaBJICHMX BUTAJIKaX CYI TeK BUXOAWUTH 33 MiHIMaIbHI UM MaKCH-
MaJIbHI MeXI1 KOHKpeTHOI caHkiii crarti OcoonuBoi yactunu KK, ane nie He
CYIIEPEUUTD 3arajibHUM 3acajiaM IPU3HAYCHHS ITOKapaHHs, 00 OCTaHHE Mae
MIPU3HAYATHUCS CY/IOM HE TITHKH B MEKaX, YCTAHOBJICHUX y KOHKPETHIH CaHK-
uii crarri OcoomuBoi wactuau KK (1. 1 4. 1 ct. 65 KK), a #i BianoBigHO 10
nonokeHb 3aranbHoi yacTuau KK (1. 2 9. 1 ct. 65 KK).

2. Cy0 npusnauae nokaparHs 8i0N08iOHO 00 NON0NCeHb 3a2aNbHOT
yacmunu KK (. 2 4. 1 ct. 65 KK). L1 BuMora o3Havae, 110 CyJ Ma€e Kepy-
BaTHCA THMHU MPUHIIMITOBUMHI TIOJIOKEHHSIMH, SIKI 1Tepe1oavdeHi B 3aranbHil
gactruHi KK 1 XapakTepu3yroTh Ik yMOBH BiAIIOBIJAIEHOCTI 32 37I0YMH, TaK
1 LTI, BUIY TIOKapaHb, MiICTaBU, MMOPSJIOK Ta MEXI iX 3aCTOCYBaHHS TOIIO.
Hampuknan, npusHayaoyn mokapaHHs 3a He3aKiHYeHUH 3104YrH a0o 3a
3]I0YWH, BAMHEHHH y CIIBYYacTi, Cya Mae 000B’I3KOBO BPaxoBYBaTH TO-
noxxeHHs ct. 68 KK, a mpu Bu3HaueHH1 MoKapaHHs 3a CYKYyTMHICTIO 3JI0YMHIB
a00 BUPOKIB — 3000B’s13aHUI BUXOJUTH 3 TIOPSIJIKY 1 MEX HOTO TpU3HAa-
YeHHs1, BCTAHOBJICHUX JIJIsI ITUX BUMAKIB y crarTax 70—72 KK. Cyx noBunen
BpaxoByBaTH U iHIi nosoxkeHHs 3aranbHoi yactuau KK, 30kpema BuKO-
PHUCTOBYBaTH HaJaHi HOMY 3aKOHOM MOKJIBOCTI 3 TIOM’ SIKIIIEHHSI TOKapaH-
Hs1, TepeadadeHi, HaMpUKIaz, 4. 3 cT. 43, crartamu 69 ta 69' KK toro.

3. Ilpu npusnayerHi nOKapanHs cyo ypaxo8ye CmyniHo MsdiCKOCHI
BUUHEHO20 3N0YUHY, 0CO0Y BUHHO20 Ma 0OCMABUHU, WO NOM AKULYIOMb Ma
obomscytoms noxkapanns (1. 3 4. 1 ct. 65 KK). s Bumora o3Hadae, o cyn
peTenbHO aHalli3ye i BCeOIYHO OIIHIOE BCi iHAMBIAYyalbHI 0COOIUBOCTI
KOHKPETHOI cripaBu. Cmyninb mssjickocmi BAMHEHOTO 3JI0UMHY HacaMIIepe]l
BusHavaeThes B ¢T. 12 KK, sKa mmoaiisie BCl AiTHHS Ha 3JI0YMHH HEBEIHKOI,
CEPeIHBOI TSHKKOCTI, TSHKKI Ta 0COOIMBO TKKI. ToMy, SIKIIO HIeThCs PO
37I0YMH HEBEINKOI TSXKKOCTI, Cy MOXKE MMPU3HAYUTH HAMOUIBII M SKE TT0-
KapaHHs, 3a3HaUCHE B aJbTEPHATHUBHIN CaHKIIi1, a00 HaBiTh 3aCTOCYBAaTH
ct. 69 KK. SIKio ’k BUMHEHUN 3JI0YHH € TSHKKUM a00 0COOIUBO TSKKHM,
CyI MO’KE TPU3HAYUTH 32 HHOTO MMOKApaHHS Y BUI M030aBICHHS BOJII HA
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TPUBAJINN CTPOK, @ 32 OCOOIUBO TSDKKHU 3JI0YMH — HaBITh JOBIUHE I10-
30aBJICHHS BOJII.

CTyniHb TSHKKOCTI 3I04MHY BH3HAYAETHCS 1 XapaKTEpPOM KOHKPETHOTO
37104MHY. Y 3B 513Ky 3 UM CYJl Ma€ BPAaXxOBYBaTH LIHHICTh THX CYCHUIBHUX
BIIHOCHH, Ha SIKi TIOCSTAa€ BUHHUM, TOOTO BU3HAYUTH 3HAUYIIICTH 00’ €KTa
3nounHy. Harmpukiai, sSKIo TsKKi TUISCHI YIIKO/KSHHS 3a0/IisTHI HE OJTHIMH,
a JIekimpkoM ocobam, To B Mexkax cakiii 4. 1 ct. 121 KK (Bix i’situ o
BOCHMH POKIiB TI030aBJICHHS BOJI1) BAHHOMY MOXe OyTH NMpU3HAueHEe T10-
KapaHHs Onrx4ye 10 MaKCUMyMy a00 HaBiTh MaKCHMAaJbHIH HOTO CTPOK.
CTymiHb TSKKOCTI 3JI04MHY BU3HAYAETHCS 1 XapaKTepoM Ta 00CSIroM Ha-
CITIIKIB — YUM OUTBII TSDKKI HACHIIKHA CIIPUIHHEHI 3JIOYMHOM 1 UM O17Th-
1ie po3Mip 3aBJaHuX 30MTKIB, THM OiNbII CyBOpE MOKAapaHHs MOXe OyTH
[IPU3HAUYCHE BUHHOMY.

V¥ nynkri 3 mocranoBu [lnenymy Bepxosaoro Cyny Ykpainu Big 24
xoBTHsI 2003 p. yBara cy/iB 3BepTa€ThCs Ha T€, 110, BU3HAYAIOYH CTYIiHb
TSDKKOCTI 37104KHY, CyAM TIOBUHHI BUXOIUTH 13 0COOJIINBOCTENH KOHKPETHO-
ro 3JI0YMHY Ta 00CTaBUH HOTo BUMHEHHS ((opMa BUHU, MOTHB 1 MeTa,
crnoci0, cTajiis BUNHEHHS, KUTbKICTh €I1130/1iB 3JI0YUHHOI JisUTBHOCTI, POJIh
KOXKHOTO 13 CIIByYaCHHUKIB, XapaKTep 1 CTYIiHb TSHKKOCTI HACIIIKIB, M0
HAaCTaJH, TOIIO).

[Ipu npu3HaYeHHI MOKAPAHHS CYJ YPAXOBYE 0C00Y GUHHO20, OCKIIBKH
o0cTaBuHH, WO 11 XapaKTepu3yOTh, MAIOTh JyXKe BEIMKE 3HAUCHHS IS
BHPIIIEHHS MUTAHHA PO 00paHHS KOHKPETHOI MipH MOKapaHHA. 3TigHO
3 LI€F0 K MOCTaHOBOIO [1eHyMy, TOCTiIKYIOUM 1aHi Mpo 0co0y BUHHOTO,
Cy[ IIOBHHEH 3’sICyBaTH HOTO BiK, CTaH 3/10pOB’sl, IOBEIIHKY 10 BUMHCHHS
37I0YMHY K y TIOOYTi, TaK i 32 MiclleM poOOTH UM HaBYaHHS, HOTO MUHYIIE
(30KpeMa, HasBHICTh HE3HSATHX YW HEMOTAICHUX CYJUMOCTEH, aaMiHiCcTpa-
TUBHUX CTSTHEHB), CKJIaJl POJIMHU (HAsSBHICTh Ha yTPUMaHHI JIiTeH Ta 0ci0d
ITOXHWJIOTO BiKY), MaTepialbHAN CTaH Ta iH.

BaxxnuBe 3HaueHHS IpU MPU3HAYEHHI MOKapaHHS MAIOTh i 00CTaBUHH,
10 HOT0 TIOM’ SIKIIYIOTh Ta OOTSKYIOTb.

§ 3. O6cTaBuHM, 0 MOM’AKIIYKOTH
Ta 00TSZKYIOTh IIOKaApPaHHA

Obcmasunu, wo nom aKuyoms ma 0OmsICYIoms NOKAPAHHS, — Ye
8CMAH0BIIEHI CYOOM 30 KOHKPEMHOIO0 CNPABOI0 00 ekmueni ma cyo eKmusHi
YUHHUKU, WO HE € O3HAKAMU KOHKPEMHO20 CKAAOY 3MOYUHY | He NIUSAI0Mb
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Ha 1020 Keanigikayiio, npome c8iOHaAmMs NPO 3HUNCEHHS YU NIOGUUEHHS
CYCRINbHOI Hebe3neyHoCcmi 84uHeH020 OiHHA | (A00) 0codU GUHHO20 T MUM
Camum 8UCMYnaioms niocmagamu 0 NomM AKWEHHS 4i NOCUTIeHHS NOKA-
DAHHS.

VY ugactui 1 ct. 66 KK mependadeno Taki o6cmasumi, ujo nom skutyioms
NOKAPAaHHSL:

1) 3’sBIIeHHS 13 313HAHHAM, IIUPE KasATTS a00 aKTHBHE CIPHUSIHHS PO3-
KPHUTTIO 3JI0YUHY;

2) noOpoBUIbHE BiJIIIKOyBaHHS 3aBAaHOTO 30MTKY a00 YCyHEHHS 3a-
MOISTHOT IIIKO/IN;

2") HataHHsI METUYHOT a00 1HIIIOT JOMOMOTH MTOTEPIIOMY Oe3Mmocepe/-
HBO HICJISl BYMHEHHS 3JI0UHHY;

3) BUMHEHHSI 37I0YMHY HETIOBHONITHIM;

4) BYMHEHHS 3JI0YMHY KIHKOIO B CTaHi BariTHOCTI;

5) BUMHEHHS 3JI0YMHY BHACIIOK 30iry TSHXKKUX 0COOUCTHX, CIMEHHHMX
YU iHIIMX 00CTaBHH;

6) BUMHEHHS 3JIOUYMHY IIi]] BIUTMBOM ITOTPO3H, IPUMYCY abo uepe3 mMa-
TepialibHy, CITy>KOOBY UM I1HIITY 3aJI€KHICTh;

7) BUNHEHHS 3JI04MHY i1 BIUIMBOM CHJIBHOTO AYIIEBHOTO XBHUIIIOBAHHS,
BHUKJIMKQHOTO HETIPAaBOMIPHUMH 200 aMOPaIIbHUMU TiIMU TIOTEPITIIIOTO;

8) BUMHEHHS 3JI0YMHY 3 TIEPEBUIIICHHSM MeX KpalHhOi HEOOXiTHOCTI;

9) BUKOHAHHSI CHIENIaTbHOTO 3aBAAHHS 3 TIONIEPEIKEHHS UM PO3KPUTTS
3JIOYMHHOI IiSUTBHOCTI OPraHi30BaHOI TPYNH UM 3J0YMHHOT OpraHizallii,
MO€HAHE 3 BUMHEHHSIM 3JI0YMHY Y BUNaaKax, nependauenunx KK.

[epenik oocraBuH, HaBeaeHUX y 4. 1 cT. 66 KK, ne € suuepnuum 1 3rin-
HO 3 4. 2 cT. 66 KK cyn mae mpaBo BpaxoByBaTy NpH MpHU3HAYEHHI TOKapaH-
HA K 00CTaBHHM, IO HOTO MOM’ SIKIITYIOTh, 1 Taki, ki B 4. 1 cT. 66 KK
npsiMo He nependadeHi. Ha mpakThii cyau MHUPOKO KOPUCTYIOTHCS UM
IIPaBOM 1 BpaxoBYIOTh IIPH MPU3HAUYEHHI TIOKapaHHS TaKi, HAPHUKIIAL, 00-
CTAaBHHH, SIK BUMHEHHSI 3JI0YMHY BHACIIIOK 30iry BUIIAJIKOBUX OOCTaBHH UM
HEMPaBUJILHOI MMOBEIIHKM MOTEPIIJIOr0, BIIBEPHEHHSI IMiJICYTHUM ILIKIJJTH-
BHX HACIIJKIB 3JI0YMHY, YACTKOBE BiJ[IIKOJyBaHHS MaTepialbHUX 30UTKIB
Y1 MOPaJIbHOT KON TOLLO.

BpaxyBanH$ cyoM THX 00CTaBHH, TIEPETIK SIKUX HaBeAEHO y 4. 1 cT. 66
KK, € 0606 ’s13x0m cymy, TOMyY BiH HE MOKe ITHOPYBATH X NP IPU3HAYECHH1
nokapanHs. Hanpukian, Ko 3a cupaBoio BUSIBIICHO TaKy 0OCTaBHHY, SIK
LIMpe KasiTTs BUHHOTO, TO CyJ] TOBUHEH YpaxyBarTH ii py NpU3HaYeHHi Mo-
KapaHHs, OCKUIBKH 11 IpsiMo BUTUMBae 3 11. 1 4. 1 cT. 66 KK.
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BusnanHs cynoM iHIHX, Oe3MmocepeJHbO He 3a3HaYeHUX y 3aKOH1 00-
CTaBHWH K TaKHX, IO ITOM SKIIYIOTh MMOKAPAHHS, 3MIHCHIOETBCS 3d 11020
po3cyoom, TOMY PILLICHHS PO X ypaxyBaHHS Ma€e OyTH BMOTUBOBAHE Y BU-
poxky. [IpruomMy Ti 00CcTaBUHWU, 1110 HE 3a3HAYCHI B 3aKOHI, aJIe BPaXOBYIOTh-
CsI CYZIOM SIK TaKi, IO TIOM SIKIITYIOTh ITOKapaHHsI Ha mifacTaBi 4. 2 ¢T. 66 KK,
TTOBUHHI HABOJTUTHUCS y BUPOKY HiTKO 1 KOHKPETHO, 100 HE BUHUKAJIO HisIKUX
CYMHIBIB CTOCOBHO TOT0, YOMY CyJ| Ha Mi/ICTaBi iX ypaxyBaHHs IiHIIOB BU-
CHOBKY TIPO JOIIIBHICTH TIOM SIKIIIEHHS ITOKapaHHSI.

OOcTaBuHY, 1110 IOM’SIKIIYIOTh [IOKAPAHHS, MAIOTh BKIIUBE 3HAYCHHS ITPU
Horo npu3Ha4YeHHi, 00 iX HAsBHICTD 32 KOHKPETHOIO CIIPABOIO HAZA€E Cy/y Ipa-
BO: 1) IpH3HAYNTH OCHOBHE YH JIOJJATKOBE IMTOKAPAHHSI OJIFKIHMM JI0 MIHIMyMY
caHKIIii a0o B il MiHIMAITBHX MeXax; 2) 00paTy HalMEHIIT CyBOPHI BHJ] OCHOB-
HOTO TIOKapaHHS 3a AJITEPHATHUBHOIO CaHKII€0; 3) MPU3HAYNUTH TUIBKH OJJHE
JIOJIaTKOBE TIOKapaHH 3 KUTBKOX, TIepeA0aveHNX y CaHKIIil; 4) He MPU3HAYUTH
JIOJIaTKOBE MTOKapaHHsI, eperdadeHe B CAaHKLIT K (haKysIbTaTUBHE; 5) eperTn
710 OLIBLI M’SIKOTO BULy OCHOBHOTO TIOKapaHHs, HE 3a3Ha4€HOro B CAHKIIii Ha
mizgcTasi 4. 1 ct. 69 KK; 6) He mpu3Hauati 000B’A3KOBE JOATKOBE ITOKApaHHS
3 lofiep kaHHsIM BEMOT 4. 2 cT. 69 KK 7) 3HM3UTH 10 ABOX TPETHH MaKCHMAITh-
HHI cTpoK ab0 po3Mip HAHOILIBII CyBOPOTro BUIY OCHOBHOTO MOKAapaHHSI, Ie-
penbaueHoro B CaHKIIl, Ha mifcTasi cT. 69' KK.

Obcmasunu, wo 0omsadxicyroms nokapanus, nepenideri y 4. 1 ct. 67 KK,
a came:

1) BYUMHEHHS 3]I04YMHY 0COOOI0 TIOBTOPHO Ta PEIUINB 3JI0UHHIB;

2) BYMHEHHS 3JI0YMHY TPYTIO0 0Ci0 3a IMoTnepeTHhOI0 3MOBOTO (YaCTHHU
2 abo 3 cr. 28 KK);

3) BUMHEHHS 3JI0YMHY Ha IPYHTI PacoBOi, HAI[IOHAJIBHOI UM PEITiiHOT
BOpOKHEUi a00 po30pary;

4) BUMHEHHS 3JI0YMHY Y 3B’ 513Ky 3 BUKOHAHHSIM MOTEPIIIUM CITyKOOBO-
ro a00 rpoMaJICEKOr0 000B’SI3KY;

5) TSOKKI HACTIAKH, 3aBAaH] 3JI0IHHOM;

6) BUMHEHHS 3]I0YMHY L1010 MAJIOJIITHBOTO, 0COOM MOXUIIOTO BiKy 200
ocobu, mo nepedyBac B 6€3M0paJIHOMY CTaHi;

7) BUMHEHHS 3JI0YMHY 11010 JKiHKH, SIKa 3aBiJOMO Ul BUHHOTO Iepe-
OyBaja y CTaHi BariTHOCTI;

8) BUMHEHHS 3J0YMHY 100 0CcOo0M, sSKa mepedyBae B MaTepiaibHii,
CITy>kOOBI YH 1HIITIH 3aJIEKHOCTI BiJ] BAHHOTO;

9) BUMHEHHS 3I0YMHY 3 BUKOPUCTAHHSAM MaJOiTHHOTO 200 0codu, 110
CTpaKJa€e TICUXIYHUM 3aXBOPIOBaHHIM YH HEJIOYMCTBOM;
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10) BUMHEHHS 3I0YMHY 3 0COOIUBOIO )KOPCTOKICTIO;

11) BYMHEHHS 37I0YMHY 3 BUKOPUCTAHHSIM YMOB BOEHHOTO 200 HaJI3BH-
YaHOTO CTaHy, iHINX HAJ3BUYAHNX TTOMIN;

12) BUMHEHHS 3JI0YMHY 3arajibHOHEOE3MEUHIM CII0CO00M;

13) BUMHEHHS 3JI04MHY 0CO00I0, 1110 TIepeOyBa€e y cTaHi alKOTOJIbHOTO
cI’sHiHHS 200 y CTaHi, BUKJIMKAHOMY BXKMBaHHSIM HAPKOTHYHHUX 200 1HIIHIX
OJIypPMaHIOKUYUX 3aC00IB.

VY wacrusi 3 cr. 67 KK BctaHoBneHo, 110 MpH MPU3HAYCHHI TOKapaHHS
CyZ HE Ma€ IpaBa BU3HATH TAKUMHU, 1110 HOT0 O0TSXKYIOTh, 00OCTaBUHH, HE 3a-
3HaueHi y 4. 1 ct. 67 KK. Otxe, Ha BiIMiHY BiJ] 00CTaBUH, 10 ITIOM’SIKIITYFOTh
MOKapaHHsl, Iepelik 00CTaBHH, 110 HOTO OOTSIKYIOTh, € UYEPNHUM 1 PO3-
IIMPEHHIO Hi 3a AKUX yMOB He Timysrae. Lle cremnianbHo 3a3HaueHo y 1. 6
nocranosu [Inenymy BepxoBnoro Cyny Ykpainu Bix 24 xostas 2003 p.,
TOMY IIIe HasiBHI Y MIPAKTHIII CIIPOOH PO3IIUPUTH MIEpelTik 00CTaBUH, 110 00-
TSDKYIOTh IOKapaHHsI, 32 PaXyHOK TaKHX, HAPUKIAJ, K HEBU3HAHHS Mij-
CYAHHUM CBO€1 BHH, BiZIMOBA AaBaTH ITOKA3aHHSI, BIICYTHICTb ILIUPOTO KASTTS
y BUMHEHOMY 3JI0YHHI TOIIO, Cylepevarh 3aKOHY 1 € HEPUITYCTUMHUMH .

Biamosigao mo 4. 2 ct. 67 KK cyny HamaeTbest mpaBo (3alie)HO BiX
XapakTepy BUMHEHOTO 3JI0YMHY 1 3 000B’SI3KOBUM MOTHBYBAHHSIM IIOT'O
pillIeHHsT Y BUPOKY) HE BU3HATHU 0)0b-KY 13 3a3HaueHux y mit. 1, 3-5, 8, 11,
13 4. 1 ct. 67 KK oOcTaBuH Takoro, mo o0TsKye mokapanus. OTxe, i3 mpu-
nuciB 4. 2 ct. 67 KK Burumsae, mo nependadeni B 4. 1 ¢t. 67 KK o0craBu-
HU 3aKOH TIOJUISIE HA 061 epynu: a) J0 MEepIIoi HaJekaTh Ti 3 HUX, fK1 3a
Oy/b-SIKUX YMOB CYII 30006 ‘s3aHull BpaxyBaTu SIK Taki, 10 OOTSHKYIOTh TO-
kapanss (m. 2, 6, 7, 9, 10, 12 4. 1 c. 67 KK); 0) apyry rpyiy ckiagaioTh
00CTaBHHH, 1110 OLIIHIOIOTHCS SIK TaKi, 110 OOTSHKYIOTh MOKApaHHs, 3 PO3Cy-
Odom cydy, SIKUIA Ma€ TPaBo BU3HATH YU HE BU3HATH 1X TakumH (. 1, 3-5, 8,
11, 13 u. 1 ct. 67 KK). IIpu oMy mificTaBoro JjIsl TAKOTO PIllIEHHS CyIy
€ HasIBHICTh UM, HABIIAKH, BIJICYTHICTh 3B’SI3Ky BIINOBIIHOT OOCTaBUHH 3 X~
PAaKmMepoM 64UHEH020 3104UHY. 30KpeMa, Cyll MOYKE HE BU3HATH ITOBTOPHICTh
3nounny (4. 1 . 67 KK) o6ctaBrHOIO, 1110 00TSIKYE TOKapaHHs, HAPUKIIA,
Yyepe3 TPUBAJIMI PO3PHB Y Yaci MiXK 3JI0YMHAMH, SIKi ii YTBOPIOIOTS.

HasBHicTh 00CTaBHH, 110 OOTSIKYIOTH TIOKAPAHHS, HAJIAE CYTy MOXKIIH-
BicTh: 1) MPU3HAYNTH OCHOBHE UM JIOAATKOBE MOKapaHHs OJIKYE 10 MaK-
CUMYMY CaHKIIIT a00 B ii MaKCUMaJIbHUX MEXax; 2) 00paTH HalOLIbII Cy-
BOpHIl BUJ] OCHOBHOTO TIOKapaHHsI 32 aJIbTEPHATUBHOIO CAHKLIETO; 3) MIpU-

! Bicu. Bepxos. Cyny Vkpainu. — 2003. — Ne 5. — C. 18-19; Pimenns Bepxos. Cymny
VYkpainu. — K., 2005. — Bum. 1 (10). — C. 96-97.
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3HAUUTH BiJ[pa3y KilbKa JOAATKOBHX MOKapaHb, Mepea0aueHuX y CaHKIil;
4) nmpueaHaTH 10 OCHOBHOTO TIOKapaHHsI Ha MiJIcTaBl HOPM 3arajibHoOl Yac-
tran KK (crarTi 54 ta 55 KK) Take momaTkoBe MmOKapaHHs, SIKE B CAHKIIIT
He nepenoavyeHe; 5S) BiIMOBUTHCS Bijl 3acTocoByBaHHs cT. 69 KK; 6) Buiitu
3a MaKCMaJbHY MEKY IT030aBJICHHS BOJIi, BCTAHOBJICHY B HAHOLIBII CYBO-
pi#t cankii, 200 32 MaKCUMaJIbHUHI CTPOK IIHOTO BUIY TIOKapaHHS, ITEPeI-
Oavenwii 4. 2 ct. 63 KK, npu Bu3HaYeHHI 0CTaTOYHOIO MMOKApaHHs 3a Cy-
KYIHICTIO 3JI0YMHIB a00 BUPOKIB 32 YMOB, Tiepe0aueHuX y YacTHHAX 2
crareit 70 Ta 71 KK.

BesnocepenHbo 3a3HavyeHi B 3aKOHI 00CTaBUHMU, 1110 TIOM SIKINYIOTh Ta
OOTSKYIOTh ITOKapaHHs1, IOBMHHI HABOJUTHUCS B THX (OPMYITIOBaHHSIX, K
BHKOPHCTOBYIOTHCS Y BIAMOBITHUX IMyHKTaX 4. 1 ¢T. 66 Ta 4. 1 cT. 67 KK,
3 1X KOHKPETH3ali€lo MI0/10 Ti€l CpaBH, M0 po3MIsAaeTbes cynoM. Heob-
X1JIHICTb, @ IHO/1 1 00OB’SI3KOBICTh TAKOT KOHKPETHU3AIIIT MOSCHIOETHCS THM,
110 JIesiKi 00CTaBUHM OITUCYIOTHCS B 3aKOHI Y 3araibHil (hopmi (Harmpukiam,
BUYMHEHHS 3JI0YMHY HETIOBHOJITHIM, 3aIIOIisTHHS 3I0YMHOM TSKKUX HACIi/I-
KiB TOIIIO).

VY 3B’S3Ky 3 XapaKTePUCTHKOIO 0OCTaBUH, IO TIOM’ SIKITYIOTh Ta O0TS-
XKYIOTb TIOKapaHHsI, BEJIMKOTO 3HaYCHHsI HA0yBa€ MOMuUBY8anHs NOKAPAHHS
y BUPOKY. I3 mpumucis 4. 2 c1. 65 KK BuIinBae HeoOXiIHICTh MOTHBYBaH-
Hs okapaHHs, a cT. 334 KIIK 3000B’s13y€ cy1 MOTUBYBaTH Y BUPOKY ITPH-
3Ha4YeHe MOKapaHHs 1 BUMarae, o0 Oyiiu HaBeJIeHi MTiICTaBU OOpaHHsI CyIoM
Horo BifmoBiHOT Mipu. MOTHBYBaHHS MTOKapaHHS Ma€ OyTH KOHKPETHUM
1 BIATIOBigaT MpUHIMITY HoTo iHAMBIMyasizamii. ToMy He MOXXHa BH3HATH
3aJJ0BIJIBHUM TaKe MOTUBYBaHHSI IOKapaHH, KOJIU y 3arajibHii ¢popmi, 6e3
HaJIC)KHOT KOHKPETH3AIIii Cy/I ITOCUIIAETHCS Y BUPOKY Ha BPaxyBaHHS «TSDK-
KOCTI BUNHEHOTO 3JIOYMHY 200 JaHUX PO 0CO0Y BUHHOTOX'.

[Ipu MoTuBYBaHHI 00paHOi MipH MOKapaHHS CYJ MOXKE MOCUJIATUCS
y BUPOKY JIUIIIC HA T1 00CTaBUHH, SIKi OYJIM MPEJMETOM JTOCIIIJHKESHHS 1 TijI-
TBEpJDKEHI B cyqoBoMYy 3acimanHi. OTxe, Oyab-sika 3 00CTaBUH, IO
MOMSIKIITY€ YK OOTSDKY€ TIOKapaHHsI, Ma€ OyTH MPEAMETOM pO3IIIsiAy 1 10-
BEJICHHS B CY/JIOBOMY 3aCiJIaHHI 1 TIJIbKK 332 YMOBH, SIKIIO I[F0 0OCTaBUHY
OyJ10 IificHO BCTAHOBJIEHO, BOHA MOYKE OyTH IMOKJIaJieHa B OCHOBY BUPOKY
1 BKJIIOYEHA Y MOTHBYBaHHSI IPU3HAYCHOTO CYJIOM ITOKapaHHS.

KoxHa 3 00cTaBUH, 1110 IOM’IKIIIye a00 00TSKYE MOKApPaHHs, HE MOXKE
pOo3MmIIAIaTHCS 130Jb0BaHO. 3aKOH OPIEHTYE CyJl Ha BpaxyBaHHsI BCiX o0cTa-
BUH B IX CyKynHOCmI, 1O 1 € MiACTaBOI0 OOpaHHs CYI0OM KOHKPETHO1 Mipu

! TIpakruka cyaiB Ykpainu 3 kpuminanbaux cipas (2006-2007). — C. 169-176.
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nokapanHs. JIumie 3a Takux yMOB OfIHI 00OCTaBUHH MiAKPIIUTIOIOTH YK HEl-
TPaNi3yIOTh 1HII a00 BUCTYIAIOTh K OUTBIN YX, HABIIAKH, MEHII BaroMi.

Ha mpaxruiii TpamistoTees  CUTYallii, KoM 00Ha ti ma cama obcma-
suna iependadeHa y aucrio3unii crarti Ocoonusoi yactunu KK sk o3Haka
CKJIaJly KOHKPETHOTO 3JI0YMHY 1 BogHOYAC (Dirypye B mepeiiky Tux oocra-
BHH, 5IKi 3a3Ha4eHi y cTarTsax 66 abo 67 KK sk Taki, 1o moM’ IKIIyroTs 9u
00TsKYIOTH oKapanHs. Hanpukian, ct. 116 KK nepenbavae Biamosiganb-
HICTh 32 BOMBCTBO, BYUNHEHE B CTaHI CHJIHHOTO TYIIEBHOTO XBHJIIOBAHHS,
HasBHICTH SIKOTO 1 BU3HAUA€E KBaJTi(DiKaIlito 3I0YMHY caMe 3a IIi€10 CTaTTer0
KK. IIpore i B . 7 4. 1 ct. 66 KK BUMHEHHS 37104MHY MiJ BIJIABOM CHJIb-
HOTO TYIIEBHOTO XBUJIFOBAHHS BH3HAETHCSI OOCTABHHOIO, 1[0 TTIOM SIKIIYE
nokapanHs. Kpamikka mipsirae kBamigikarii 3a 4. 2 cr. 185 KK, sxmo ii
BYMHEHO MOBTOPHO, ane y 1. 1 4. 1 c¢T. 67 KK BuMHEHHS 37104MHY TOBTOPHO
BU3HAETHCSI 0OCTABUHOIO, 10 OOTSIKYE ITOKAPAHHSI.

VY TakuX CHUTYyaIlisiX BUHUKAE 3alTUTaHH: 91 MOXE CyH, KBaJi(hiKyodn
JIi1 BUHHOT'O 32 BiJINIOBITHOKO CTATTer0 (YacTHHOI cTarTi) OcoOaMBOi Yac-
tuan KK, mpu npusHadeHHi mokapanHs e pa3 (To0To Bapyre) BpaxyBaTu
Ty OOCTaBHHY, IO BILTMHYJIA HA KBATI(iKaI[iIO IIOTO 3JI0YHHY, K TaKy, 110
oM’ skirye abo 00TSHKy€ MoKapaHHsl, 00 BOHA 3a3HaUeHa i B CTaTTsX 66 a0
67 KK? 3akoH y 4. 3 cT. 66 Ta 4. 4 ct. 67 KK Bupimrye e nutanus ogHo-
3HAYHO: SIKIIO OyIb-sKa 3 00CTaBHH, IO MTOM’SIKIIY€E 200 OOTIKYE IMOKapaH-
Hs1, iepeabaueHa B aucno3uilii crarti OcobnuBoi yactuau KK sk o3Haka,
10 BIUTUBAE Ha KBaTi(iKaIlilo 37I04MHY, Cy/l HE MOXE IIIe Pa3 BPaxoByBaTH
ii mpy MpU3HAYEHHI MOKApaHHS K TaKYy, 110 HOTO IOM SIKIITy€ Y1 00TSIKYE'.
Le piteHHs TPYHTYETBCSL HA TOMY, IO KOJIM O offHa i Ta cama oOcTaBHHA
BpaxoByBaJacs ABi4i — 1 Ipu KBautiikamii 3704nHy, 1 IpH MpU3HAYEHH] 32
HBOTO MOKapaHHsl, [1e MPU3BEJIO O 10 MOPYLIECHHS BIAOMOTO NPUHLIMILY
IpaBa Mpo HEMOXKIIMBICTH 3aCyKeHHs ABiui 3a Te came (4. 3 ct. 2 KK).

§ 4. IIpn3HavYeHHs NOKAPAHHA 32 HAABHOCTI
00CcTaBHH, 10 HOI0 MOM’AKIIYKOTh

V crarti 66 KK BcTaHOBJIEHO 3aranbHui MOPSAOK ypaxyBaHHS CyIOM
MIpU IpU3HAYEHH] MOKapaHHs 00CTaBUH, 110 HOTo MoM’ SIKIITyI0Th. OmHaK
nopsiy i3 M y cT. 69! KK 3akpimieno ocobnusi (cniemianbHi) MpaBuia,

! TIpakTuka cyniB Ykpainu 3 KpuMiHaiapHuX cipas (2006-2007). — C. 210-211,220-222,
227-230.
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3T1JIHO 3 IKMMH 33 HaIBHOCTI OOCTaBHH, IT10 ITOM  SIKIITYFOTb TIOKapaHHs 1 Iepe;I-
Oaueni . 1 Ta 2 4. 1 c1. 66 KK, BizicyTHOCTI 00CTaBUH, 10 OOTSXKYIOThH T10-
KapaHHs, a TaKOXX P BU3HAHHI TICY/THUM CBO€I BUHU CTPOK ab0 po3mip
MOKapaHHs He MOJKE MIEPEBHUILYBATH ABOX TPETUH MAKCUMAJIBHOTO CTPOKY 200
PO3Mipy HalOLIBIII CYBOPOTO BUIY MTOKApaHHSI, TIEPEI0aIeHOTO BiIMOBITHOIO
CaHKIII€I0 CTaTTI (CaHKIiero yacTuHu ctarTi) OcobmBoi wactTran KK.

ITiocmasamu 3actocyBanus cT. 69' KK 3aKkoH BU3HAE IEKITbKa YNHHUKIB,
acame: 1) HasIBHICTB JIUIIIE THX OOCTABHH, IO TTOMAKIITYIOTh ITOKapaHHs, sIKi
niependadeni y mi. 1 ta 2 ct. 66 KK; 2) BiacyTHiCTh 00CTaBHH, 10 O0TSIKYIOTH
MOKapaHHs1; 3) BU3HAHHS MiJICYHUM CBO€T BUHU Y BUMHEHOMY 3JIOYHHI .

1. ¥ mynkrax 1 ta 2 ct. 66 KK nependadeno: a) 3’ aBiueHHS i3 313HAHHAM,
0) mupe KasATTs; B) aKTHBHE CIPUSHHS PO3KPUTTIO 3II0YMHY; T') TOOPOBIITb-
HE BiJIIIKOAYBaHHS 3aBAaHOTO 30UTKY; I') YCYHEHHS 3aIlOisTHOT IIKOIHU. Yci
111 ()OPMU TIOBEIIHKY OCOOU € PIZHOBUJIAMHU TaK 3BAHOTO OILIbHOSO KasMmsl,
sIKE TIONIATAE B TOMY, 110 0c00a, BUHHA y BYMHEHHI 3JI0YMHY, TICIIsI HOTO
BUYMHEHHSI, ajie 10 OCTAaHOBJICHHS BUPOKY J0OPOBIILHO 3iHICHIOE MEBH1
aKTHBHI 1Iii, CIPSIMOBaHI Ha BiIBEPHEHHSI, 3SMCHIIICHHS Y1 BiIIITKOAYBaHHS
3IMIOYMHHMX HACHIJIKIB. AJte T0OpOBUTHHE BiIIKOTyBaHHS 3aBAaHOTO 30UT-
Ky 200 yCyHEHH: 3al0/1isIHOT IIKOAN MOXKYTh CY/IOM 1 HE BPaxOBYBAaTHCS SIK
migcTaBa i 3actocyBanHs cT. 69! KK y Tux BUmaakax, KO Taki 30MTKH
a00 KOy 37I0YMHOM HE OYJ10 3aM0/TisTHO?.

2. Tpm 3acrocysanti ct. 69' KK y cripaBi moBuHHI OyTH BiICyTHI 00CTa-
BUHH, 1110 OO TSDKYIOTb ITOKapaHHs, To0To rependadeni 4. 1 ct. 67 KK. Ane mpu
OIlIHIII 1€l miyicTaBu 3actocyBanHs cT. 69! KK ciiji ypaxoByBaTH MOJIOKSHHSI
4. 2 ct. 67 KK, 3rizHo 3 Koo ¢y Ma€e mpaBo 3aJIeXKHO BiJl XapakTepy BUMHE-
HOT'O 3JI04MHY HE BU3HATH Oyj1b-sIKy 13 3a3HayeHux y . 1,3-5,8, 11 ta 13 4. 1
ct. 67 KK 06cTaBrH Takoto, o 00TsKye okapaHHs. HeBU3HaHHS CyioM X
00CTaBUH TaKUMH, 10 OOTSKYIOTh TIOKapaHHsI, CBITYHUTh PO iX BiJCYTHICTb
y CIIpaBi, 10 HaJae Cyy TpaBo 3acTocyBaru cT. 69! KK.

3. OnHiero 3 mifcraB 3actocyBanHs cT. 69! KK e BU3HAHHS MiICyTHUM
CBO€1 BUHU y BUMHEHOMY 37104MHI. OHAK CITiJl MaTH HA yBa3i, 110 118 MiJI-
CTaBa MEBHUM YHHOM CTHUKAETHCSA 3 00CTaBUHAMHU, TIepeI0adeHuMH y 11. 1
cT. 66 KK, oCKinbKy 3’SBICHHS 13 313HAHHSAM Ta MIUPE KasATTS TaKOXK TIPH-
MyCKalOTh BU3HAHHS 0COOOIO CBOE€T BUHH, BUCIIOBJICHHS JKAIO 3 IPUBOAY
BUMHEHOTO Ta Oa)KaHHsI BUPABUTH CHUTYAIII0, [0 CKJIaaacs’.

! Bicu. Bepxos. Cyny Vipainu. —2009. — Ne 3. — C. 23-24.
2 Tam camo. —Ne 7. — C. 12.
3 Tam camo. — 2006. — Ne 12. — C. 14; 2008. — Ne 1. — C. 22-23.
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3a HasBHOCTI 3a3HaueHuX y cT. 69' KK migcTaB cTpok abo po3mip npu-
3HAUEHOT'O CY/IOM MOKapaHHsS HEe MOXKE TIEPEBHIIYBATU 080X MPEMUH MAaK-
CUMANBHO20 CIMPOKY a0 po3MIpYy HAUDIIbUL CYBOPO2O 8UOY NOKAPAHMHS,
nepeobauernozo 6 cankyii cmammi (vacmunu cmammi) Ocodaueoi yacmunu
KK. 13 iux mpumuci ct. 69! KK BurmmBae, mo ii BAMOTH MaroTh ISt CYLY
00086 ’513K08U1l XapaKTep, a BCTAHOBJICHI B I1ill HOPMI TIpaBHIIa TIOM SIKIIICHHS
MOKAapaHHs 3aCTOCOBYIOTHCS:

— JIAIIE 0 TaKUX BHUIIB MMOKapaHb, SIKi MAIOTh CMPOKOSULL XapaKTep
(HampukIIa, Mo30aBIIeHHS BOJi) a00 MPU3HAYAIOTHCS Y TIEBHOMY pO3Mipi
(manpukiag, mwtpad) i He MOXKYTh 3aCTOCOBYBATHCS, SKIIO HAHOLIBII Cy-
BOPHUM BHJIOM [TOKapaHHsI Y CAHKIIIT € dosiune nozdaenentst 6ol (HaPUKIIA,
4. 2 c1. 115 KK), 60 ocranHe Mae 6e3cTpoKOBUl (HEBU3HAYCHHIA CTPOKOM
49H pO3MipoM) XapakTep. BUHATOK i3 HOTO MpaBuiIa CTAHOBIISITD JIMIIIE BH-
maaku 3actocyBanus cT. 69! KK 10 oci6, sxwum 3rigro 3 4. 2 cT. 64 KK
He MOyKe OyTH MPU3HAYEHO TTOKAPAHHS Y BU/I IOBIYHOTO MT030aBIICHHS BOJTI
1 10 SIKMX Yy 3B’s3Ky 3 1M BuMorH cT. 69' KK maroTe 3actocoByBarucs,
BUXOJSYH 13 BCTAHOBJIEHOI B CAHKIIIT MAKCHUMAaJILHOI MEXK1 IT030aBIEHHS BOJII
Ha MeBHU cTpok (1. 6° noctanosu [Inenymy BepxoBraoro Cyny Ykpainu
Big 24 sxoBTHS 2003 p. B pen. Bix 12 wepsus 2009 p.);

— JIUIIIE IO OCHOBHO2O BUITY TIOKapaHH:I 1 00XO/ISITh J0AaTKoBe. ToMy, SIKIIO
B CaHKIII MOpsiZ 13 OCHOBHUM I1epe10aueHo i J0AaTKOBE TOKapaHHs, TO IPU
3actocyBaHHi BUMOT cT. 69' KK ocraHHe /10 yBaru cynom He OepeThes;

— JIUIIIE 10 HAUOLIbUU CY8OPO20 61d) OCHOBHOTO ITOKAPAHHS, SIKE ITePel-
OadeHo y BiAMOBIiMHIN caHKII. ToMy, SKIIIO CAHKIIIS € aTbTePHATHBHOIO,
cyn 30008’ s13aHmit 3acTocyBat Bumoru cT. 69! KK BiJHOCHO MakcHMalb-
HOTO CTPOKY (pO3Mipy) JIHIIE Haubinbl CY8Opo20 BULY OCHOBHOTO MOKa-
PaHHS 3 YMCIIa THX JEKUTBKOX, SIKi y i caHKIi1 epenoadeHi. [ s (MeHt
CYBOpi) BUAM OCHOBHUX MOKapaHb, epeadadeHi B aIbTePHATUBHIHM CaHKII1,
MOXXYTh OyTH NMPU3HAYEHI CyJJOM y MEXaxX THX MaKCUMaJbHUX CTPOKIB
(po3MipiB), siki BCTAHOBJICHI JUTS HUX Y il caHkii (1. 6° moctanoswu [lie-
nymy Bepxosnoro Cyny Ykpainu Bin 24 xostast 2003 p. y pen. Bix 12 ueps-
Hsa 2009 p.). Tak, K110 MPU3HAYAETHCS TIOKAPAHHS 32 KPAIKKY, TO CTPOK
HaO1IBII CYBOPOTO BHTY TIOKapaHHs, TepedadeHoro B caHkiii 4. 1 ct. 185
KK (mo36aBieHHs BoJi 10 TPhOX POKIB), 3TiAHO 3 BUMoramu cT. 69' KK
HE MOYKE TIePEBHUIITYBaTH JBOX TPETHH HOTO MaKCUMAIIbHOI MeXI (JIBa POKH),
TOJII SIK 1HII BUAM MOKapaHb (mrpad, rpoMajiChKi Ta BHIIPAaBHI POOOTH,
apemIT) MoXyTh OyTH MPU3HAYEHI CYJJOM y MaKCHUMaJbHUX MEKaX, BCTa-
HOBJICHUX JUISI HUX y caHKIil 4. 1 c1. 185 KK.
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3acrocyBanns ctT. 69! KK moBuHHO OyTH MOmugosane 3 nOCULAHHAM
y BUPOKY Ha IIF0 HOPMY 3aKOHY.

[Tpu3HaueHHs nokapanHs 3a npasuiamu cT. 69' KK npunycrume numre
3a YMOBH, SKIIIO HasIBHI 32 CIIPAaBOK0 00CTABUHU BUKIIFOYAIOTh MOYIIUBICTh
3BUIBHEHHS 0COOHM BiJ] KpUMiHAJIBHOI BiAMOBIAIIBHOCTI Ha Ti/ICTaBi CT. 45
3aransHol vactuau KK, a Takosx Huszku crareii Ocobnnsoi yactuaun KK
(mampukianm, 4. 4 ct. 212, 9. 3 ¢T. 263, 4. 6 cT. 369 KK).

§ 5. [Ipu3HavYeHHsS MOKAPAHHA 3a
He3aKiHYeHMH 3JI0YMH Ta 3a 3JI0YHH,
BYMHEHUM y CIIBY4YacTi

Crartsa 68 KK nomoBHIO€ 3aranbHi 3acay NpU3HAUYCHHS TOKapaHHs
(crarti 65-67 KK), BcTaHOBIIOIOUHN Ti 0coOnusi eumoeu (CrieniaabHi mpa-
BHJIA), SKUMH Ma€ KepyBaTHCS CyJl, TPU3HAYAI0YH TIOKapaHHS 3a HE3aKiH-
YeHHH 3JI09WH (TOTYBaHHS J10 37104nMHY a00 3aMax Ha 3104uH (cTarti 13—16
KK)), a Takox 3a 310unH, BYMHEHUH y criBydacTi (crarti 26-31 KK).

[Ipu npr3HAYEHHI TOKAPaHHS 33 He3aKIHUeHUll 310YUH CYIl YPAXOBYE:
a) CTYMiHB TSHKKOCTI BYMHEHOTO 0CO00T0 MisTHHS; 0) CTYIIHD 3iHCHEHHS
3II0YMHHOTO Hamipy; B) IPUYHHH, BHACTIIOK SIKUX 3JI0YMH HE OyJ0 T0Be-
JIEHO JI0 KIHIIA.

BoueBuib, 110 B nepeBaxKHiil OLIBIIOCTI BUITAJIKIB CyCITiJIbHA HEOE3-
MEYHICTh TOTYBaHHS Y 3aMaxy HabaraTo HWK4a MOPiBHSHO 13 3aKIHYCHUM
3I0YMHOM X04a O ToMy, 110 He Oynu Ie BYMHEHI BCi Aii a00 He HacTaiu
HaCJIiJIKK, iepeioadeHi B qucno3ulii crarti OcobmmBoi yactuan KK. Came
tomy B 4. 1 cT. 68 KK HaromnomnryeTshcst Ha HEOOXiTHOCTI ypaxyBaHHS Cy/IOM
CMyneHs. mANCKOCMi BAMHEHOTO JTiSTHHS, OIlIHKa SIKOTO 3aJIeXKHTh 1 B/l Ka-
teropii TshkkocTi (cT. 12 KK), 10 sikoi HanekuTh BAMHEHUH 3710491H (HaIpH-
KJIaJ, TOTYBaHHS JI0 TSHDKKOTO UM 0COOIMBO TSHKKOTO 3JI0YMHY ), 1 BiJT Xapak-
Tepy 3709HNHY (HaIpUKIIaI, 3aMaxX Ha KPaaiKKy i Ha BOMBCTBO), 1 BiJT IHIITHX
00cTaBUH cIipaBy (CIIOCiO BUMHEHHS 37109MHY, opMa BHHH, MOTHBH, Ha-
SIBHICTB M BiJICYyTHICTH KBaJi(DiKyIOUMX O3HAK TOIIO), AKi CYyJl Ma€ Bpaxy-
BaTH Ta OILIIHUTH B IX CYKYITHOCTI.

Cmynins 30iUCHeH s 3T0YUHHO20 HAMIPY BU3HAYAE, JI0 SIKOT cTa il Oyiio
JIOBE/ICHO 3JI0YMH — JI0 CTajii roryBaHHs abo 3amaxy. Komu iinerbes mpo
3aMax Ha 3JI09HH, TO NIPH IPU3HAUYCHHI TOKapaHHs Cyl YpaxoBye, OyB BiH
3aKiHYEeHUM (HEBIAIIMH 3aMax) UM He3aKiHdYeHUM (TiepepBaHUi 3amMax).
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Heo0xi1HO TakoX BCTAHOBUTH, YOMY CaMe, ¥epe3 AKi npuyuHu 31I091H
He OyJ10 J0BEJICHO /10 KiHIlsg. X0o4a BCi Il MPUYMHU HE 3aJIekKaTh BiJ BOJII
BHHHOTO, TIPOTE 3JI0YMH MOKe OyTH HE JOBEIACHHUN IO KiHIlS, HAIPUKIIAI,
4yepe3 HeOCBIUCHICTh, XBUJIIOBAHHS, HEBMIHHS BUHHOTO, HEIIPHUIATHICTh
3aCTOCOBAaHUX HUM 3aC00IB 4M 3HApPsIb a00 BHACIIIIOK TOTO, 1[0 BUHHUN
HE 3MIir IOI0JIaTH O1ip 3 00Ky TMOTEPITiioro i OyB 3aTpUMAaHUH MpalliBHH-
KaMH [IPaBOOXOPOHHUX OopraHiB. HeBMiHHs a00 HEOCBIUEHICTh SIK TPUYHHA
TOTO, IO 3JI0YHMH HE OYyJIO JOBEJEHO JI0 KiHIlS, MOXKE MOTATTH 332 COO0I0
MIpU3HAYEHHs OUTBIIT M’SIKOTO TIOKapaHHs, HIK CHTYaIlis, KOJIM MOCSTaHHS
OyJ10 mepepBaHe uepes3 3aTpUMaHHs BHHHOTO a00 yepe3 akKTUBHUI OMip
3 0OKy MOTEPIIIOTO.

SAxmo B 4. 1 cr. 68 KK 3akoH Ha3uBae YNHHUKH, SKi Ma€ BpaxyBaTH CyH
[IpY IPU3HAYCHHI MOKapaHHs 32 He3aKiHYCHHI 3JI0YMH, TO B YaCTUHAX 2 Ta
3 ct. 68 KK BCTaHOBIIOETHCS TOW MakCUMyM MOKapaHHS, B MeXax sIKOTO
BOHO MO)Ke OyTH MPHU3HAYEHO CYIAOM y X BHUmaakax. Lli rpaHudHI Mexi
Oughepenyitiosari B 3aKOHI 3aJIKHO BiJl CTaJlii HE3aKiHUSHOTO 3JIOUUHY 132
eomyesanns 10 3nounny (c1. 14 KK) cTpok abo po3Mip mokapaHHs CKJIajia€e
nonosuny (4. 2 ct. 68 KK), a 3a samax (ct. 15 KK) — 06i mpemunu (4. 3
ct. 68 KK) MakcuManbHOro cTpoky abo po3mipy HalOUIbII CyBOPOTO BUILY
MOKapaHHsl, EePeI0AYCHOr0 CaHKITIEr ¢TaTTi (4acTuHH ctarTi) OcoOaMBOT
gactuau KK. I3 mux npummcis wactur 2 ta 3 c1. 68 KK BUIHMBaE, mo ix
BUMOTH MarOTh MJIS CYLy 0006 A3K08uUtl XapakTep, a nepeadadeHi HuUMu
MpaBUIIa TIOM’ SIKIIICHHS TIOKApaHHS 3aCTOCOBYIOTHCSI:

— JIWTIIE y BHUITAJKaX BINHEHHS 0CO00I0 He3aKiHUeH020 3I0YUHY — TO-
TyBaHHs 200 3amaxy, ajie 00XOJATh TOTYBaHHS JI0 3JI0YMHY HEBEJIHKOI
TSDKKOCTI, sike 3riiHo 3 4. 2 cT. 14 KK He TarHe 3a co00r0 KpHMiHAIBHOT
BIJITOBI1AAIBHOCTI;

— JUIIE 70 TaKWUX BHJIIB MTOKapaHb, IKi MAKOTh CMPOKOSUL XapaKTeP
(Hanpukia, no30aBieHHs BOJi) a00 MPU3HAYAIOTHCS Y IEBHOMY pO3MIpI
(mampukiman, mrpad) i He MOXKYTh OyTH 3aCTOCOBaHI, SIKIIO HAWOLIBII Cy-
BOPHUM BHJIOM [TOKapaHHsI B CAHKIIIi € Q08iuHe no30asieHHs 6ol (HAPUKIIA],
4. 2 ct. 115 KK), ockinbku octanHe Mae 6e3cTpOKOBUH (HEBU3HAUYCHUH
CTPOKOM YH PO3MipoM) Xapakrep. BUHATOK i3 IIbOTO MpaBHiia CTAHOBIIATH
TUTBKY BHITJIKU 3aCTOCYBaHHS MOJI0xkeHb yacThH 2 Ta 3 ct. 68 KK 10 ocio,
SIKUM 3Ti7HO 3 4. 2 ¢T. 64 KK mokapaHHs y BH/II JOBIYHOTO M030aBICHHS
BOJIi IPU3HAYEHO OyTH HE MOJKE 1 JI0 SIKUX Y 3B SA3KY 3 IIMM BUMOTH YaCTHH
2 ta 3 ct. 68 KK MaroTh 3aCTOCOBYBATUCS, BUXOJSIYH 13 BCTAHOBICHOI
B CaHKIliI MAKCHMAITbHOI MeKi 1T030aBIeHHS BOJII Ha MEBHUIA CTPOK (11. 6!
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noctranoBu Ilnenymy BepxoBnoro Cyny Ykpainu Big 24 sxostHs 2003 p.
y pen. Bix 12 geprus 2009 p.);

— JIMLIE 10 OCHO8HO20 BUIY TOKapaHHS 1 00X0IATh A0naTKoBe. ToMmy,
SIKILIO B CAHKILIT TOPS] 13 OCHOBHUM Iepe0aueHo i JOAaTKOBE TOKapaHHS,
TO MPH 3aCTOCYBaHHI BUMOT yacTuH 2 Ta 3 ¢T. 68 KK ocranHe 10 yBaru
CyzioM He OepeThes;

— JIAIIE 10 Hatbibu Cy80po2o 610y OCHOBHOTO TIOKapaHHs, SIKe TIepe-
0a4yeHo y BIAMOBIMHIN caHKIT. ToMy, SKIIIO CAHKIIISI € aJIbTEPHATUBHOIO,
cyn 3000B’s13aHMIA 3acTOCyBaTh BUMOTH 9acThH 2 Ta 3 cT. 68 KK BimHOCHO
MaKCHMaJILHOTO CTPOKY (po3Mipy) JHiie HaliOIbII CyBOPOTO BHY OCHOB-
HOTO TIOKapaHHs 3 YKClia TUX JCKIIBKOX, sIKl B I[ifl caHKIIiT nepe0aveHi.
IHmmi x (MeHIT cyBopi) BUAM OCHOBHHX TOKapaHb, MeperdadeHi B ajabTep-
HaTHBHIM CaHKLl, MOKYTb OyTH IIPU3HAYEHI CYJIOM Y MEXKaX THX MAKCUMaJlb-
HUX CTPOKIB (pO3MipiB), SIKi BCTAHOBIICHO [UIS HUX Y il caHkuii (1. 6°
noctanoBu [lneaymy BepxosHoro Cyny Ykpaiau Big 24 xoBtas 2003 p.
B pex. Bix 12 wepsusa 2009 p.). Tak, Ko npu3HadaeThCsl MOKapaHHs 3a
3aMax Ha KPaJikKy, TO CTPOK HAHOUILII CyBOPOTO BUIY MOKapaHHSL, Tepe/i-
Oauenoro B cankiii 4. 1 ct. 185 KK (mmo36aBieHHs BOJIi 0 TPHOX POKIB),
3rigHo 3 BuMorami 4. 3 ct. 68 KK He Moke mepeBuIyBaTu ABOX TPETUH
HOro MakCMMajIbHOT MEXKi (J1Ba POKH ), TOJII SIK 1HIIII BHJIU TTOKapaHsb (1urpad,
TpOMajChKi poOOTH, BUIIPABHI POOOTH, apelT) MOXKYTh OyTH TpHU3HAYEHI
CYIOM y MakCUMaJIbHUX MeXaX, YCTAHOBJICGHUX IJI1 HUX Yy CaHKLIi 4. |
ct. 185 KK.

[Ipu 3acTocyBanni yacTuH 2 Ta 3 ct. 68 KK moxe crarucs, mo npusHa-
YeHE Cy/IOM MTOKapaHHs 3a He3aKiHYCHUH 3704MH 32 CBOIM CTPOKOM (PO3-
MIpOM) BUSIBUTHCSI HABITh HWKYUM BiJ] HAltHIKYOT (MiHIMalbHOT) MEXi,
BCTaHOBJICHOI ISl HAMOUIBIII CYBOPOTO BUAY TOKapaHHS Y KOHKPETHIN
cankuii Ocobnusoi yactuan KK. e 00yMOBIIEHO KOHCTPYKII€IO HUZKH
cankiiii. Hanpukian, y cankiii 4. 4 ct. 185 KK nependadero no30asieHHs
BOJIi Ha CTPOK BiJl IT’SITH 0 BOCEMH POKIiB, TOMY TpHU NTpU3HAYEHH] TTOKa-
PaHHs 3a TOTYBaHHsI 10 IIbOTO 3JI0YMHY MaKCHMAIbHUM CTPOK 11030aBIICHHS
BOJIi HE MOXKE TIEPEBHIIYBaTH YOTHPHOX POKIB. | x04a 11eli cTpok Oyjie HUK-
YUM BiJl TOTO MiHIMyMY, SIKHIf BCTAHOBJICHO JIJIS TO30aBIEHHS BOJIi B CAHK-
uii 4. 4 ct. 185 KK, onHak mpu3HadeHHs HOTO B TAaKMX MEXaX I1JIKOM
Y3ro/Ky€EThCs 3 BUMoramu 4. 2 c¢T. 68 KK. OCKiTbKU B TaKUX BHIAIKAX
[IPU3HAYCHHS IOKapaHHsI HIPKYE BiJ HAHHMKYOI Oro MeKi, BCTAHOBICHOT
B CaHKIIi, 3MIHCHIOETBCS CyAOM 3a MpaBuiamMu yacTuH 2 Ta 3 ctT. 68 KK,
a He 3a HassBHOCTI MijicTaB Jijis 3acTtocyBanHs ¢T. 69 KK, To 1 Bukoprcranus
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il mpunmciB, a TaKOXX MOCHIAHHS Y BUPOKY cyny Ha cT. 69 KK € B Takux
BUIIQJKaX 3aMBUM.

[Ipu nmpu3HaYeHH] NOKAPAHHS CNigyuaACHUKAM 37I04UHY CY[, KePYIOUHCh
3araJbHUMU 3acanamu (ctatti 65-67 KK), Bpaxosye: a) xapakrep Ta 0) cTy-
IiHb YYacTi KOYKHOTO 3 HUX Y BYNHEHHI 3I0UMHY.

Xapaxmep yuacmi BU3HAYA€THCS TIEK0 KOHKPETHOIO POJIIIO, SIKY BHKO-
HYBaB CIIBYYaCHHK Y 3JI0YHHI: 4M OyB BiH OpraHi3aTopoM 3J104MHY a0o iHoro
BHKOHABIIEM, ITiI0yproBadeM abo mocoounkoM. Hampuxian, mialOyproBaay,
SIK TIPABUJIO, TIPU3HAYAETHCS OUTBII CYBOpE TIOKapaHHS, Hi’K TTOCOOHUKY,
TOMY IO MEPIINH CXUIIUB 10 BUMHEHHS 3JI0UYMHY, BUKIMKAB Y BUKOHABLIS
piIIyvicTh 10T0 BYMHHTH, TOJI K APYTUH JUIIe cIpusB mbomy. Llle 6impr
CyBOpE IOKapaHHs Ma€ OyTH MPU3HAYCHE CIIByYACHHKY, SIKUH CIOTYydaB
IBi ab0 OibIe poJiei y BAMHEHHI OTHOTO 37104MHY (Hanpukia, OyB OXHO-
YaCHO OPraHi3aTopoM i BUKOHABIIEM 3JI04MHY a0o0 Mig0yproBadeM i mocoo-
HHUKOM).

Cmynins yuacmi'y 31I04MHI XapaKTepU3y€e IHTEHCUBHICTB il cITiByJac-
Huka. Tak, oco0a Moke OyTH aKTHBHHM BHKOHABIIEM 3JIOUHHY, & MOXKE
BHUKOHYBATH III0 POITH ITiJ] THCKOM 3 OOKY I1HIIIMX CITiByYaCHHKIB; MOXe OyTH
MOCOOHMKOM, SIKMU JIMIIE HAa/aB 3HAPSAIS 37I0MY ISl KpaaiKKH, a MOKE
1 BKa3aTu MicCIie KpaaiKKe, Ha3BaTH 3pYIHUH IJIS IOTO Yac, HaaTH HEO0O-
XiHi 3aco0u, 00imsITH 30yTH BUKpageHe. TakuM criBy4acHUKaM 3a iHIITHUX
PiBHHEX yMOB Oyzie MpH3HaYEHE Pi3HE 3a CyBOPICTIO MOKapaHHs, Mipa sIKOTO
BHU3HAYAETHCS CTYIIEHEM iX y4acTi B 3JI0YHHI.

§ 6. [IpusHaveHHs OiIbII M’ SIKOTO
NMOKaPaHHS, HIK Nepe1da4yeHo 3aKOHOM

Bcranosneni y KK BiHOCHO BU3HaueHi, albTepHATUBHI Ta KyMYJISITHB-
Hi CaHKIIii HAJArOTh CyAy BEIHMKI MOXKIIMBOCTI JIJIS 1HAMBITyami3alii moxa-
pansst. [IpoTe pi3HOMAaHITTS JKUTTEBUX CUTYaIlill MOXKE MIPUBECTHU 10 TOTO,
10 HaBITh MiHIMallbHE IMMOKApaHHS B MEXax CaHKIIii OyJie B KOHKPETHOMY
BHITAJIKy HAJTO CYBOPUM 1 TaKUM, IO HE BiJIOBIIA€ TSHKKOCTI BAMHEHOTO
1 0c001 BUHHOI0, BHACIIIAOK YOr0 He 30Ira€ThCsl 13 TUMU MOT0 LUISIMU, SIK1
chopmynboBano B cT. 50 KK. 3 onisny Ha 3a3HaueHi cutyanii cT. 69 KK
HaJae Cyay MpaBo B 0cobnusux (BUHATKOBHX) BHITaIKaX BUHTH 3a MEXKi
caskwii crarti OcobmuBoi yactunu KK, sika BCTaHOBIIIOE BiAMOBITAILHICTH
32 BUMHEHMH 3JI04HH, 1 PU3HAYUTH 3 3JI0UHH OY/b-SIKOTO CTYIICHSI TSDKKO-
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CTi OUTBII M’sIKE TIOKapaHHS MOPIBHIHO 3 THM, SIKe y LIl caHKLii mependa-
yeHo. Otxe, cT. 69 KK € cBo€piiHUM KOPEKTHBOM (yTOYHEHHSM ) TIPUTIHCIB,
stki mepenOadeni y . 1 9. 1 ct. 65 KK i 3rigHO 3 SKMMU CyJT IPU3HAYAE T10-
KapaHH:, SIK IPaBWIIo, y Mexkax cankuii ctarti Ocobnusoi yactuan KK.

IHiocmasamu 3actocyBanus cT. 69 KK 3akoH BU3Ha€E 06i epynu 9UHHU-
KiB, 1110 XapaKTePH3YIOTh GUUHEHUL 3104UH [ 0CO0Y 6UHHO20, A CaME: a) Ha-
SIBHICTB JACKITBKOX 00CTaBHH, IO TIOM SIKIIYIOTh MOKapaHHS Ta iCTOTHO
3HIDKYIOTH CTYIIHB TSKKOCTI BAMHEHOTO 3JI0YMHY; 0) AaHi, 110 TeBHUM
YMHOM XapaKTepU3yI0Th 0C00y BUHHOTO.

Obcmagunu, wo nom IKWYI0mMs NOKApaHHs, SIK OJHA 3 MiJCTaB 3aCTo-
cyBauHs cT. 69 KK mMaroTh BiAmoBigaTé meBHUM BUMoTaM. [lo-miepie, Takux
00cTaBHH 000B’SI3KOBO MIOBUHHO OYTH OeKilbKa — HE MEHIIe ABOX (II. 8
nocraHoBu [Inenymy Bepxosnoro Cyny Ykpainu Bin 24 sxostast 2003 p.).
BincyTtHicTh Takux oOCTaBUH y crpaBi a00 HAasABHICTB JIMIIE O/IHIET 0OCTa-
BHHH, 110 TIOM’SIKIIy€ TTOKAPAaHHS, BUKIIOUAE MOXKIIMBICTD 3aCTOCYBaHHS
ct. 69 KK'. TIpu upoMy cyz ypaxoBye SIK Ti 0OCTaBHHH, 1[0 TIOM SIKIITYIOTb
rokapaHHs 1 mepenidedi B 4. 1 c1T. 66 KK, Tak i Ti, 110 BUSHAIOTHCS CYIOM
TakuMU Ha mifctasi 4. 2 ct. 66 KK. [lo-gpyre, 111 00CTaBUHH MarOTh 3HH-
KYBaTH CTYMIHb TSYKKOCTI BYMHEHOTO 3JI0UYMHY, TPUUOMY 3HUKYBATHU iC-
mommuo, TOOTO HAaCTIIbKH, 10 TPU3HAYEHHSI BAHHOMY HaBITh MiHIMaJIbHO-
ro TIOKapaHHS B MeXaX CaHKIlii Oyio O SBHO HEAOMINbHUM. Y CyHOBIH
MPAKTUI 00CTaBHHAMM, 1110 CB1TYaTh PO JAOIUILHICTh 3aCTOCYBaHHS CT. 69
KK, maitgacrinre BU3HAIOTHCS: 3am00iradHs MIKIJIIMBUM HACIIKaM 3J10-
YuHY 3 0OKy BUHHOTO, JTOOPOBIJIbHE BiITKOAYBaHHS 30UTKIB, BANHEHHS
3JIOUHMHY 4Yepe3 30ir TSHKKUX 0COOMCTUX 0OCTaBUH, BIJICYTHICTh TSIKKHX
HACIIIJIKIB, MIMPE Kas'TTS] BHHHOTO Ta aKTUBHE CHPHUSHHS PO3KPHUTTIO 3110-
YHHY, JPYTOpsIHA POJIb Y BYNHEHHI 37I0YHHY TOIIO”

Hacrynsoro miacraBoro 3acrocyBanus ct. 69 KK e nani npo ocody eun-
HO20, TIO MOXYTh OyTH SIK ITOB’sI3aHi, TaK 1 HE TIOB’s13aHi 31 BUNHECHUM HEIO
3nounHOM. [Ipy BpaxyBaHHI IUX JaHUX OEpyThCs 10 yBaru: 3pa3KoBa IOBeE-
JiHKa 0co0H B MOOYTI SIK [0, TaK 1 Micist BUMHEHHS 3JI0YHHY, YeCHa TPYyIoBa
JiSUTBHICTB, MO3UTHBHA XapaKTePHUCTHKA, IPArHEHHS 3aJ1arOIUTH 3aTI0/IiTHY
LIKOAY, CHPHUSITH B PO3KPHUTTI 3104MHY ToIIO. [0/10BHE mosisirae B TOMy, 110
B yCiX TaKUX BUIaIKaX MOBUHHI OyTH BCTAHOBJIEHI TaKi JaHi Ipo 0coly BUH-
HOTO, 5IKi JAIOTh CY/ly MO>KJIMBICTh JIWTH OOTPYHTOBAHOTO MPHITYILIEHHS ITPO

! TIpaxrtuka cyniB Ykpainu 3 kpuminaapHuX crpas (2006-2007). — C. 159-160, 184186,
191-192, 197-198, 206-208.
2 Bicu. BepxoB. Cyny Ykpainu. — 2008. — Ne 5. — C. 32-33.
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Te, 10 MPU3HAUYCHHS OLIbLI M SIKOTO TIOKapaHHsl, HiK MepeadadeHo 3aKOHOM,
Oyzie IIIKOM JOCTATHIM JIUIsl TOCSITHEHHS MOTO IIICH.

[Ipu3HadeHHs OLTBIT M’SIKOTO TIOKAapaHHs, HK Iepe10a4eHo 3aKOHOM,
MOKITBO 32 HAsIBHOCTI TIIBKU 080X PO3IIIAYBaHUX 1i0CM A6 3aCTOCYBaHHS
cT. 69 KK 6 ix eonocmi ma cykynnocmi. SIKIIO CymoM BCTAHOBIICHI TUTBKH
00CTaBHHH, IO TIOM’AKIITYIOTh TIOKapaHHs, a00 TLTHKHM TTO3UTHBHI JIaH1 TIPO
0co0y BHHHOTO, TOOTO JIMIIE O/IHA i3 3a3HAYCHUX I1JICTaB, 3aCTOCYBAHHS
cT. 69 KK € nenpumyctumum.

Tlopaoox npu3HaueHHs OLIBII M’ IKOTO TOKapaHHSI IPUITYCKAE 3aCTOCYBaH-
HSI CYZIOM OJTHOTO 13 TaKuX MpaBwJ (BapiaHTiB) 3acTocyBanHs cT. 69 KK.

1. Ilpusnauenus 0CHOBHO20 NOKAPAHHI HUMICHE BIO HAUHUICUOI MeICI,
e6cmarnosnenol y cankyii cmammi (yacmunu cmammi) Ocoonusoi uacmunu
KK, saxa nepedbauace 6ionogioanvricms 3a 64uHeHUll 3104uH. Y TaKOMY BU-
MaJKy CyI MpU3HAYa€e TOW caMuii BUJ (B adbTepHATUBHIN CAHKIIT — OJUH
i3 THX BHJIIB) OCHOBHOTO TIOKapaHHs, KA 1 epedadyeHo B CaHKIIIi, ale
MIPU LBOMY BUXOIUTD 33 MiHIMAIbHY MEXKY, BCTAHOBJICHY ISl ILOTO BUIY
MoKapaHHs B caHKIil. OfHaK ciif MaTy Ha yBasi, o 3TigHo 3 4. 1 cT. 69
KK cyn He Mae npaBa MpHU3HAYUTH [TOKAPAHHS HIDKYE Bif Ti€l HAMHMKYOT
HOro Mexi, IKy BCTaHOBIICHO JUTs Hboro B 3aranbHiil vactuau KK'. Hampu-
KJIaJl, OCKiIbKH y caHKIii 4. 2 cT. 186 KK nepenbadeno no3dasieHHst Boi
Ha CTPOK BiJl YOTUPHOX JI0 IECTH POKIB, TO CyH, Kepyrouuch 4. 1 cT. 69 KK,
MOY€ IPU3HAYHUTH 11€ TIOKapaHHs Ha CTPOK HMKYE YOTHPHOX POKIB, OHAK
HE HIK4e OJJHOTO POKY, 00 came TaKy MiHIMaJIbHY MEKy T030aBI€HHS BOJII
BCTAaHOBJEHO B 4. 2 cT. 63 KK. Hemoxn1BO npr3HaYMTH OKApAHHS HIKYE
BiJl HaWHMX401 MeXi U y pasi, KoM HOTO MiHIMAIBHHIA CTPOK (PO3Mip)
B CAHKIIIi HE 3a3HAYCHO 1, OTXKE, 30iracThes 3 THM MIHIMYMOM, SIKUI BCTa-
HOBIIEHO JUIS IIHOTO BUTY TToKapaHHs B 3aranbHii yactuHi KK. Hampuknan,
MpU3HAYEHHs TOKAPAHHS HIDKYE BiJl HAWHIDKYOT MeKi HEeMOXKJIHBe 3a CT. 118
KK, ockinbky B caHKIII L€l cTaTTI 3a3HAYEHO JIMIIE MaKCHUMaJIbHI MEXI
aNBTEPHATHBHO TIepeI0auyeHNX TYT BUIPABHUX POOIT (710 JBOX POKIB), 00-
MEXEHHS BOJIi (JI0 TPHOX POKIB) i M030aBICHHSI BOJI (JI0 JIBOX POKIB).

2. [lepexio 0o inuozo, 6invuL M ’sIK020 BUY OCHOBHO20 NOKAPAHHSL, He 3a-
3Hauerozo 8 cankyii miei cmammi Ocobnusoi uacmunu KK, wo nepeobauac
6i0nosioanbHicmy 3a guunenuti 31ouun. Takuil iepexizn o3Havyae, Mo Cy/ npH-
3Hayae MoKapaHHsl, sIKe, O-TIEPILIE, He 3a3HAUeHe 8 CAHKYIT cmammi 1, TIo-JIpyTe,
€ Oinbut M ’siKUM TIOPIBHSHO 3 THM, SIKE TIepei0adeHe y Bi/ITHOCHO BU3HAYEHIN
CaHKIIii 200 TIOPIBHIHO 3 KOXKHUM 13 ICKLIBKOX, SIKi (DirypytOTh B aJIbTEpHATHB-

! TlpakTrka cyniB Ykpainu 3 KpuMiHaneHux crpas (2006-2007). — C. 196-197.
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Hiii cankuii. [Ipu oMy ¢y Ma€e paBo MPU3HAYUTH O)0b-s1Kuti OUTBII M’ SIKHIA
BUJI OCHOBHOTO ITOKapaHHsI, KEPYIOUHCh NIPH BU3HAYCHHI iX TIOPIBHSUTLHOT Cy-
BOPOCTI 3aKOHOJJaBUMM TEPETIKOM TTOKapaHb, BcTaHOBIeHUM y cT. 51 KK.
30KpeMa, Ha MiICTaBl HOTO MEPeTiKy Bil M030aBICHHS BOMI CyIl MOXKE Iepe-
WTH, HAITPUKJIIA, 10 OOMEKEHHS BOJI Y1 JI0 BUITPABHUX POOIT, BiJT apermTy —
JI0 BUTIPAaBHAX 200 TPOMAJICHKHX POOIT, a BiJI OCTaHHIX — 10 TTpady.

3. 3a HasiBHOCTI miAcTas, nepeadadenux y 4. 1 ct. 69 KK i kepyrounch
4. 2 i€l CTaTTi, CyJl Ma€ MPaBo He npusHayamu make 000amKo6e NOKapaH-
HA, wo nepedbauene 6 cankyii cmammi Ocobausoi yvacmunu KK sk
0006 ’s3x06e. OTxe, 11 3actocyBanHs 4. 2 cT. 69 KK Ttpeba nepenycim
BCTQHOBHTH HASBHICThH THX IIJICTAB JJIsi BUKIIOYHOTO ITOM’ SKIIIEHHS T10-
KapaHHs, sKi 3a3Ha4eHi y 4. 1 cT. 69 KK. Heo0xigHO Takox, mo0 101aTko-
B€ TIOKapaHHsl 0yJo, mo-mepiie, Oe3rnocepeHbo nependaueHe B CaHKITii
CTarTI, 32 SIKOIO 3aCyKYEThCS BUHHUH 1, TTO-JIPyTe, 3aKPIIJICHE B CAHKIT
SIK 0008 'A3K06e. J|0MaTKOBI MMOKapaHHs, 3a3Ha4eHi B caHKIisX cTarei Oco-
6mmBoi yactuan KK, MoxxyThs OyTH nepeabadeni B HUX abo sk ¢gaxyivma-
mueni (cT. 132, 9. 2 cT. 137, 4. 2 c1. 233 KK Ta iH.), 260 5K 0608 's13K08i
(ct. 151, 9. 5cr. 185, 4. 5 ct. 191 KK Ta iH.) 10 mpu3HaueHHs. Y mepiiomy
BUIIAQAKY MUTAHHS PO JOUITBHICT MpU3HAUYEHHS (HaKyIbTaTUBHOTO J0-
JATKOBOTO MOKapaHHsI BUPIIIYETHCS 3d pO3CYOOM CyOy 3 ypaxyBaHHIM
KOHKPETHUX 00CTaBUH CIPaBH, a y APYTroMy — V0 30006 ‘a3aHuii IPU3HA-
4iTH 000B’SI3KOBE JIOJIATKOBE MTOKAPAHHS 1 MA€E MPABO BiIMOBUTHCS BiJI HOTO
3aCTOCyBaHHS JIMIIE Ha TiacTasi 4. 2 cT. 69 KK.

4. Kepyrourch npunucamu yactul 1 ta 2 ct. 69 KK, cyn takoxx moxe
NPUBHAUUMU OCHOBHE NOKAPAHHS HUJICHE BI0 HAUHUICUOI MediCl, 6CMaHO08-
JIeHOT 07151 Hb020 8 CAHKYil, | 0OHOUACHO He NPUHAYamu 000amKose noKa-
pauHs, nepeddauere 8 CaHKyii ik 0008 ‘a3Ko8e.

5. Ha mincrasi yactun 1 ta 2 ct. 69 KK cyn mae npaBo nepetimu 0o
IHWO020, He 3a3HAYEeH020 8 CAHKYIL, OiNbUul M AKO20 U0y OCHOBHO20 NOKA-
PAaHHs | 0OOHOYACHO He NpusHayamu 000amKose NOKApaHHs, nepeddayeHe
6 cankyii sik 0006 ’s3Ko86e.

Omxe, BapianTu 3actocyBanus cT. 69 KK, HaBesieHi B OCTaHHIX IBOX BH-
aJKax, IPUBOASATD JI0 CBOEPIIHOIO «IIOIBIMHOIO» MOM SIKILICHHS [TOKapaHH,
OCKUJIBKH CyIl, CIIUPAIOYCh HA MPUIKCH YacTUH | Ta 2 1i€i cTarTi, 00Houac-
HO TIOM’ SIKTITY€ JTBA BUIM TTOKApaHHS — 1 OCHOBHE, 1 JJOTaTKOBE.

Pimenns cymy npo 3actocyBanHs cT. 69 KK Mae Oyt Halle)kHUM YHHOM
YMOTHBOBAHE y BHPOKY CY/y 3 000B’SI3KOBUM TIOCHJIAHHSM Ha II0 HOpMY'.

! BicH. Bepxos. Cyny Vkpainu. —2006. —Ne 5. — C. 17.
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§ 7. llpu3HavyeHHs MOKAPAHHSA
3a CYKYIHICTIO 3JI04YMHIB

[Timxomm 10 BU3HAUCHHSI TIOKAPAHHS 32 CYKYTTHICTIO 3I0YHHIB (4. 1 cT. 33
KK) MoxyTh 6yTH TOCUTH Pi3HOMaHITHUMH, TOMY iCHYIOT 1 Pi3HI 3aKOHO-
JIaBUl CUCTEMHM HOT0 MPU3HAYCHHS, a caMe: 1) cucTteMa noeHozo (abconrom-
H020) cKkaadanus TOKapaHb (KOJIU BCi MOKapaHHs, MPU3HAYCHI 32 OKpeMi
3JI0YUHH, MMIJJISTa0Th IOBHOMY CKJIaJIaHHIO MiXK c00010); 2) cuctema 0o-
Medicen020 ckaAadanus oKapaHb (KOJIM 3arajbHa CyMa IMoKapaHb oOMme-
JKYETHCS TIEBHOI MEXKEI0); 3) CUCTEMa no2iuHeHHs TTIoKapaHb (KO Haii-
OB CyBOpE MOKApaHHs, NPU3HAYCHE 32 OJIMH 13 3JI0YMHIB, 10 BXOIATh
JI0 CYKYTTHOCTI, TTOTJIMHAE COOOF0 MEHII CyBOpi, TPU3HAYCHI 3a iHIII 3J10-
4iHA); 4) CUCTEMa 0008 A3K08020 UU (haKyIbmMamueHO20 Ni08ULeHHs TI0-
KapaHHs (KOJH, TPU3HAYMBIIY TTOKAPAHHS 33 CYKYITHICTIO IIIJISIXOM TOTJIH-
HEHHS MEHIII CYBOPOTO TIOKapaHHs OUTBIII CYBOPHUM, CY/I TOBUHEH 33 3aKOHOM
a0o0 Ha BIACHUU PO3CY[ MABUIIUTH II€ MMOKapaHHs J0 TIEBHOI MeXi); 5)
3MiulaHI CUCTEMH NTPU3HAYEHHS TTOKapaHHs (KOJU OJHOYACHO 3aCTOCOBY-
IOThCS 1 CHCTeMa OOMEXKEHOI0 CKJIaJdaHHsI, 1 CHCTeMa ITOIIMHEHHs a00 BU-
KOPUCTOBYETHCS TIOEAHAHHS I[IMX CUCTEM i3 CUCTEMOIO 000B’S3KOBOTO YU
(haKyIbTaTUBHOTO MiABUIICHHS TOKAPaHH).

3Milany cucteMy MpU3HaueHHsI TOKApaHHsI 38 CYKYITHICTIO BCTAHOBJICHO
iy 4. 1 ct. 70 KK, ne 3a3HaueHo, 1110 pH CyKyIHOCTI 37I0YMHIB CyJI, TPU3HA-
YMBLIM [TOKapaHHs (OCHOBHE 1 I0JATKOBE) 3a KOKHUHN 37I0YMH OKPEMO, BH-
3HAYa€ OCTATOYHE IMOKapaHHs IUISIXOM IMOTIMHEHHS MEHIII CYBOPOTO MTOKa-
paHHs OiIBII CYBOPUM a00 IIJITXOM MOBHOTO YH YaCTKOBOTO CKJIQ/IaHHS
MIpU3HAYEHUX MoKapaHb. OTKe, 38 CyKyIHICTIO 3I0YMHIB IOKapaHHS MTPpU3HAa-
YaeThCH B 06a emany: 1) Ha TIEPIIOMY 3 HUX MOKapaHHS MPU3HAYAETHCS
OKpEMO 3a KOKHUH 31 37I0YMHIB, 110 BXOIATH Y CYKYTHICTb; 2) Ha IPYyTOMY —
BU3HAYAETHCS OCTATOYHE MOKAPaHHS 33 CYKYITHICTIO IIMX 3JI0YHHIB.

1. Ilpu3snauenns nokapanus OKpemo 3a KOXCHUU 31 3104UHIB, U0 6X005Mb
y cykynnicmv, — 11e 000B’s13k0Ba Bumora cT. 70 KK, BiAXuneHHs Bij SKOi
€ HEMPHUITYCTUMHUM, 00 TaKUI MOPSIOK MIPU3HAUCHHS TTOKApaHHs Ja€ MOXK-
JUBICTH 0€3 yCUTAKNAX yCKIIaJHEHb 3aCTOCYBAaTH aMHICTiI0 a00 MOMUITYBaH-
HsI 10 KOO)KHOTO OKPEMOTO 3JI0UHHY, a ITPH TIePETIIs/Ii BUPOKY B aresIiiHI A
YK KacalliifHil 1HCTaHI[IT — IMOM SIKIIUTU IOKapaHHs, IPU3HAUEHE 33 OKpe-
MM 3]I09MH, 00 30BCIM BHKJTFOUUTH HOTO 3 BUPOKY.

[Tpu3Havaroum mokapaHHst OKPEMO 32 KOXKHH 31 3JIOUMHIB, 10 BXO/IATh
y CYKYIHICTb, Cy/ Kepy€eThCs ipunucamu crateit 65-69! KK i Ha npomy
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eTarr nmpu3Havyae 3a KOKHUN OKPEMHU 3JI0YMH i OCHOBHE, a SIKIIIO HEOO0X1]1-
HO, 1 JoaaTkoBe mokapauus (1. 20 mocranosu [lneaymy BepxoBuoro Cymy
VYkpainu Bix 24 xxotH 2003 p.). Takwii miaXin 10 TpU3HAYSHHS TTOKapaH-
HSl 1a€ 3MOTY 1HAMBITyani3yBaTd HOTo MI010 KOXKHOTO 3JI0YMHY 3 OHOYAC-
HUM ypaxyBaHHSIM TOTO, 1[0 0cO0a BUYMHMIIA HE OJIMH, a J[Ba YU OlibIIe
3IIOYMHIB.

2. OcmamouHe NOKAPAHHs 34 CYKYRHICIMIO 3104YUHI6 BUSHAYAETHCS
IUISIXOM 3aCTOCYBaHHS JJIS IIbOTO CIEIiadbHUX MPABHUI — NPUHYUNIE NO-
2nuHenHs abo ckradants. lle o3Hauae, Mo Cya MpU3HaYae OCTaTOYHE I10-
KapaHH LIJTSIXOM: &) MOTIMHEHHsI MEHIII CyBOPOTO IOKapaHHs O1IbLI CyBO-
puM ab0 0) TOBHOTO YK B) YaCTKOBOTO CKJIAJIAHHS IPU3HAYCHUX 33 OKPEMIi
3JIOYMHU MTOKapaHb y MeXax, ycTaHoBIeHuX y 4. 2 ct. 70 KK.

3acTOCOBYIOUN NpUHYUN no2auHen s, ¢yl 0epe A0 yBaru He CaHKIil
crareit KK, 3a sskumu KBasTi(hikOBaHO 3JI0UYMHH, @ KOHKPETHI MipH MIOKapaH-
HS, TIpU3HAYEHI B MEXKax ITUX CAHKIIIH 3a KOXKHUN okpeMuid 31049uH. [Ipu
LBOMY 3aBKAM MEHII CYBOPE 3 MPU3HAYCHUX 32 OKPEMI 3JI0YMHH OKapaHb
MOTJIMHAETHCS OUIBII CyBOPUM. 30Kpema, SIKIIO Cy/ TPU3HAYWB 3a 4. |
cT. 185 KK mo36aBiieHHs BOJIi CTPOKOM Ha JIBa pOKH, a 3a 4. 3 ¢T. 296 KK —
YOTHUPHU POKH, TO OLIBII CyBOpE NOKapaHHs (YOTUPH POKH) ONIMHAE COO0I0
MEHIII CyBOpe (J[Ba POKH) 1 OCTaTOUHE MOKAPAHHS 32 CYKYITHICTIO BU3HA-
YaeThCsl CTPOKOM Y YOTHPH POKH IT030aBIEHHS BOJI.

BusHaueHHs OCTaTOYHOIO MOKAPAHHS 33 MPUHIIMIIOM MOTJIMHEHHS
MOXITUBE HE TUTBKU TOJ, KOJIM 32 OKpEMI 3JI0YMHU [TPU3HAUCHI TOKapaHHs
OJTHOTO BUJTY, a i TOJi, KOIK 3a IIi 3JI0YMHH MTPU3HAYEH] MOKapaHHs Pi3HUX
BuAiB (1. 21 nocranosu [lnenymy BepxoBHoro Cyny Ykpainu Big 24 sx0B-
tHs 2003 p.). Hanpukna, sIKIo 3a ofuH 31 37104MHIB MPU3HAYCHO BHUITPAB-
Hi poOOTH, a 3a IHIHIA — M030aBIEHHS BOJI, TO, 3aCTOCOBYIOYH ITPUHIIHIT
MOIIMHEHHS MEHILI CYBOPOTO MOKapaHHs O1IbII CYBOPHUM, CYJI 3 CYKYITHIC-
TIO 3JI0YMHIB OCTAaTOYHO BU3HAYUTH TIOKAPaHHsI Y BUJII 11030aBICHHS BOJI,
00 TIpY IOPIBHSAHHI CTYTIEHS CYBOPOCTI IIMX MOKAPaHb BiH KEPYETHCS TIEIO
MIOCJTITOBHICTIO, B sIKi# BCi X Buam po3ramioaHi B ¢T. 51 KK. 3rigHo 3 u. 2
ct. 70 KK, sikirio xoua 0 3a 0/I1H i3 OKpeMHX 3JI0YMHIB IPU3HAYCHE JIOBIUHE
1M030aBJICHHS BOJi, OCTATOYHE TIOKAPAHHS 32 CYKYITHICTIO 3JI0YMHIB 32BN
MPU3HAYAETHCS LUISIXOM OTIIMHEHHS Oy/Ib-SIKOT0 MEHII CYBOPOT'0 TIOKapaH-
HS JOBIYHUM I1030aBJIEHHSAM BOJII.

OCKITBKY TIPUHITAIT TTIOTIIMHEHHS TIPUITYCKAE, 110 OLTHIIT CyBOpE TIOKapaH-
HS1 3aBK/IM TIONVIMHAE COOOI0 MEHII CYBOPE, TOMY IPU3HAUYEHI 32 OKpeMi 310~
YHHU 0OHAKOGI 30 UOOM [ PO3MIPOM TIOKAPAHHS TIOTTUHEHHIO HE I JUIATal0Th,
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KpiM BHUII/IKiB, KOJIM iX MPU3HAUYCHO Y MaKCUMAaJIbHUX MEXKaX CaHKLIH cTaTei
Ocobmueoi vactuau KK'. Hampukman, sxio 3a 4. 1 ¢t. 186 KK npusnaueno
JIBa POKH 1T030aBIEHHS BOMI, a 3a 4. 2 cT. 296 KK — Taxwuii camuii CTpoK, TO
OCTaTo4He MMOKapaHHs 32 CYKYIMHICTIO IIUX 3JI0YMHIB MOKE OyTH BH3HAYECHO
TUTBKHY 32 TIPUHITATIOM CKJIanaHHs. [IpoTe, Ko 3a KoXKeH 13 IUX 3JI0UNHIB
CyZ IIPU3HAYUTh 1O YOTHPH POKH M030aBICHHS BOJI, OCTATOYHE TOKAPAHHS
3a CYKYITHICTIO MO)Ke OyTH BU3HAYEHO TYT JIMIIIE HIISIXOM MOTIMHEHHS OTHA-
KOBHIX 32 BUIOM 1 pO3MipOM TIOKapaHb, 00 iX MaKCHMaIbHA MEXa B CAHKITISIX
sk 4. 1 cT. 186, Tak i 4. 2 cT. 296 KK n0opiBHIOE HOTHPHOM POKaM.

3a npunyunom ckradanHs TOKapaHHs, IPU3HAYCHI 32 OKpeMi 3J104MHH,
JIO/IAI0ThCS OJIHE JI0 OAHOTO. [Ipy 1bOMY CKIIaIaHHS IUX TTOKapaHb MOXE
OyTH nosHum abo yacmkoeum, ajie OCTATOUHE MOKAPaHHS Ma€ OyTH OLIbII
CYBOpHM, HiXk Oyab-sKe 3 MPU3HAYCHUX 3a OKpeMi 3mounHu (1. 22 mocra-
HoBu Ilnenymy Bepxosuoro Cyny Ykpainu Big 24 xostast 2003 p.). Ilpn
NOBHOMY CKIAOAHHI OCTATOUHE TOKapaHHs 32 CYKYIHICTIO TOPIBHIOE CyMi
THUX OKPEMUX MOKapaHb, 10 CKIAIal0ThCsI, a IPH YaACMKOBOMY — 10 OUIBII
CYBOPOTO TIOKapaHHsI, IPU3HAYCHOTO 32 OJWH 13 3JI0YNHIB, IPUETHYETHCS
YaCTUHA MEHII CyBOPOr0 MOKapaHHs, IPU3HAYCHOTO 32 1HIINH 37I0YHH.

CkJi1aanHsi TOKapaHb 3I1HCHIOETHCS Y MEXKaxX, BCTAHOBJICHUX 4. 2 cT. 70
KK, 3rigHo 3 SIK010 ocmamoune noKapanus 3a CYyKynHiCmio 3104UHi8, Oiep-
YKaHe BHACIIIOK CKIIQIAHHS, USHAUACBCS 8 MENCAX, BCIAHOBICHUX CAHK-
yieto cmammi Ocobnusoi yvacmunu KK, sika nepedbauae 6invu cysope
nokapanus. lHaKIIe Ka)xy4u, 11e TOKapaHHs He MOXKE TIePEBHIIYyBATH BHIILY
Mexy (MakCUMyM) HalO1IbIn cyBopoi cankmii. Hampukman, skmo 3a 9. 1
ct. 185 KK npu3HaueHo nmokapanHs y BUIi T030aBICHHS BOJIi HA OIUH PIK,
a3ad. 3 ct. 296 KK — Tpu poku, TO 3a MPUHITATIOM TTOBHOTO CKJIaIaHHS
Cy[ Ma€ BU3HAUNTH OCTAaTOYHE ITOKAPAHHS 33 CyKYIHICTIO Y BUA1 YOTUPHOX
POKIB 11030aBJICHHS BOJIi, OCKIJIBKM MaKCHMaJlbHa MeXa CaHKII1 4. 3 cT. 296
KK nopiBaroe m’atu pokam. Skmo x 3a 4. 1 ct. 185 KK nmpusnaveno isa,
a3ad. 3 ct. 296 KK — gotupu poku 1mo30aBieHHs BOJi, TO B IbOMY pasi
MOXITUBE JIMILIE YAaCTKOBE CKJIaZaHHs, a came: 0 YOTUPbOX POKIB 1M030aB-
JIEHHSI BOJI, Mpu3HaueHux 3a 4. 3 cT. 296 KK, cyn moxxe nmpueanaru smie
OJIVH DIK 13 mpu3Ha4eHuX ABoX 3a 4. 1 cT. 185 KK, ocratouno Bu3HaunBIIN
I’ SITh POKiB M030aBIEHHSI BOJI1, 60 camMe Takhii MaKCUMYM LIbOTO [TOKapaH-
HS BCTaHOBJIEHO y caHKIii 4. 3 cT. 296 KK.

[Ipore, kM0 X0ua O OJWH i3 3IIOYHMHIB, MO BXOASATH Y CYKYITHICTb,
€ YMUCHUM MSAACKUM abO 0cOONU80 MANCKUM, CYI HA TiacTaBi 4. 2 cT. 70

! TIpakTrka cyniB Ykpainu 3 KpuMiHaneHux crpas (2006-2007). — C. 158-159.
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KK moe nmpu3HaAuuTH OCTATOYHE TOKApaHHs 3a CYKYITHICTIO ) Medcax
MAKCUMATLHO20 CIMPOKY, BCMAHO8IEH020 051 0AH020 UOY NOKAPAHHSL 8 3a-
eanvrit wacmuni KK. Hacammiepen #ineThcst mpo mo30aBIeHHs BOJi HA
MEBHUI CTPOK, MAKCUMYM SIKOTO IOPIBHIOE 1T’ ITHAJUATH poKaMm (4. 2 cT. 63
KK). Tomy, sixmio ocoba 3acymKyeTbes, HanmpuKiaz, 3a 4. 4 ct. 296 KK no
cemu, a3a 4. 2 cT. 185 KK — 10 ’sTi pokiB 1mo30aBieHHs BOIi, CY] MOXKE
BH3HAYUTH OCTATOYHE MOKAPAHHS 3a CYKYITHICTIO IIMX 3JIOUMHIB MUISIXOM
MTOBHOTO CKJIAJIAaHHS 1 OCTATOYHO MPU3HAYUTH JBAHAIISTE POKIB 1T030aB-
neHHst Boii. TyT cyn y»ke BUXOAUTH 32 ME@Ki MAKCUMYMY 1T030aBIICHHSI BOJI,
BCTAHOBJICHOTO Y CaHKIISAX, 00 37104WH, niependadeHuii 4. 4 ct. 296 KK,
€ YMUCHHM 1 TsDKKUM. OTHAK 3aTJIbHAN CTPOK M030aBICHHS BOJI (JIBaHA-
[IATHh POKiB) HE MEPEBUINYE TYT Ti€l MaKCHMaIbHOI MeXi (11’ ITHAIIATh
POKiB), SIKY BCTaHOBJICHO IS ILOTO BUY MoKapaHHs B 4. 2 cT. 63 KK. Tomy
MIpY MPU3HAYEHH] TOKapaHHs 3a CYKYIHICTIO 3JI0YMHIB CIi/I 9iTKO PO3pi3-
HSATH MaKCHMAaJIbHY MEXY MTOKapaHHs, 6cmaHosieny 6 cankyii crarti Oco-
OmmBoi wactrau KK, 1 MakcuMyM BULy TIOKapaHHSL, 6CIMAHOGIEHULL Y HOPMAX
3aeanvnoi wvacmunu KK. HeoOXi1HO TaKoX MaTh Ha yBa3i, 110 MAaKCHMaJlb-
Ha MeKka CaHKI[ifl 32 0COONMBO TSKKi 3JTOYMHH MOXKE JOPIBHIOBATH
I’ ITHAALSATH POKaM 1030aBJIeHHs BoJi (Hanpukiag, y 4. | ct. 115) 1, oTxe,
30iraTucs 3 MAKCUMYMOM, BCTAHOBJICHUM JIJIS ITBOTO BHUTY TTOKapaHHS B 3a-
ranpHil gacTuHi KK. ¥V nux Bumankax mokapaHHs B I ITHAAISATH POKiB
1030aBJICHHSI BOJIi, PU3HAYCHE 32 OCOOJIUBO TSKKUH 3JI0UMH, MTOTIHMHAE
MMOKapaHHs, MPU3HAYEH] 3a 1HIII 37I0YNHH, [0 BXOIATh Y CYKYITHICTb.

[IpuHIIAT TOBHOTO 200 YaCTKOBOTO CKJIaIaHHS MOXKE OyTH BUKOPUCTA-
HUH CyJIOM MpU MPU3HAUCHHI 32 CYKYITHICTIO 3JI0YMHIB TIOKapaHb SIK OJTHO-
T'O BUY, TaK 1 pi3HUX iX BUIB. SIKIIIO 32 OKpEMI 3II0YMHU MPU3HAYEHO T10-
KapaHHs pi3HuX 6u0is, CyI, TIePIIl Hi’k BU3HAYUTH OCTATOYHE TIOKapaHHS 3a
CYKYITHICTIO, IOBHHEH IEePEBECTH (TIepepaxyBaTh) MEHIII CYBOPUN BUJI TIO-
KapaHHs y OUTBII CyBOpPHWH 3a IIKAJIOIO iX €KBIBAJIEHTIB, Ky BCTAHOBIEHO
B 4. 1 ct. 72 KK. JIumrte micias mporo 3mMiACHIOETHCA CKIIAIaHHA [IUX ITOKa-
panb. OHAK, SKIO 32 OKPEMi 3JIOUMHU, 1[0 YTBOPIOKOTH CYKYITHICTh, IPH-
3HAYEHO TaKi BUAM OCHOBHHX MOKapaHb, K mrpad (ct. 53 KK) abo mo-
30aBieHHs mpaBa oditmary neBHi mocaau (cT. 55 KK), To BoHu ckiadantio
He nionsearoms. Y TaKUX CUTYAIsIX CYJ 3aCTOCOBY€E a00 MPHUHIIUI TIOTJIH-
HEHHSI MEHIII CyBOPOTO TMOKapaHHsI OUIBII CyBOPUM, a00, KEPYIOUHCH Y. 3
cT. 72 KK, npu3Hauae KoKHE 3 HUX OKapaHb 10 CAMOCMIUHO20 GUKOHANHSL,
KOJIY TIOKapaHHs, MPU3HAYCHI 32 OKPEMIi 3JI0YMHH, 3aCTOCOBYIOTBCS OJIHO-
YaCcHO 1 BUKOHYIOTHCSI KOKHE CaMOCTIHHO — 0€3 CKJIaJJaHHS.
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Tpusnauenns 000amKosux NOKapaHs 3a CyKyIHICTIO 3JI0YMHIB PEryJIto-
erbest yactuHamu 1 Ta 3 ¢t 70 KK, 13 sikux BHILIMBAE, 110 JOAATKOBE I10-
KapaHHs, IO-Teple, MO)Ke OyTH OCTaTOYHO MPHU3HAYCHE 3a CYKYIHICTIO
3JI0YMHIB JIUIIE 32 YMOBH, SIKIIIO BOHO MOMEPEAHBO MPU3HAYAIOCS CYOM
xo4a 0 3a OfIMH 13 3JI0YMHIB, 10 BXOJATh y CYKyMHICTh (1. 16 mocTaHoBH
[Mnernymy BepxoBHoro Cyny Ykpainu Big 24 xostas 2003 p.). [lo-npyre,
SIKILO OflHE a00 JIeKiNbKa JOAaTKOBHX OKapaHb IPU3HAYCHO JIUIIE 32 OJJMH
13 3JI04MHIB, IO BXOAHUTDH Y CYKYITHICTh, TO BOHH IPUEAHYIOThCS (6€3 1o-
IJIMHEHHS 1 CKJIaJJaHHs! MK CO0O0I0) 10 OCHOBHOT'O ITOKapaHHs, 0CTaTOYHO
BU3HAUYCHOTO 32 CYKyIHICTIO. [To-TpeTe, siKIo 3a Bei a00 JACKiIbKa 3JI0YHHIB,
110 BXOJSITh Y CYKYITHICTh, IPU3HAYEHO JICKIJIbKA JOJIAaTKOBUX IMOKAPaHb, TO
iX ocTaTouHe BU3HAYCHHS 32 CYKYITHICTIO 3aJIC)KUTH Bil TOTO, UM HAJIEKATh
BOHH JI0 [TOKapaHb OJHOTO 200 Pi3HUX BUJIIB:

— SIKIIIO TIPU3HAYCHO JOAATKOBI TIOKAPAHHS 00HO20 GUdY, TO BOHHU TIEPEI-
YCIM MMOEHYIOTHCS MiXK COOO0FO MIISXOM NOTIMHEHHS! MEHII CYBOPOTO OUTBIII
CYBOpHM a00 IIUISIXOM IIOBHOTO YH YaCTKOBOTO 1X CKIIAJaHHs y MeXax, 3a-
3HaueHuX y 4. 2 cT. 70 KK. Jlumie micis mporo onepikaHa TaKUM IIITXOM
3arajibHa Mipa JOJaTKOBOI'O IIOKapaHHS NPHUEIHYETHCS 10 OCHOBHOTO,
0CTaTOYHO BH3HAYECHOTO 32 CYKYIHICTIO;

— SIKIIO TIPU3HAYEHO JIOJIATKOBI MOKAPAHHS Pi3HUX 6U0i6, TO BOHU Hi
MOIIMHEHHIO, Hi CKJIaIaHHIO MK COOO0X0 HE MiIAraroTh 1 3riH0 3 4. 4 ¢T. 72
KK xokHe 3 HUX IPHEAHYETHCS 10 OCHOBHOTO, OCTATOYHO BU3HAUEHOTO 32
CYKYITHICTIO, 1 BUKOHYEMbCA CAMOCMIHO.

VY vactuni 4 ct. 70 KK npuHIUNM Npr3HaYeHHs TOKapaHHs 3a CYKyTI-
HICTIO 3JI0YMHIB MOUIMPIOIOTHCS HA CUTYalii, KOJIH Micisl TOCTaHOBICHHS
BHPOKY BCTaHOBIIIOETHCS, 1110 3aCY/PKEHUI BUHEH 1€ 1 B IHIIOMY 3JI0YHHI,
BYMHEHOMY HHUM JI0 BAHECEHHSI IIONEePEIHHOI0 BUPOKY. 3II0UMHH, L0 CKJIa-
JIal0Th CYKYIHICTh, MOKYTh OyTH PO3KPHUTI B Pi3HUH Yac, TOMY 1 3aCyIKeH-
HS 3a 1[I 3JI0YMHU MOJKE 31MCHIOBATUCS HE OJHHMM, a JBOMAa YM OljbIle
BHUPOKaMH, Kl y 3B 43Ky 3 LIUM 1 IOCTAHOBJISIOTHCS y pi3HUH 4ac. Taka
CHUTyalis € TaM, Jie 0co0y, sika BUMHHIIA, HAPUKIIA[, ABa 3JI0YUHH, OYyII0
3aCy/PKEHO JIMIIE 33 ONIMH 13 HUX, a IPYTHHA PO3KPHUTO Mi3HIIIE, y 3B 3Ky
3 4MM 1 BUPOK 3a L€ 3JI0YMH ITOCTAHOBJICHO BXKE ITiCJIsl BUPOKY 3a MEPIIOI0
cnpaBoto. Hanpukian, oco0y Oyo 3acymxkeno 3a 4. 3 ct. 296 KK o Tprox
POKiB TI030aBJICHHS BOJII 3a XyJITaHCTBO, BuMHEHE y BepecHi 2008 p., ame
TTiCIIst BiOYTTS 32 UM BUPOKOM OJTHOTO POKY MO30aBIIEHHS BOIIi 3°SICYyBaJIOCS,
o 3acypkeHuid mie y aunHi 2008 p. BYAMHUB KPaIiKKy, 3a Ky HOBUM BH-
poxom 3a 4. 1 ct. 185 KK cyn npusHaumB aBa poku mo30aBicHHS Boji. Ls
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CHTYyaIlisl TOBHICTIO OXOIUTIOETHCS] O3HAKAMH CyKYITHOCTI 3I04HHIB, 00 0CO-
0a BUMHWIIA /IBA 37104YMHH, rependadeHi pizanmu crartsimu KK, i obuasa
BOHM OyJTM BUMHEHI JI0 3aCy/KeHHS Xo4a 0 3a ouH i3 HuX. Tomy 10 Takux
BUMNAJKIB 3riAHO 3 4. 4 cT. 70 KK 3acTocoByroThCs Ti cami mpaBuiia mpu3Ha-
YeHHs MOKapaHHs, 1o nepeadadeHi B yactunax 1-3 ct. 70 KK'. TIpote
nokapanHs 3a 4. 4 ct. 70 KK npusHauaeTbcst BXE B mpu emanii:

— Ha MepUIOMY eTarli Cy/ MPU3HaYae MOKapaHHs 3a 3JI0YMH, BYMHEHHUH
JI0 TIOCTAHOBIICHHSI BUPOKY 3a TEPIIOI0 CIIPABOIO, alle PO3KPUTHHI ITicIs
L(bOTO;

— Ha JIPyroMy — 3 ypaxyBaHHSM paHillle MOCTaHOBJIECHOTO BUPOKY
1 IPU3HAYCHOTO HUM TIOKapaHHS CyJ] BU3HAYA€ OCTATOYHE ITOKAPAHHS 3a
CYKYIMHICTIO 3JI0YMHIB IUIIXOM IONIMHEHHS a00 MOBHOTO YM YaCTKOBOI'O
CKJIaJlaHHs TIOKapaHb, MPU3HAUYECHHUX 32 00oMa (IonepeHiM 1 3HOB mocTa-
HOBJIEHUM) BUPOKaMHU y MeXax, nepeadoadennx 4. 2 ct. 70 KK;

— Ha TPEThOMY €Talll B CTPOK MOKapaHHs1, OCTATOYHO BU3HAYEHOTO 34 Cy-
KYITHICTIO 3JI04HMHIB, cyn 3a mpaBuiamiu cT. 72 KK 3apaxoBye mokapanssi, Bxxe
TTOBHICTIO 200 YaCTKOBO BiIOYTE 3aCYIKEHUM 32 TIOTICPETHIM BUPOKOM.

§ 8. [Ipu3HavYeHHsS MOKAPAHHSA
3a CyKYIHICTIO BUPOKIB

Biamosigao 0 4. 1 ct. 71 KK cyxynuicmo supoxise € mam, oe 3acyodice-
HUL Nic/is NOCMAHOBIEHHA BUPOKY, ajle 00 NOGHO20 GI0OYMMSL NPUSHAYEHO-
20 HUM NOKApaHHs, GUUHsE Hosull 310yun. OTKe, IPHU CyKYITHOCTI BUPOKIB:
a) CyJ/l IOCTAaHOBHB BUPOK, SIKKM 0CO0Y 3aCY/PKEHO JI0 IEBHOTO TIOKapaHHST,;
0) mpu3HaYeHe IIUM BHPOKOM TTOKapaHHS 3aCy/PKEHUH Iie He BiOyB 1O-
BHICTIO; B) HOBHH 3JI0YMH BUMHSIETHCS MICIISl TOCTAHOBJICHHS BUPOKY, alie
JI0 TIOBHOT'O BIJIOYTTS IPU3HAYEHOTO HUM ITOKapaHHS.

[opsinok npu3HaUYEHHS HOKAPAaHHsI 33 CYKYITHICTIO BUPOKiB BCTABJICHO
y 4. 1 ct. 71 KK, 3riiHO 3 SIKOTO, SIKIIO 3aCYIKSHUMN TICIIS TOCTAHOBJICHHS
BHPOKY, aJie JI0 IOBHOTO BiIOYTTSl IOKApAHHS BUMHSIE HOBHIA 3JI0YHH, CYI
710 TIOKapaHHs, IPU3HAYCHOTO 32 HOBUM BUPOKOM, TIOBHICTIO a00 4aCTKOBO
MpUEAHYE HEBIAOYTY YaCTUHY MOKapaHHS 3a MOMEPeHIM BUPOKOM. Takum
YHHOM, 3a 3arajlbHUM IIPAaBHIIOM, OCTATOYHE MMOKapaHHs 32 CYKYIHICTIO
BHUPOKIB NMPU3HAYAETHCS LUIIXOM 706HO20 YU YACMKOBO20 CKAAOAHHA NO-

! TIpaktuka cyuiB Ykpainu 3 kpuMinaibHux crpas (2006-2007). — C. 202-204, 232-234,
251-252.
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Kapamus, TPU3HAYCHUX 32 OKPEMHUMH BHPOKaMHU. MexXi Takoro CKIIaJaHHs
3a3Ha4yeHo y 4. 2 ¢T. 71 KK, BiAMOBIAHO O KO 3aeanbHuti cmpox noxa-
PAaHHsA, OCMAMOYHO USHAYEHO20 34 CYKYNHICMIO 8UPOKIB, He Modice nepe-
BULLYBAMU MAKCUMATHHO2O CMPOKY, 6CIAHOBIEH020 0715 0AHO20 8U0Y NO-
Kapanua 6 3azanvuitl yacmuni KK. Ilpu ckinananHi mokapanb y BUAL MO-
30aBJIEHHS BOJI HOro 3arajbHUN CTPOK HE MOBHHEH NEPEBUILYBATH
I’ ITHAJISTH POKIB, & Y BHMAJKY, SIKIIO X04a O OAMH 13 3JI0YMHIB € 0CO-
OJTMBO TSDKKUM, — JBAJIIIATH T SITH POKIB.

Taxum yrHOM, Ha TifcTaBi cT. 71 KK 3a cyKyIHICTIO BUPOKIB CY/I ITPH-
3HAuYa€ MOKApaHHs 332 TAKUMHM [IPABUIAMH: a) HacaMIlepe/1 IPU3HAYAETHCS
MOKApaHHs 32 3HOB YUYMHEHUH 3JI0YMH — 32 HOBUM BHPOKOM; 0) JI0 MOKa-
paHHS, IPU3HAUYEHOTO 32 HOBUM BHUPOKOM, CyJ HOBHICTIO 200 4aCTKOBO
NpUEHYE HEBINOYTY YaCTHHY MOKapaHHS 3a MOMEepeaHIM BUPOKOM;
B) OCTaTO4YHA Mipa MOKapaHHs 3a CyKYMHICTIO BUPOKIB BU3HAYAETHCS
B MeXaxX MaKCUMyMYy, BCTaHOBJIEHOTO B 3aranbHiil gactuai KK s Bigmo-
BiJTHOTO BUY ITOKapaHHS.

1. llokapanns 3a 3108 8uuHeHUll 3104UH TIPU3HAYAETHCS HA 3aralbHUX
mificTaBax, ToOTO 3 ypaxyBaHHSIM MojokeHb crareit 65—69! KK. ITpuyomy
SIKIIIO B JIISTHHSIX 0COOU, sIKa BYNHUIIA HOBUH 3J7I0YMH, € O3HAKH IIOBTOPHOCTI
(ct. 32 KK) a60 permuausy (ct. 34 KK), cyn ypaxoBye iX sik 00CTaBUHH, 10
00TsKyI0Th ToKapanHs (1. 1 4. 1 ct. 67 KK).

2. /lo noxapamnms, npusnaueHoco 3a HOGUM BUPOKOM, CY0 NOGHICIIO A60
YaCmMKo80 NPUEOHYE HeBI0OYMY HACMUHY NOKAPAHHS 3d NONEePeOHiM 8U-
poxom. OTxe, Ta YaCTUHA NOKapaHHs, 10 BXKE BiOyTa 3aCyKCHUM 32
MoIepeIHIM BUPOKOM, HE BPaXOBY€ETHCS, 1 B OCTATOUYHE MOKAPaHHs BXOAATH
MOKapaHHs, IPU3HAUYEHE 32 HOBUM BHPOKOM, 1 TOKapaHHs, IIe He Big0yTe
3a moriepenHiM BupokoM. Tomy BimmoigHo 10 4. 4 cT. 71 KK ocraroune
MOKapaHHA 3a CYKYIHICTIO BUPOKIB, BU3HAYECHE HIISXOM CKIIaJaHHs, Ma€e
OyTH O1TBIIIM BiJ] TOKapaHHs, TPU3HAYEHOTO 32 HOBUM BHPOKOM, a TAKOK
BiJl HEBIZIOYTOT YACTUHU MMOKAPAHHS 3a MOMEePEIHIM BUPOKOM .

3. Busnauenus ocmamouno20o noKapanisl 3a CyKynicmio 6UpoKie oome-
JICEHO TUM MAKCUMYMOM, KU BCIAHOGIEHO OISl BIONOBIOHO20 6U0Y NOKADAH-
Hs 6 Hopmax 3aeansroi yacmunu KK. Hanpukiazn, npu cKiialaHHI IOKapaHb
y BHJIi 11030aBJIEHHS BOJII OCTATOYHE IMOKapaHHS HE MOXE MEPEBUIILYBaTH
ITSITHA/IIISATH, @ 32 0COOTMBO TSDKKUH 37I0YHMH — JBALSATH I’ ATH POKiB. Came
TaK BCTAHOBJIIOETHCS MAKCUMaJIbHA MEXa ¥ 1HILIMX BUAIB HOKapaHb (HApH-
KJ1a1, 1J1sl OOMeKeHHs BOJi — 11Tk PokiB (4. 2 cT. 61 KK), a amst BumpaBHUX

! TIpakTuka cyaiB Ykpainu 3 KpuMiHajibHHX cripas (2006-2007). — C. 201-202, 234-235.
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pobit — nBa poku (4. 1 ct. 57 KK)). Takum urHOM, py BU3HAYEHHI OCTATOU-
HOTO TIOKapaHHS 32 CYKYIHICTIO BUPOKIB CyJl MOXXE BHITH 32 MaKCHMaJIbHI
MeKi HalOTeI cyBopoi caHkii ctarti OcoonmBoi yactuan KK, ockinbku mpu
LLOMY BiH KEPY€ETHCS HE CaHKIIIE€I0, @ TAM MaKCHMYMOM, SIKMH BCTAHOBJICHO
JUTS TIEBHOTO BHTy TIOKapaHHs B 3araibHii yactuHi KK.

Biamosinuo 10 4. 2 ct. 71 KK npu npusHaueHHi xo4a 6 3a OMHUM i3
BHUPOKIB JOBIYHOTO 1M030aBIEHHS BOJi 3arajJbHUN CTPOK MOKapaHHs 3a
CYKYITHICTIO BUPOKIB BU3HAYAETHCS [IUISTXOM MTOTTTHHEHHS OY/Ib-SIKMX MEHIII
CYBOpHUX IOKapaHb JOBIYHUM T030aBIeHHSIM BOJi. [0 moTmmHEHHS Ccy/q
«3MYILEHHI» yIaBaTUCS 1 TOi, KOJIM 32 HOBUM BHPOKOM MPU3HAYECHO TO-
KapaHHS B MEXax, 5Kl 30IrafoTbCsl 3 MAaKCHMYMOM JAHOTO BU/Ty TTOKapaHHA,
BcTaHoBNeHNM y 3aranbHiit yacturi KK (11. 25 mocranosu [Inenymy Bep-
xoBHOTo Cyny Ykpainu Big 24 xoBtHs 2003 p.). Hanpuknaz, sikuio ocoba
JI0 TIOBHOTO BiIOYTTS [TPU3HAYEHNUX BUTIPABHUX POOIT BUMHSIE HOBHIA 3JI0UHH,
3a SIKAW 3aCYIKYETHCS 110 T’ SITH POKiB OOMEXXEHHS BOJi, TO CyJ I[UM TIO-
KapaHHSM MOXe€ JIMILE MOITTUHYTH HeBiAOYTY 3a MOIMEpeaHIM BUPOKOM
YacTHHY BHUIIPaBHUX pooOiT, 60 3rigHo 3 4. 2 cT. 61 KK MakcumanpHa mexa
00Me)KeHHS BOJIi CTAaHOBUTSH IT°SITh POKIB.

3a ct. 71 KK ckiiaaHHIO TISTal0Th IOKAPAHHS SIK 00HO20, MAK i pi3-
Hux ix 6uodig. AJe SIKIIO 32 OKPEMUMH BUPOKAMH MPU3HAYCHO MTOKAPAHHS
PI3HUX BHIB, TO IS X CKIIAZIAHHS CYJl KEPY€ETHCS MPUIHCaMHU YacTHH 1-3
cT. 72 KK.

[TpuHIHMIT CKIalaHHS IOKapaHb 32 CYKYITHICTIO BUPOKIB ITOIIUPIOETHCS
He TIJIbKW Ha OCHOBHI, a  Ha 0odamKko8i nokapants. 11pu oMy ciin ypa-
XOBYBATH TaKe:

— SIKIIIO JOJATKOBI IMMOKAapaHHs MPU3HAUYEHO TUTHKH 3a MOoTepenHiM abo
TIJIBKU 32 HOBUM BHPOKOM, TO BOHM (49U HeBifOyTa iX 4acTWHA) MPUETHY-
I0TBCS 10 OCHOBHOT'O TIOKApaHHsI, 0CTaTOYHO [TPU3HAYEHOTO 33 CYKYITHICTIO
BHPOKIB;

— SIKIIO JTOJIATKOBI TIOKapaHHS MPU3HAYEHO 1 32 MOMEPEaHIM, i 32 3HOB
MOCTaHOBIICHUM BHUPOKaMHM, TO BOHHU TIepeyCiM MOEAHYIOTHCS 3a CYKyTI-
HICTIO MK COOOI0 1 JIUIIIE MICHS MBOTO MPUEAHYIOTHCS O OCTATOYHOTO
OCHOBHOTO MOKapaHHS;

— SIKILIO 32 OKPEMUMH BUPOKAMH IPU3HAYCHO JOAATKOBI MOKapaHHs
001020 68Uy, TO BOHU CKJIaIal0ThCsI MK COOOI0 B MEXKaX MaKCUMYMY,
BCTAHOBJICHOTO JUIsl HUX y 3aranbHii yacturi KK (Hanpuknaz, ajis no-
30aBJICHHS MpaBa 00iMaTH MEBHI MOCaIN TaKU MAKCHMYM JOPiBHIOE
TpboM pokam — 4. 1 ctT. 55 KK);
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— SIKIIIO 32 OKPEMHMH BHPOKaMHU IIPU3HAYCHO JIOJIaTKOBI MIOKApaHHS
piznux eudis (HaPHUKIAd, 3a IMMOMePEIHIM BHPOKOM — IT030aBIICHHS Bili-
CHKOBOTO 3BaHHSI, & 32 HOBUM — KOH()ICKallisl MaliHa), TO BOHH CKJIaJJaHHIO
HE IUIATAI0Th 1 KOXKHE 3 HUX BinnoBiaHO 110 4. 4 ct. 72 KK sukonyemucs
CamMOCMmIlHO.

MO>KITUBI BUITA KU, KOJIH MiCJIsl TOCTAHOBJICHHS BUPOKY, aJie /IO TIOBHO-
TO BiIOYTTs MOKapaHHs 0co0a BUMHSIE HE OJIHH, a J[Ba 00 OLIBIIIE 3II0YHHIB.
VY Takux CHUTYyaIlisIX Ma€ MicIle TIOETHAHHS CYKYNHOCMI 6UPOKIB | CYKYIHOC-
mi 3104UHi6, TOMY 3aCTOCOBYIOThCS mpaBmia 4. 5 ct. 71 KK, i3 sikoi Bumu-
Bae, 1110 ISl IPU3HAYCHHS TYT MIOKApaHHS CIIijl KepyBaTucs sik ctT. 70, Tak
ict. 71 KK. ITo-miepiie, cya Mae mpu3HAYNTH IOKApaHHS OKPEMO 32 KOKHUH
3HOB yuuHeHu# 31mounH. [lo-apyre, kepytouncs cT. 70 KK, cyn mae BusHa-
YUTH MMOKapaHHs 33 CyKYITHICTIO ITUX 3JI04uHiB. [lo-Tpere, 10 mokapaHHs,
MIPU3HAYEHOTO 32 CYKYIHICTIO 3II0YUHIB, ¢y 3a npaBwiamu cT. 71 KK mo-
BHICTIO 200 YaCTKOBO IMPHEHYE HEBIOYTY YaCTUHY TOKapaHHsI 3a MOTIe-
PEIHIM BUPOKOM, BU3HAYAIOYH OCTATOYHE IMOKAPAHHS Y MEXaX, BCTAHOB-
nenux 4. 2 ct. 71 KK.

§ 9. [IpaBuia ckIaJaHHSA IOKAPAHD
Ta 3apaxyBaHHA CTPOKY INOINepPeIHbOro
YB’SI3HEHHS

3a okpeMmi 3104 HH (TI0 OKPEMHUX BUPOKaX ) SIK MPU CYKYITHOCTI 37I0UHHIB
(ct. 70 KK), Tak i npu cykynHocti BupokiB (cT. 71 KK) moxyTs OyTH mpu-
3HaYEHI MMOKApaHHS HE TIJIbKU OJHOTO, a i PI3HUX BHUIIB. Y 3B’S3KY 3 UM
BUHHKAE 3alIUTAHHS: SIK 3aCTOCYBAaTH B IIMX BUMAJIKAX MPHUHIIMAI CKIIAJIAaHHS
TaKuX nokapans? Hanpukiazn, 3a ouH 37104MH 0c00y 3aCyHKEHO /10 1030aB-
JICHHS BOJTI, 32 IHIIHIA — JI0 BUIPABHUX POOIT; 32 OMHUM i3 BUPOKIB — 0
apelTy, a 3a IHIIMM — J10 00MEKESHHS BOJII TomIO. J[j1st TakuX cuTyarii y 4. 1
ct. 72 KK nependaueHo npaBuiia, 3TiHO 3 SKUMU MPH CKJIaJaHHI TOKapaHb
PI3HUX BUIB 3a CYKYITHICTIO 3JIOYMHIB Ta CYKYTIHICTIO BUPOKIB MeHUL CYBOpUL
8UO NOKAPAHHA NePesooUmvcsl 8 Oinblu Cy8opuil, a TS 3THUCHEHHS TaKOTO
niepeBeIeHHs (TTepepaxyBaHHs ) BCTAHOBITIOETHCS CITIBBITHOIIIEHHS MiXK OKpe-
MHUMH BUJaMH ITOKapaHb Ha IiICTaBi MMEBHOI IIIKAJIH X €KBIBAJICHTIB:

1) omHOMY JH!O TI030aBIIEHHS BOJI BiATIOBIAAIOTh: &) OJIFH JCHbh TPHMaHHS
B JMCLUIUTIHAPHOMY OaTalibiioHi BiiCHKOBOCITYKOOBLIB 200 aperity; 0) aBa
JHI 0OMEKEHHS BOJIi; B) TPH JIHI CITY>KOOBUX OOMEXEHb IS BiliCHKOBOCITY K-
00BLIiB 200 TpH JHI BUTIPABHHUX POOIT; T') BiCIM TOAAMH TPOMAJICBKHX POOIT;
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2) omHOMY JTHIO TPUMaHHS B AUCUUILIIHAPHOMY OarajibiioHi BilicbKO-
BOCITYX00BIIiB a00 apemTy BiJIOBiIalOTh: a) ABa JHI 0OMEXEHHS BOJi;
0) Tpu aHI cay)O00BUX 0OMEKEHB JUIS BIICHKOBOCITYKOOBIIIB a00 TpH JHI
BUIIPAaBHUX POOIT;

3) oxHOMY JHIO OOMEKEHHS BOJII BiJIMOBIAIOTh TPHU JHI CIYKOOBUX
0OMEXKEHb JIJIsl BIICKKOBOCITYKOOBIIIB 200 TpH JHI BUIIPABHHUX POOIT;

4) omHOMY JTHIO 0OMEKEHHS BOJII 200 apeITy BiAIMOBIAAIOTh BiCIM TOIMH
TPOMAJICHKUX POOIT.

OTxe, K0 0co0y 3aCy/KEHO 3a OJIUH 13 3JIOYMHIB 10 TT030aBIECHHS
BOJIi Ha TPH POKH, a 32 IHIIHIA — ][0 OJHOTO POKY BHIIPABHUX POOIT, TO CYyI
Ma€ TIepeBECTH MEHIII CyBOPE IMMOKapaHHs (BUIIPaBHI poOOTH) y OiIbII Cy-
Bope (11030aBJIEHHSI BOJIi), KEPYIOYHCh 3a3HAYSHOI0 BHILE IIKAJIOK0 Y CIIiB-
BigHoMIeHHi 1:3. TinbKY MiCIIs IbOTO MOXKHA 3aCTOCYBATH MIPUHITUIT TIOBHO-
ro a0 4aCTKOBOTO CKJIAAaHH AJIsl BU3HAYCHHS OCTaTOYHOTO MOKapaHHs 32
CYKYITHICTIO 3JIOUHHIB.

[Ipu cyKyIHOCTI 37I0YMHIB Ta BUPOKIB BUHHUKAE 1 MUTAHHS PO PU3HA-
YeHHS TIOKapaHHs 3a CYKYIHICTIO Y BHIIAJIKaX, KOJM 0c00a 3aCy/KYEThCS
3a KOXKEH 3JI0YHMH (32 KOXKHUM BHPOKOM) JIO CJIY)KOOBUX OOMEXKEHB JIJIs
BIMICHKOBOCITY>KOOBIIIB 200 BHIIPAaBHUX POOIT 13 PI3HUMH BiIICOTKAMH BiJl-
paxyBaHb i3 3apo0iTKy. lle muranus Bupinryerbes y 4. 2 c1. 72 KK, 3rigHo
3 SIKOIO CKJIAJIaTUCS MOXKYTh JIMILE CTPOKU LIUX MOKapaHb, a po3mipu 8iopa-
XV8aHb i3 3apoOIMKY 3aCy0AHCEH020 CKIA0aHHIO He nioagearoms. Harpukmar,
SIKILO JI0 3aKIHYEHHS CTPOKY BHIIPABHUX POOIT, MPU3HAYCHUX 3 BiApaxyBaH-
HsM 10 % 13 3apobiTKy, 0co0a 3acymKyeTbCs 3a IHIINN 370YMH 10 TAKOTO
caMoro BUAY MOKapaHHs, aje 3 BiapaxyBaHHAM yxe 20 %, TO Cy/ IMOBHICTIO
a00 4acTKOBO MPHEAHYE 10 MOKAPaHHS, TPU3HAYCHOTO 32 HOBUM BUPOKOM,
He BiOyTHH 3a onepeHiM BUPOKOM CTPOK BHIIPABHUX POOIT, 3aIHIIAI0UN
JUTsl OCTaHHBOTO KonuiHil po3Mip (10 %) BigpaxyBaHb. [HakIIe kaKy4u, TyT
CKJIQJIAIOTHCSI JIUIIE CTPOKH MTOKAPAHHS, a PO3MIPH BiJIpaxyBaHb i3 3apo0iTKy
3aCy/PKEHOTO OOUMCITIOIOTHCS 32 KOYKHUM BUPOKOM CaMOCTIHHO.

3a CyKYITHICTIO 37TI0YMHIB Ta BUPOKIB CyI MOYKE MTPU3HAYNTH 1 TaKi BUAH
OCHOBHUX TIOKapaHb, 17 SkuxX y 4. 1 ¢1. 72 KK He BcTaHOBJIEHO MpaBui
CHIBBIJHOIIEHHS B IKOMY-HeOyIb ekBiBanieHTi. Lle crocyeTbest Takux BUIIB
MoKapaHb, K mrpad i mo30asieHHs mpaBa 00iliMaTH MEeBHI mocaau abo
3aliMaTHCA IMEBHOIO AISJIBHICTIO, sIK1 3rigHO 3 4. 3 ¢T. 72 KK cki1agaHHIo K
MiX c000F0, TaK i 3 IHIIMMH BUIaMH TIOKapaHb HE MMIJISTAIOTh 1 6UKOH)-
tomuvcs camocmitino. Takuil caMuii TOPSAIOK BCTAHOBIICHO ¥ 4. 4 cT. 72 KK
1 TIOI0 TIPU3HAYCHHS 3a CYKYITHICTIO 000amKOBUX NOKAPAHb PI3HUX 6UI8,
SIKi B yCiX BHITaIKaX BUKOHYIOTHCSI CAMOCTIIHO.
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VY pasi oOpaHHs TaKoro 3amo0iKHOTO 3aX0/Y, SIK TPUMAaHHS ITi/1 BAPTOIO,
oco0a 11e 10 3aCyIPKeHHsI MOXKe I1epe0yBaTH B IIONIEPETHHOMY YB’ SI3HCHH.
Tomy B 4. 5 cT. 72 KK BCTaHOBIICHO, IO MPHU 3aCYHKEHHI 0COOH 70 TI0-
30aBIIEHHS BOJII CY/I 3aPaXOBY€E y CTPOK ITOKApaHHS ITOTIEPETHE VB I3HCHHS
3 pO3paxyHKy JICHb 3a JICHb, a IPH 3aCyKEHHI JI0 1HIINX BUIB IOKApaHb —
BiJIMIOBIJTHO JIO IIKAJIM €KBiBAJICHTIB, epenoadenux y 4. 1 ct. 72 KK. Skmio
0c00a 3acymKy€eTbCs 10 TAKUX BUJIB MOKapaHb, AKUX y LIl HIKali HE 3a-
3HaueHo (Hampukian, mrpad), Cyl, ypaxoByrouH MONepeTHe YB I3HEHHS,
MOJKE TTOM’SKIIIUTH TTOKapaHHs ab0 MOBHICTIO 3BIIBHUTH 3aCYKEHOTO BiJl
Horo BinOyBaHHSI.

KouTpoabHi 3anuTanns

1. SIkuMH NPUHIHMIIAME KEPYEThCS CY/I IIPH NPU3HAYCHHI TOKapaH-
HS 1 Y YOMY BOHH IOJISITAIOTH?

2. Sk BU3HAUarOTHCS 3aralbHi 3aca (i IPU3HAUYCHHS [TOKapaHHs 1y
YOMY TOJISITAFOTh Ti BUMOTH, LIO iX CKIIagatoTh?

3. Y gomy momsArae pi3HHUIA BpaxXyBaHHs CyIOM IIPH MPU3HAYCHHI
MOKapaHHs 00CTaBUH, 1110 OTO OM SIKIIYIOTh YU O0TSIKYIOTH?

4. 11lo NOBHMHEH CyJ ypaxOBYBaTH IIPU IPU3HAYCHHI IOKapaHHs 3a
HE3aKiHYCHHUH 3JI0YMH 1 Y 9OMY HOJATaloTh 0COOIMBOCTI HOTO
MIpU3HAYEHHsI 32 TOTYBAaHHS JI0 3JI0YHMHY 1 32 3aMax Ha 3JI04HH?

5. SIKi YMHHUKY € IiJCTaBaMU 1 KU MOPSIOK BCTAaHOBICHO 3a-
KOHOM JUUTSl IPU3HAYCHHS CyZOM O1JIBII M’ SIKOTO TIOKapaHHs, HiJK
nependoaueHo 3aKOHOM?

6. Sk mpu3HaYa€THCs IOKAPaHHS 32 HASBHOCTI Y CIIPaBi 00CTaBHH,
10 H0T0 MOM’ SIKIITYIOTH?

7. Slkumu npaBunaMu (IPUHIMIIAMHU) KEPYETHCS CyIl Yy pasi MpH-
3HAYCHHS IMOKapaHHS 32 CYKYITHICTIO 3JI0YHMHIB Ta BHPOKIB 1 Y
YOMY MOJIATAIOTh 11i TIpaBmIa’?

8. UmM BiIpi3HAECTHCS MOPSIIOK TPU3HAYSHHS TOKapaHHsI 38 CyKyTI-
HICTIO 3JI0YHHIB BiJl MOPSAAKY HOTO MPU3HAYCHHS 33 CYKYITHICTIO
BHUPOKiB?

9. V sKHMX Me)ax BU3HAYAETHCS OCTATOYHE MOKApaHHS 3a CyKyIl-
HICTIO 3JIOYHHIB Ta CYKYITHICTIO BUPOKIB?

10. Sk i 3a SKMMH TPaBUIAMH CKIIAJIAIOThCS Pi3HI BUIU OCHOBHHX
MOKapaHb y pasi iX Npu3HaYeHHs 3a CYKYITHICTIO 3JIOYMHIB Ta
CYKYTIHICTIO BUPOKIB?

11. SIx mpu3HAYarOTHCS JOATKOBI TIOKapaHHS 3a CYKYITHICTIO 3J10-
YHMHIB Ta CyKYIHICTIO BUPOKIB?
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PO3[li.]I XIX ——

3BiJIbHEHHS BiJl MOKAPaAHHA
Ta HOro Big0yBaHHHA

§ 1. IToHATTA 3BiJIbHEHHS Bil MOKAPAHHS
Ta Or0 BUIU

1. lonamms 3¢inenenns 6io nokapanns. Peanizamis B KK ineit ryma-
Hizamii Ta gudepeHiiianii KpUMiHaIbHOT BiIIIOBIIAJIBHOCTI Jajia MiJcTaBu
JUTsl ICHYBaHHSI IHCTUTYTY 3BUIBHEHHSI 0COOHM, sIKa BUMHMJIA 3JI0YHH, BiJl
nokapaHHs. /7i0 36i1bHEHHAM 6i0 ROKAPAHHA PO3YMIEMbCI 8I0MOBA dep-
HCABU 610 3ACMOCYBANHA NOKAPAHHS 00 0COOU, SKY 0OBUHYBATLHUM SUPOKOM
¢y0y OYI10 BUSHAHO GUHHOIO Y 6UUHEHH] 3104UHY. 3BITLHEHHS B/ TOKapaHHs
Ma€ BaKJIMBE 3HAYCHHS y MPOTHU/IIT 3TIOUUHHOCTI, OCKITBKH YacTO JIOCST-
HEHHS IUJIeH, SKi CTOATH Mepel KPUMiHATFHUM IIPaBOM, MOXKJIMBE 0e3 Bij-
OyBaHHs MoKapaHHs. 1Ioro BinGyBaHHs MOKe CTaTH 3aiiBHM, Hee)eKTHBHIM,
3aIIKOIUTH TIPOIIecaM pecortianizallii 0coou, sika BUINHWIIA 3JI0UHH.

2. Biominunicmo 36inbHeHHs 610 NOKAPAHHA 8i0 36i1bHEHHS 610 KPUMI-
HanvHol gionogioanvrocmi. Bignosinao 1o uynHHOro KK 3BUIEHEHOIO Bil
MOKapaHHs Moe OyTH JIMIIIE Taka 0c00a, Ky CyJl OOBUHYBAJIbHUM BUPOKOM
BHM3HAB BUHHOK Y BUMHEHHI 3JI04MHY. ¥ [IbOMY — OJIHA 13 BiAMIHHOCTEH
3BUILHEHHS BiJI MOKAPAHHS BiJl 3BUTbHEHHS BiJI KPUMIiHAIBHOI BiJIIIOBI1aJIb-
HOCTI, KOTpE, SIK YK€ 3a3HaYaJIOCs, MOXKE MaTu MICIIe JIUIIE JI0 BUHECCHHS
CyZI0oM OOBHHYBAJILHOTO BUPOKY 1 POLIECYaTbHO 0(hOPMITFOETHCS ITOCTAHOBOKO
(yXBasioro) cymy Mpo 3aKpUTTs IPOBaPKEHHS Y CIIpaBi y 3B’ 13Ky 31 3BiIbHEH-
HSIM 0COOHM Bijl KpUMIHAIBHOI BiAMOBiganbHOCTI. KpiM TOTO, 3BiIbHEHHS
0CO0M Bi/I KpUMiHAIBHOI BiATIOBIAAIFHOCTI Ta 3BUILHEHHS Bi/I IIOKapaHHs
MAroTh Pi3Hi MPABOBI MiZICTaBH, MIepeI0aUeHi Y BiAMOBIHAX CTATTIX PO3IILTIB
IX ta XII 3aramproi wactuan KK. Hapemti, oco0a, sika 3a BUMHEHHS 3710-
guHy OyJia 3BITbHEHA BiI KPUMIHAIHHOI BiAIOBITAIEHOCTI, B YCIX BUTIAAKAX
BHU3HAETHCS TAKOIO, 110 HE Mae cymuMocTi. Ocoba K, sika 3BUTEHAETHCS Bil
MOKapaHHs, y 0araTbox (OIHaK HE B YCIX) BUIA/IKAX BH3HAETHCS CYAUMOIO.

3. Buou 3¢invHennsn 6io noxkapauns. Ilependayeni B po3aini XII 3a-
rayibHoT yactuHu KK BuU 3BUTbHEHHSI Bijl IOKapaHHS MOXYTh OyTH Kia-
cu(ikoBaHi 3a Pi3HUMH KPUTEPISIMHU, 30KpeMa:
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1) 3anesicno 6i0 «cmynensi HAOIUNCEHOCMIY NOKAPAHHSL 00 0COOU, KA
BUUHUNA 3OYUH, BUOLIAIOMD:

) 36LIbHEHHSA 8I0 NPUSHAYEHHs NOKAPAHHS — Ma€ MICIe TaMm, Jie CyJI,
MOCTaHOBMBIIY OOBHHYBAJIbHHI BUPOK, Pa30M 3 TUM Yy CAMOMY BHUPOKY
3a3Hayae Mpo Te, 10 TOoKapaHHsI 0co0i He MPU3HAYAETHCS, TOOTO Cy[I TO-
CTaHOBIIsiE OOBUHYBAIBHUN BHPOK Oe3 NMpU3HAUYEHHS BUHHINA 0c00i MoKa-
paHHs. 30KpeMa, TaKy MOXKJIHMBICTh nependadeHo y 4. 4 cr. 74 KK, 3rigHo
3 SIKOK0 0c00a, sIka BUMHIIIA 3JI0YMH HEBEJINKOT a00 cepeHbol TSIKKOCTI,
MOJKe OyTH 32 BUPOKOM CYJy 3BUIBHEHA BiJ IMOKapaHHs, KO Oy/e BU3HA-
HO, 1110 3 YpaXyBaHHSM O€3/J0OTaHHOI MOBEIHKH i CYMJIIHHOTO CTaBJICHHS
IO TIpaIli 10 0co0y Ha Yac po3TIIAY CIPaBH B CyIi HE MOJKHA BBa)KaTH
CYCIIBHO HEOE3IEUHO0;

0) 36ibHEHHS 8I0 8I0OYE6AHHS NOKAPAHHS, NPUSHAUEHO20 CYOOM, — MAE
MICIIE Y THX BUITAJKaX, KOJIH Cy/I BAHOCUTH CTOCOBHO 0COOW OOBHHYBAJILHHUN
BHPOK 3 ITPU3HAYCHHSM il TIOKapaHHS, ajie B [IbOMY K BUPOKY ITOCTaHOBIISIE
po Te, o 11 ocoba He BinOyBaruMme npu3HaveHe iif mokapanns. Hampu-
KJIaj, Taki BUNagku nependaderno y crartax 75 ta 79 KK. Kpim toro,
3BUTPHEHHS BiJ] BiOyBaHHS NMPU3HAYEHOTO IMOKAPAHHS MOXKE MaTH MicIie
TAKOXK 4epe3 JIesIKUI Yac Micist MOCTaHOBIICHHS! OOBHHYBAILHOTO BUPOKY —
y BUTaaKax, BcranopieHux cT. 80 KK;

B) 38i1bHEHHS 8i0 NOOAILUIOZO BIOOYBAHHA NPUSHAYEHO20 CYOOM NO-
Kapawnus — Mae Micle Tam, Jie 0coda Ha MmiicTaBi 00BUHYBAJILHOTO BUPOKY
cyny BinOyBae mpu3HaueHe i ITMM BHPOKOM ITOKAapaHHs, IPOTE B ITCBHUIA
MOMEHT, JI0 3aKiHYE€HHs BiJIOyBaHHS TaKOTO MOKAapaHHs, 3BIIBHIETHCS Bill
HOT0 MOJIIbINOTo Biji0yBaHHsl. [lel By 3BiIbHEHHSI BiJI [IOKapaHHS, y CBOIO
4epry, po3majaeThcs Ha JIBa MiABHIH: TICPIINI OB’ I3aHUIA 3 THM, 110 0CO-
0a 3BUTLHSAETHCS BiJl MONATBIIOTO BifOyBaHHS MIOKapaHHs 0e3 3aMiHU HOTo
iHImMM (Hanpuknaz, crarti 81, 83, 84 KK), a npyruii crocyeThcst BUNAAKIB,
KOJIM 0c00a 3BUTLHSETHCS BiJl TOAABIIOTO BiIOYBaHHS OTHOTO ITOKAPAHHS
IUTSIXOM 3aMiHu Horo iHmmuM (cT. 82 KK);

2) 3aneAHCHO 810 MO20, NPABOM HU 0008 SA3KOM CYOY € 36IIbHEHHS 0CO0U
8i0 NoKapauHs, UOLIAIOMb.

a) 0008 'A3K08I 8UOU 38INbHEHHS 8I0 NOKAPAHHA — Ti, TIPU SKHUX CY[T
3000B’sA3aHUH 3BUILHUTH 000y B mokapaHHs. Jlo HUX HaleXaTh BUIA/-
ku, ipu akux y KK iMmepatuBHO BKa3yeThCs, 0 0c00a 3BUTHHAETHCS Bijll
nokapanHs. Lle mae miciie, HanpuKkIaz, y pasi 3aKiH4eHHs CTPOKIB TaBHOC-
Ti BUKOHaHHS 00BUHYBasbHOTO BHPOKY (cT. 80 KK) abo xomu ocoba mix yac
BiIOyBaHHS IMOKapaHHs 3aXBOpiia Ha IICUXIYHY XBOPOOY, 110 TT030aBIIse€ ii
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MOXIIUBOCTI YCBIIOMJIFOBATH CBOI i1 (0€3/isIbHICT) UM KEPyBaTH HUMHU
(4. 1 c1. 84 KK);

0) paxyremamueni 6uU 36i1bHEHHS 8i0 NOKAPAHH — Ti, TIPU IKAX CY[T
Mae TpaBo, aje He 30008’ s13aHui 3BUILHUTH 0co0Y BijJ mokapanHs. Jlo HUX
Haynexarsb Bunajaku, konu B KK BkasyeTbcs, 1o meBHa ocoda Moxke OyTH
3BUIbHEHA BiJ MoKapaHHs. Lle, Hanpukiiaa, BUIM 3BIIbHEHHS BiJ] TOKapaH-
Hs1, iependadeHi 4. 4 ct. 74, crartsamu 75, 79 KK Ta nesikumu iHIIMMuy;

3) 3anedcro 8i0 mo2o, U GUCYBAIOMBCI NEBHI YMOBU U000 NOOATbULOT
Nn06eOiHKU 0COOU, 36LIbHEHOT 810 NOKAPAHHS, BUOIIAIOMD:

a) YMOGHI (Ul HeOCMAMOYHI) 8UOU 38LIbHEHHS 810 NOKAPAHHA — Ti, TIPU
SIKHUX I0JI0 MOJAIBIIOT IOBEIIHKH 0COOM MPOTSTOM BH3HAUYEHOTO CTPOKY
BHCYBAIOThCS [IEBHI YMOBH, BUKOHAHHS SIKUX BILJIMBA€ Ha OCTATOYHICTh
TaKoro 3BiTbHEHHA. [l0 HUX, 30KpeMa, HaleXaTb BUIAIKU, epeaoadeHi
crartssmu 75, 79 Ta 81 KK;

0) be3yMosHi (uu ocmamouri) 8uOU 36iIbHEHHA 810 NOKAPAHHA — Ti, IPU
SIKMX >KOJJHI BUMOTH IIIOJI0 MOAAJIBILOI MOBEIIHKH 0COOM HE BUCYBAIOTHCS
1 3BUTBHEHHS BiJl IOKapaHHsI CTa€ OCTATOYHNM 3 MOMEHTY HaOpaHHS 3aKOHHOT
CHJIM BiJIIOBIIHMM IIPaBO3aCTOCOBHMM aKTOM Cyxy. Jlo HUX Halexarh, Ha-
MIPUKJIIAJI, BUIAJIKH, iepea0aueHi u. 4 ct. 74, crartsamu 80 ta 82 KK.

4. 3azanvHuii nioxio 00 XapaKmepucmuKu OKpemozo uoy 36L1bHeHH
6i0 nokapann. XapakTepucTKa OKPEMOTo BUY 3BUIbHEHHS Bifl IOKapaH-
HS1 JIOT1YHO PO3TOYUHAETHCS 3 GU3HAUEHHS] NOHAMM S TaKOTO BUIY 3Bilb-
HEHHJ BiJ mokapaHHs. Jlami, OCKUTBKH 3aKOH 9acTO MOB’SI3yE€ MOXIIUBICTh
3BUIBHEHHS BiJl IOKapaHHS 3 BUJAaMHU TaKUX MOKapaHb, IX po3MipaMu Ta
37I0YMHAMH, 3 sIK1 IX MPU3HAYEHO, LI MUTAHHS PO3MISIAIOTHCS SIK nepeo-
ymosa 36inbHents. [Ipotre HaSBHOCTI JIHIIE caMOl ePeayMOBH 3BUTLHEHHS
JUIsl HOTO 3iMICHEHHS 1€ HeOCTAaTHBO, OCKUIBKN KOXKEH BUJ| 3BIIbHEHHS
3aKOH TOB’SI3y€ 3 MIEBHUMU NIOCMABAMU 36i1bHEHHs, TOOTO 3 TUMH I0PH-
JMYHUMHA (DaKTaMH, K1 TUTBKH W IOPOKYIOTH JIJIS CyJTy TIPaBO Yk 000B’SI30K
3BUTBHUTH 000y Bifl mokapanHs. OCKUTEKY ITeBHA TPyTIa BU/IIB 3BITbHEHHS
BiJ] TOKAapaHHs MOB’A3y€THCS 3 BAMOTaMH L1010 TIOAAJIBIIOT ITOBEIIHKH 3a-
CY/UKEHOTO, TO ITiJJISTal0Th BCTAHOBJICHHIO YMOGU 3611bHeHH s Bi]l TOKapaH-
Hs a00 X iX BijicyTHICTB. [licns mporo Mae OyTH BCTaHOBJICHO Xapakmep
36i1bHEN s, TOOTO IKUM BOHO € — 00O0B’SI3KOBUM UM (PaKyIbTaTHBHHUM.
I mapemTi, BU3HAYAIOTHCS KPUMIHANbHO-NPABOGT HACAIOKU 3BUTHHEHHS Bl
MOKapaHHs, IKI MOXXYTb OyTH SIK CHPUAMAUSUMU, TAK 1 HECHPUATNAUSUMU
st ocobn. Takuit OpsIIOK aHai3y KOKHOTO BUAY 3BIJIBHEHHS BiJ MOKa-
PaHHSI OXOILTIOE BCIO HOTO KPUMiHAIILHO-TIPABOBY XapaKTEPUCTHUKY.

379



Po3oin 19

5. Ilopsaook 3sinbnenns 6io0 noxapanns. Binnosigno 1o 4. 1 ct. 74
KK «3BiabHEHHS 3aCy)KEHOTO Bij IOKapaHHs a00 MOAaNbIIOro HOro Bij-
OyBaHHSI, 3aMiHa OB M’ SIKUM, a TAKOXK TIOM SKIICHHS MMPU3HAYEHOTO
MTOKapaHHA, KPiM 3BUILHEHHS BiJl TOKapaHHs a00 TIOM’ IKIIIEHHS ITOKapaH-
Hs Ha MiACTaBi 3aKOHY YKpaiHW PO aMHICTIIO Y¥ aKTa PO TOMUITYBaHHS,
MOJKE€ 3aCTOCOBYBATHUCS TUTBKHU CYIOM Yy BUMaAKaX, mepemdadeHux KK».
TakuM urHOM, caM 3aKOHOJABEIb BH3HAYAE 3arallbHEe MPaBUIIO, 3T1THO
3 SIKHM OpPTraHOM, TIOBHOB)KHUM 3BUTLHUTH 0COOY BiJl TIOKapaHHS, € CY/I.
[IponecyanbHUI MOPSIOK BUHECEHHS CYJIOM DPIIIEHHS PO 3BiTLHEHHS
ocob6wu Bijx mokapanus susHaueHo y KIIK (crarri 7, 407, 407!, 408, 408!,
408% 408’ Ta iH.).

V pasi npuiinarts BepxoBHoto Pagoro Ykpainu 3akoHy npo aMHICTiO
3aCTOCYBaHHS TAKOTO 3aKOHY /10 KOHKPETHHUX 0Ci0 Ta iX 3BiIbHEHHS Bif 110-
KapaHHs (He3aJIeKHO Bif] TOTO, UM € TaKi 0COOM Ha MOMEHT HaOpaHHS 3aKOHOM
YHHHOCTI ITiI03pIOBAHUMHU, OOBUHYBaYE€HUMH, IT1ICYTHIMH YU 3aCYIHKEHIMH )
TaKOX 3[IICHIOIOTHCS BUKITFOYHO cyamu. Ko s HAeThCs Ipo OMIITYBaH-
H# 3aCy/KEHOT 0co0H, TO B IIbOMY pasi BiamoBigauii yka3 [Ipesnnenta Ykpa-
THM mIsTae 6e31mocepeTHLOMY BUKOHAHHIO THM OPTaHOM, SIKHH 3TiHCHIOE
BHUKOHAHHS TIOKapaHHsI, 0€3 CIIEIiaIbHOTO PIIICHHS CYIY.

——— § 2. 3BiJIbHEHHS Bil IOKAPAHHS Y 3B’ A3KY
i3 BTpaTo0 0c00010 CyCcnijibHOI
HeO0e3MeYHO T

Ilonammas 36inbHenHA 610 NOKAPAHHA Y 36 A3KY I3 6MPAMOI0 0C00010
cycninvhot nebesneunocmi. Bimnosigao 1o 4. 4 ct. 74 KK oco0a, sika Bum-
HUWJIA 3JI0YUH HEBEIUKOi a00 cepeTHhOI TSKKOCTI, MOXKe OyTH 32 BUPOKOM
CyZy 3BUIbHEHA BiJl TIOKapaHHsI, KO Oy/ie BU3HAHO, IO 3 ypaxyBaHHIM
0e3moranHOl TOBEAIHKH 1 CYMITIHHOTO CTaBJICHHSI J0 TIparli 1[0 0co0y Ha Jac
PO3TIISIMY CIIPaBH B Cyi HE MOJKHA BBaYKaTH CyCITIIFHO HeOe3meuHoro. OTKe,
36IIbHENHS 610 NOKAPAMHS Y 36 SI3KY 3 6MPAMOI0 0C000I0 CYCRITbHOL Hebe3-
neyHocmi — ye 8ioMosa 0epicasy 6i0 NPU3HAUEHHS. NOKAPAHHSL 0C00I, KA
BUUHULA 3N0YUH HEBETUKOI ab0 cepeOHbOi MANCKOCMI 1 AKY 3 YPAXYBAHHAM
0e3002aHHOi NOBEOTHKU | CYMATHHO20 CIMABNIEHHS HA 4aC PO32Ta0Y CNpasu
68 CYOI He MOJCHA 88AANCAMU CYCNITLHO HeDe3neyHOIo.

Ilepedymosa 36inbrnenns 6i0 nOKapanHua y 36’A3Ky iz 6mpamoro oco-
0010 cycninbnoi Hefe3neunocmi JIeO BiIPI3HAETHCS BiJ| IEpEyMOB
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IHIIUX BUJIB 3BUILHEHHS BiJl IOKApPaHHS 1 € OJIU3BKOIO J0 MEPEIyMOB
3BiJIBHEHHsI 0CO0M BijJ KpUMiHaIbHOT BiiNOBiNanbHOCTI. OCKIIBKHU
y LbOMY pa3i JKOAHE MOKapaHHs 0C001 He MPU3HAYAETHCS, TO IEPEILyMO-
BOIO 1i 3BUJILHEHHS € HE MPU3HAYCHHS T EBHOTO MOKapaHHs, a BUNHEH-
HsI 0CO0O00 IMEBHOTO 3JI09UHY. 3T1/1HO 3 4. 4 c1. 74 KK maxy nepedymosy
CMAHOBUMb GYUHEHHS 0COD0I0 3104UHY HeGeIUKOI abo cepedHbol mAdic-
xocmi (dactunu 2 ta 3 c1. 12 KK). [Ipn upomy Taxuii 3mounH Mmoxxe OyTu
SIK yMUCHUM, TaK 1 HEOOEPEKHUM, K 3aKIHUYCHUM, TaK 1 HE3aKiHUCHUM,
BYMHEHUM SIK OJJTHOOCOOOBO, TaK 1y CHiBYy4YacTi, [0 HE BILUIMBAE HA Ha-
SIBHICTh TIEPEyMOBH 3BUIBHCHHS. 3aKOH HE OB’ s3y€ HASIBHICTh MEpe/-
YMOBH 3BUIBHEHHS 1 3 TUM, YU [IeH 3JI0YMH BUMHEHO BIIepIiie abo HEe BIEp-
me. Tomy 3BiNIBHEHHS BiJl MOKapaHHs 0COOM, sIKa BUMHHIIA 3JI0YUH
HEBEJIUKOI a00 cepeHbOT TSHKKOCTI HE BIEpIle, B TPUHIUII MOXKIIUBE.
[Ipote ciix Martu Ha yBasi, [0 HEOJHOPA30BE BUMHEHHS 0COOO0I0 3710~
YUHIB MOXE CBIIYUTH MPO BiJICYTHICTh HEOOX1JHOT MiICTABH JJISI TAKO-
r'0 3BUIBHCHHS.

Iliocmaeoro 36inbHenns 6i0 noKapanna y BUNAAKaxX, Neper0adeHux
4. 4 ct. 74 KK, € smpama ocoborw cycninvhoi Hebesneunocmi Ha uac pos-
2na0y cnpasu 6 cyoi. BUCHOBOK Ipo 1€ Cyl Ma€ 3pOOHUTH 3 ypaxyBaHHsIM ii
0e310raHHOT TIOBEIHKH 1 CyMIIIHHOTO cTaBieHHs no npaiti!. ITig 6e3m0-
TaHHOIO TIOBEIIHKOIO CJIif PO3YMITH TaKy MOBEIiHKY OCOOH B POIUHI, Y MO-
OyTi, TPYZOBOMY YHM MEAAroriyHOMY KOJIEKTHBI TOLIO, IPH sIKii BOHA J0-
JIEPXKYETHCS 3arajIbHOMPUAHSATUX TIPABUII JIFOICHKOTO CIBKUTTA. CyMITiH-
HE CTaBJICHHS JI0 Mpalli — i€ YeCHE 1 TOUHE BUKOHAHHS 0c00010, SiKa Ma€e
poboTy, cBOiX TpynoBuX 000B’s3KiB. [103as1K 5k0HI BAMOTH LI0/I0 MOAAIb-
101 MOBE/IIHKU 3BUIBHEHOTO Bijl MOKapaHHS HE BUCYBAIOTHCS, IIEH BHU]
3BUIBHEHHS € O€3yMOBHHM.

3a cBOIM xapaxmepom 3BINBHEHHS OCOOM BiJ MOKapaHHS y 3B’ SI3KY
3 BTPATOIO HEIO CYCUIbHOT HEOE3MeUHOCTI € (haKyabTaTHBHUM, TOOTO HaBiTh
3a HasBHOCTI IMiJICTaB CyJl Ma€ MPaBo (ajie He 3000B’I3aHMIT) 3ICHUTH TaKe
3BUIBHEHHS, MOTHBYBABIIIA CBOE PIllICHHS.

Kpuminanvno-npasosi Haciioku 36i1bHeHHs 610 NOKAPAHHA Y 36 3Ky
3 86Mpamoro 0coooio CycninbHoi Hebesneunocmi U TaHO1 0COOH € BUKIIIOY-
HO MO3UTHBHUMH. Taka ocoba He TUILKU HE BifOyBa€ MOKapaHHS, a i BU-
3HAETHCS TAKOMO, 110 He Mae cynumocTi (4. 3 ct. 88 KK).

! TIpo nuTaHHs BTpati 00000 CyCinpHOI Hebe3neuHocTi AuB. § 5 posainy XV mporo
MiApYYHUKA.
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— § 3. 3BijIbHEHHS Bil Bi10yBaHHA MOKapaHHA
3 BUIIPOOYBAHHAM

1. Bimomuii Gararo pokiB HAaIIOMY TIPaBy iHCTUTYT 3aCy/’KEHHS 3 BU-
npoOyBaHHSIM (YMOBHE 3aCyI)KCHHS 1 BIICTPOYKa BUKOHAHHS BUPOKY)
tpauchopmoano y KK 2001 p. B oguH i3 BUAIB 3BUTEHEHHS BiJT BiIOyBaH-
Hs1 TOKapaHHS — 3BUTLHEHHS BiJl BiJIOYBaHHS ITOKAPAHHS 3 BUPOOYBAHHSIM.
VY cr. 75 KK 3a3HaueHo, SIKII0 Cy/ NP MPU3HAYCHHI TOKapaHHS Y BHUIi BU-
MpaBHUX poOIT, CIyKOOBOTO 0OMEKEHHS IS BiHCHKOBOCTYXKOOBIIIB, 00-
Me)KEHHS BOJIi, a TAKOXK 1T030aBICHHS BOJIi HA CTPOK HE OLIbIIe I’ ATH POKIB,
BPaxoBYIOUH TSHKKICTh 3JI0UMHY, 0CO0y BUHHOTO Ta iHII 00CTaBHHU CIIpa-
BH, Jliiijie BACHOBKY PO MOKJIMBICTh BHITPABJICHHS 3aCY/PKEHOTO Oe3 Biji-
OyBaHHS MOKapaHHA, BiH MOX€ IPUUHSITH PIilIEHHS PO 3BUTLHEHHS BiJ
Bi10yBaHHS TIOKapaHHs 3 BUMPOOYBaHHSIM. Y LIbOMY pasi Cyl yXBalllo€e
3BUTBHUTH 3aCYDKEHOTO Bij BiIOyBaHHS MPHU3HAYEHOTO MMOKApaHHs, SKIIO0
BiH IPOTSITOM BH3HAYEHOI'O CyAOM ICIIMTOBOTO CTPOKY HE BUMHUTH HOBOTO
37I04YMHY i BUKOHAE MOKJIACHI Ha HbOTO 000B’A3KH.

2.V KK 2001 p. 3Hagno po3smmpeno nopisastHo 3 KK 1960 p. xono mo-
KapaHb, [TPH NMPU3HAYCHHI SIKUX MOUINBO 3BIIbHEHHS BiJl BiJOyBaHHS I10-
KapaHH: 3 BUIIPOOyBaHHsIM. SIKIO paHillle yMOBHE 3aCyIIKEHHsI OyJI0 MOX-
JIMBE JIMIIE TIPY MpU3HAYEHHI 030aBiIeHHs BOJIi 1 BUIPAaBHUX POOIT, TO
ternep BianmosinHo 1o cT. 75 KK 3BinpHEHHS Bijx BinOyBaHHS IMOKapaHHS
3 BUPOOYBaHHSM MOXKJIMBO ITPH NPU3HAYCHH] TAKUX OCHOBHUX NOKAPAHD,
SK BHUIIPaBHI poOOTH, CIIy’)k00Be 0OMEXEHHS IS BiCHKOBOCITYKOOBIIiB,
0oOMe)KkeHHS BOJII 200 TT030aBII€HHS BOJIi, MPHYOMY IIPH 3aCy/KEHHI JI0 TI0-
30aBJICHHS BOJII Take 3BUIbHEHHSI MOXKJIMBO MPU MPHU3HAYECHHI TTOKapaHHS
Ha CTPOK HE OibIIe 1M’ TH POKIB.

[Ilo crocyeTbes noAaTKOBUX NOKapaHsb, TO cT. 77 KK gomyckae Moxiu-
BiCTh HE TUILKU MPU3HAYCHHS, a i peabHOrO 3aCTOCYBaHHS TaKUX MOKa-
paHb, sk mTpad, 3a YMOBH, 110 HOTO TIepeadadeHO CAHKIIIEI0 3aKOHY, 32
SIKUM 3aCY/UKYEThCSl 0c00a, M030aBiIeHHs TpaBa 00iliMaTH MeBHI MOCaan
a0o0 3aliMaTUCs [IEBHOIO IIsUIBHICTIO Ta 11030aBIEHHS BICHKOBOIO, CIIEL-
aIBPHOTO 3BaHHSA, PAHTY, YHHY a00 KBaJli(hiKaliifHOTO Ki1acy. 3aKOH BUKITIO-
Yae MOXJIUBICTD MPU3HAYEHHS B TAKMX BUIIAAKAX JIUIIEC OJHOTO JOJATKO-
BOTrO TIOKapaHHs — KoH]icKalii MaiiHa.

Kpim Toro, 17151 3BiTbHEHHS 3 BUMPOOYBAaHHSM CIIiJl BETAHOBUTH J[0-
cTarHto s mboro mifacrary. Crarrsa 75 KK omucye mro mificTaBy B 3araib-
HOMY BUIJISII, HAQIAI0UHU CY/ly MOXKJIMBICTh KOHKPETHU3YBATH 11 3aJI€IKHO BiJl
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00CTaBHH cIIpaBU. Y 3aKOHi 3a3Ha4Y€HO, 1110 3BUTLHEHHS 3 BUIPOOYBaHHIM
MOJKE MaTH MiCIIe TOi, KOJIU CYII DM€ 6UCHOBK), IO, BUXOASIUH 13 TSHKKO-
CTi 3JI0YMHY, 0COOM BUHHOTO Ta 1HIINX 0OCTaBHH, BUIIPABIICHHS 3aCyDKe-
HOTO MOKJIHBE Oe3 BigOyBaHHS TOKapaHHs.

Taoickicmb 310YUHY GUSHAYAEMbCA HACAMNEPeo Mum, 00 AKOI Kame2o-
pii 3n104unie Hanexcums guuHene uHHuM Oianns (cm. 12 KK). Cmynino
MAACKOCMI 3104 UHY MA€E 6YMU KOHKPEMU308AHO 3 YPAXYBAHHAM 3HALYUOC-
mi 06 ’exkma i npeomema nocseants, xapaxmepy OissiHs, 0OCMAHOBKU, 3d-
coby, micys i uacy 1020 84UHeHHS, 8I0CYMHOCMI MANCKUX HACIIOKI8 Ma iH.
Ypaxosyemvca makooic, uu 6y6 310uun 3aKinyenum abo He3aKiHyeHuM, Yu
suuHenull 6iH y cnigyuacmi abo 0owicto 0coboio. Iionsearoms 0006 ‘s3K060My
8paxysanuio opma i Cmyninb GUHU, MOMUGHU T MeMA 310UUHY.

He MeHII BakMBe 3HAUCHHS MA€ 8pAXy8aAnHs OAHUX, WO XAPAKMepu-
3y10mb 0c06Y 6UHHO20. IX MOKHA PO3MEXKYBATH HA YOTHPH IPYIIH:

1) oOcTaBuHM, 10 XapaKTEPU3YIOTh MOBEAIHKY BUHHOI 0COOHM 10 BYH-
HEHHS HEIO 3JI0YMHY: 3aKOHOCTYXHSHICTb, SIKa MEePeAyE BUNHEHHIO IIPaBO-
MOpYIIEHb, CTABJIEHHS JI0 Tpalli Y4 HaBYaHHS, TIOBEAIHKA B TOOYTI, 3aCiTy-
v nepen barbKiBIIMHOIO TOLIO;

2) o0cTaBrHU, O€3110CEPEIHBO OB’ s13aHi 3 BANHEHHSIM 3JI0UMHY: 1HIIIaTH-
Ba, TOTYBaHHS, OPraHi3allis 3JI041HY, (PaKTHYHA POJIb Y HOTO BUMHEHHI Ta 1H.;

3) oOcTaBHHH, 110 XapaKTePU3YIOTh TOBENIHKY BUHHOT 0COOH MicCis
BUMHEHHSI HEIO 3JI0YMHY: HAJaHHS JOMOMOTH MOTEPIiIoMY, TypOoTa mpo
MOro OJM3LKUX 1 T. [I.;

4) inMBiTyaNbHI BIaCTUBOCTI 0COOU: CTaTh, BiK, CTaH 3/J0POB’s, Ha-
SIBHICTh Ha yTPUMAaHHI HeMpale3JaTHUX POAUYIB, a TAKOK 0COOIMBOCTI
xapakrepy: 100poTa, YyHHICTh Y1 03JI00JIEHICTh, 00IYIHICTh, AT PECUBHICTD,
HaBUYKH 1 CXWIBHOCTI 0 @3apTHUX 1rop, HAPKOTHKIB, 37TI0BXKUBAHHS CIIUPT-
HUMHM HarosIMH 1 T. iH.

Jani, miansraioTs ypaxyBaHHIO iHui OaHi, Wo, 30Kpemd, NoM SAKULYIoms
nokapaHms, HAPUKIIal BAMHEHHS 3JI04MHY MiJ] BIULINBOM IIPHUMYCY, IOIPO-
31 a00 BHACIIIIOK MarepianbHoi, CITy>)KOOBOI UM 1HIIOT 3aJIe;KHOCTI; HE3HAY-
HUH CTYMiHb y4acTi 0COOM B 3JI0YMHI; BANHEHHS 3JII0YNHY BHACIIIOK 30iry
TSHDKKMX OCOOMCTHX, CIMEMHMX a00 1HIIMX 00CTaBHH, HEMOBHOJITHIM a00
KIHKOIO y CTaHi BariTHOCTi, 0c000I0 y CTaHi CHJIBHOTO AYLIEBHOTO XBH-
JIOBAHHSI, YCYHEHHS UM TIParHeHHs TOOPOBUIBHO YCYHYTH HACIIIKH 3J10-
4yrHY a00 BiAIIKOAYBAaTH 3aMOAISHY IIKOLY; aKTUBHE CIIPUSHHS PO3KPUTTIO
37I0YMHY a00 3JI0YMHHOI AISIBHOCTI OpraHi3oBaHOl IpynHu; 3’ SIBICHHS 13
313HAHHSM, IIUPE KasTTA Ta iH.
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VYci i 00CTaBUHM, IO YMEOPIIMb Y C80ill €OHOCMI nidcmagy 0is
36LIbHENHS 810 BI00YEANHS NOKAPANHSL 3 BUNPOOYEAHHSIM, MatOTh 000B’I3KOBO
BPaxoOBYBATHUCS CYIOM B iX KOHKPETHOMY BHpa3i Ta y CBOIH CyKyIHOCTI.
Tinbku Take X KOMIUIEKCHE BpaxXyBaHHs MOXKe 3a0€3M1€UUTH OOTPyHTOBAHUH
BHCHOBOK CYJIy TIPO MOXKJIBICTh BHITPABJICHHS 3aCY/IPKEHOTO 03 peasibHO-
ro BinOyBanHs nmokapanHs. L{poro Bumarae i [lnenym BepxoBHoro Cyny
VYkpainu, skuii B 1. 9 nocranoBH Bijg 24 sxoBtHs 2003 p. Ne 7 (31 3miHaMu
Bix 10 rpymas 2004 p. Ne 18) po3’sicHUB, 1110 PIIIEHHS CYy PO 3BUIbHEH-
HS 3aCYIDKEHOTO BiJl BiJIOyBaHHS IMOKapaHHs 3 BUMPOOYBaHHIM Mae OyTH
HaJIGKHUM YUHOM MOTHBOBAHE.

3. 3BinbHEHHS BiJ] BiZIOyBaHHS TIOKapaHHS 3 BUMPOOYBAHHSIM 3aBK/IH
MOB’513aHO 31 BCTAHOBJCHHSAM Y BHPOKY iCHMTOBOI'O CTPOKY, LIO
€ HEeBiJ’€MHOIO HOT0 O3HAKOIO.

Icnumosuii cmpok — ye nesHull NPOMIJICOK 4acy, NPOMsASOM AKO20
30TUCHIOEMbCSL KORMPOTb 3A 3ACYOHCEHUM [ OCIAHHIL Ni0 3a2P03010 pedib-
HO20 8i00Y8aHHA NPUSHAYEHO20 NOKAPAHHA 30008 A3AHUL BUKOHYEAMU
NOKIa0eHi Ha Hb020 0008 A3KU ma iHwli ymosu eunpodysanns. Lleit ctpox
MICTHTB y €001 3arpo3y peajbHOr0 BUKOHAHHS ITOKAPAaHHS, SIKIIO 3aCyIkKe-
HUI He BUKOHYBaTHME YMOBH BUNIPOOYBaHHS, 1 MOXKIIUBICTb OCTaTOYHOTO
3BUIBHEHHSI BiJl BiMOYBaHHS MOKapaHHS 1 TOTAIICHHS CYIUMOCTI, SIKIIIO
0co0a BUKOHAE MOKIaJICHI Ha Hel 000B’I3K1. 3HAUCHHS 1CITUTOBOIO CTPOKY
MOJISITAE 1 B TOMY, IO TUIBKH MPOTITOM LBOTO CTPOKY 0C00a BU3HAETHCS
CYZIUMOIO 1 32 HEIO 3/1IHCHIOETHCSI KOHTPOJIb 3 OOKY OpraHiB BUKOHAHHS T10-
KapaHHS. [CIUTOBUI CTPOK TUCUMILTIHYE 3aCyIKEHOT0, IPUBYAE HOTrO 10
JOZIepKaHHsI 3aKOHIB, HAaraaye oMy, IO BiH HE BUIIPABAAHHIA, 8 POXOIUTH
BHUITPOOYBaHHS, BiJl PE3yNIbTaTy SKOTO 3aJI€KUTh HOTO MOAAJIbIIA 10N —
3BiJIbHEHHS Bij BiIOyBaHHS NMPHU3HAUYEHOT OCHOBHOT MipH MOKapaHHS YU
peanbHe Horo BinOyBaHHS. TPUBAIICTh iICOUTOBOIO CTPOKY BCTaHOBICHO
B 4. 3 cT. 75 KK y Mexax gid o0nozo poky 0o mpwox poxis. KputepieM oro
TPHUBAJIOCTI B KOXKHOMY KOHKPETHOMY BHTIQAKY Ma€ OyTH 4ac, HeOOXiaHUN
JUISL TOTO, 1100 3aCy/PKEHUH J0BIB CBOE BHUIIPABIICHHS 0€3 PEaIbHOTO BijI-
OyBaHHS OCHOBHOTO TMokapaHHs. Lleil kpuTepiit HEOOXiTHO BU3HAYATH
3 ypaxyBaHHIM XapakTepy 1 TKKOCTI BUMHEHOTO 3JI0YMHY, BUIY 1 CTPOKY
MPU3HAYEHOT0 IOKapaHHs1, 00CTaBUH, L0 XapaKTePU3YIOTh 0CO0Y 3acyiKe-
HOTO, Ta iH. OOYNCIEHHS ICHUTOBOTO CTPOKY MOYUHAETHCS 3 JTHS TOCTAHOB-
JICHHSI BUPOKY, 1 BiH HE MIJUIArae CKOPOUCHHIO B 3a0X0UyBaJILHOMY IOPSII-
Ky (1. 9 moctanoBu I[lnenymy BepxoBnoro Cyny Ykpainu Big 24 >KOBTHS
2003 p. Ne 7 3i smiramu Big 10 rpymas 2004 p. Ne 18).

384



3einvuenna 6i0 nOKApanHa ma 1020 6i00y6aHHs

4. 3BUIbHEHHS BiJl 8100V6AHHS NOKAPAHHSL 3 BUNPOOYEAHHIM MOdce Oymu
Nno6’a3aH0 3 NOKAAOAHHAM CYOOM HA MAKO20 3ACYOICEHO20 NEGHUX
0008 ’a3Ki6, iependauyeHuX 3akoHOM. Y cT. 76 KK MicTuThCsI BUdeprHui
nepernik Takux 000B’s3KiB: 1) monpocutyu myOmivyHo abo B iHIIi# dopmi
MpoOavYeHHs y MOTEePIIOTo; 2) He BUDKDKATH 32 MeKI YKpaiHU Ha MTOCTIH-
HE IPOXXUBaHHs 0€3 J103BOJIy OpraHy KpHUMiHAIbHO-BUKOHABYOI CUCTEMHU;
3) MOBiIOMJIATH OPTaHU KPUMIHAIBHO-BUKOHABUOT CHCTEMH PO 3MiHY
MicCIIsI TPOXKUBAHHS, poOOTH a00 HaBYAHHS; 4) MIEPIOTUIHO 3’ IBIATUCS IS
peecTparii B i opranu; 5) npoiTu Kypc JIiKyBaHHsI BiJl aJIKOTOJIi3My, Hap-
KOMaHii a00 3aXBOPIOBAHHS, 1[0 CTAHOBHUTH HEOE3MEKY IS 37I0pOB’ ST THIITNX
oci6. Y pasi HeoOXiTHOCTI Cy/l MOYKe ITOKJIACTH Ha 3aCYIKEHOTO OuH abo
JeKisibka 000B’s13KiB. KOHTpOIIb 32 BUKOHAHHSIM TaKUX 00OB’SI3KiB 3HAYHO
MTOCHITIOE TIOTIEPE/KYBAILHUH BILUTUB HA 3aCYIIKCHOTO 1 TUM CaMHM ITi/IBH-
rye e(peKTHBHICTD 3BUIbHEHHS 3 BUIPOOYBaHHSIM.

5. Ilpasosi nacnioku 36inbHenna 6i0 6i00y6aHHA NOKAPAHHA 3 6UNPO-
oysannsam (ct. 78 KK) BU3HAUAIOTHCS MOBEIIHKOO 3aCYIKEHOTO IPOTITOM
icnUTOBOTO CTPOKY. Lli HacTiAKK MOXKYTh OyTH SIK CHIPUATIMBUMHU, TaK i He-
cupusTiuBuMu. Cnpusmaugi: 1) 3BiNbHEHHS 3a PilICHHSIM CyAy BiJ Bif-
OyBaHHS IPU3HAUYCHOTO BUHHOMY TIOKapaHHs Ta 2) MOTalleHHs y 3B’ SI3Ky
3 IIUM CYIUMOCTI; Hecnpuamaugi: 1) HallpaBIeHHs 3aCyIXKEHOTO IJIs pealb-
Horo BiOyBaHHs MPU3HAYCHOTO IMOKApaHHs Ta 2) MPU3HAYCHHS TOKAPaHHS
3a CyKYITHICTIO BUPOKIB Y pa3i BUNHEHHSI 3aCY/PKEHUM ITPOTATOM 1CIIUTOBO-
I'0 CTPOKY HOBOTO 3JI0UHHY.

Haii6inbim 6axaHuM 1S A€pKaBU, CAMOTO 3aCy/IXKEHOT'0 Ta HOro OJu3b-
KHX € CHPUSIMIUGUIL HACTIOOK, MOOMO 0CMAmMouHe 36iIbHeHHsL 610 8I00V6aH-
Hsl npusHayenoeo nokapanus. Take 3BUIbHEHHS 301HCHIOETCS CYIOM ITICIIs
BCTaHOBJICHHS, 10 iICHIMTOBUI CTPOK MPOMIIOB OJIAronoiyvyHo, 3aCyHDKEHUN
BUKOHAB TOKJIJICHI Ha HBOTO 00OB’SI3KU, HE BYMHUB TPOTUIIPABHUX [TiSIHb.
VY npoMy pasi, AK yxKe 3a3Ha4aIocs, 3aKOH Iepeaodadae MmiabroBe MorameHHs
cynuMocTi. BOHO BUIUIMBAE 13 TIONIEPEHBOTO HACHIIKY — 3BUIBHEHHS BiJ|
BiOyBaHHS PU3HAUCHOTO TIOKAPaHHS 1 HACTAa€ OJJHOYACHO 3 HUM Y JICHb
YXBaJIGHHsI PillIEHHS CYIOM, a y pa3i NpHU3HAaYeHHs] BUHHOMY J0IaTKOBOTO
MOKapaHHs, CTPOK SIKOTO [IEPEBHUIILYE TPUBAIIICTD ICIUTOBOIO CTPOKY, — 3 JHS
BiZIOYTTSI IILOTO JI0AaTKOBOrO mokapanHs (1. 1 ¢t. 89 KK).

Hecnpusmnugi nacnioku HaCTalOTh AJIs 3aCYIPKEHOTO y ABOX BUIIAIKaX.
Iepuwuii — Koy 3acy/UKEHUH HAPaBIAETHCA CYAOM JUIsS pEaJIbHOTO Bifl-
OyBaHHS NPU3HAYCHOT MipH MIOKapaHHs 4Yepe3 Te, 0 BiH He BUKOHAB T10-
KJIaJICHUX Ha HLOTO 000B’s3KiB a00 cucTeMaTH4yHO (TpH 1 OlbIe pas3u)
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BYMHSB [IPABONOPYLICHHS, 1110 MOTAIIN 32 CO00I0 aIMiHICTpaTUBHI CTST-
HeHHs (n. 10 nocranosu [lnenymy BepxoBuoro Cyny Ykpainu Bin
24 xostHs 2003 p. Ne 7 31 3minamu Big 10 rpynus 2004 p. Ne 18). [Ipu ne-
BHKOHAHHI MOKJIAZICHUX Ha 3aCyIKEHOT0 000B’S3KIB CyZl y KOXKHOMY BH-
[a/IKy HOBHHEH 3’sICyBaTH NPUYMHU X HEBUKOHAHHA. Jpyeum HECTIPUIT-
JIMBUM HACJIiIKOM € BUMHEHHS 3aCyIKEHUM IPOTSITOM iCIIMTOBOTO CTPOKY
HOBOTO 3510unHYy. Bigmosimao 10 4. 3 ctT. 78 KK cyn npusnagae mokapasas
32 HOBUH 3JI0YHMH, & ITOTIM IPUETHYE 10 HHOTO TIOBHICTIO 200 YaCTKOBO I10-
KapaHHs, paHillle NpU3Ha4YeHe MPH 3BUILHEHHI 3 BUIPOOYBaHHSIM, TOOTO TYT
3aCTOCOBYIOTBCS ITPaBUiia MPH3HAYCHHS [IOKAPAaHHS 33 CYKYITHICTIO BUPOKIB,
ycranoBieHi crartsimu 71 ta 72 KK.

— § 4. 3BiJIbHEHHS Bil Bi1OyBaHHA MOKaApaHHA
3 BUNIPOOYBAHHSIM BATITHHUX KIHOK
i ’KiHOK, IKi MalOTh JiTeil BikoM
710 CeMH POKIB

Le criertianpHU BU 3BITLHEHHS Bifl BiOyBaHHS TIOKapaHHS 3 BHIIPO-
OyBanHsaM, niepenoaueHuil y ctT. 79 KK. Bin 3a 6aratbma o3HaKaMu HE Bif-
PI3HSIETHCS BijI 3BUILHEHHS Bijl MOKapaHHs 3 BUMTPOOYBAaHHSM, BCTAHOBIIE-
Horo B cT. 75 KK, ane mae cBoi ocobnuBocti. Hacamnepen Take 3BiIbHEHHS
3aCTOCOBY€ETRCS JIMIIIE MI0/I0 BariTHUX KIHOK 1 )KIHOK, SIKi MatOTh JIITSH Bi-
KOM JI0 ceMu pokiB. KpiMm Toro, naHe 3BUIBHEHHS MOXKIIUBE TiIBKHU MO0
KIHOK, 3aCy/DKCHHX JI0 OOMEXCHHS BOJIi 200 11030aBIICHHS BOJI, 32 BUHST-
KOM THX, KOMY 11030aBIICHHS BOJII MPU3HAYEHO HAa CTPOK OLIbIIE I’ ATH
POKIB 32 TSKKI T2 0COOMUBO TSDKKI 37104uHU. Ceped yMo8, ujo cmeopioms
nioCmagy makoeo 38iIbHeHH s, Ha NePuLUll NIAH GUCMYNAE 8A2IMHICMb 3d-
cyodrcenoi abo Hasenicmyb y Hei Oimetl 8iKom 00 ceMu pOKi8.

Cri TakoX 3a3HAYMTH, 10 3aKOH HAJA€ Cydy MPaBO 3BUTBHUTH TaKy
3aCyKeHY BiJ] BiOyBaHHS HE TUTHPKHA OCHOBHOTO, a i TOJAaTKOBOTO ITOKa-
paHHs y pa3i, KO BOHO 0YyJI0 IPU3HAYEHO.

TpuBaIicTh iICITUTOBOIO CTPOKY TEXK Mae cBoi ocodnuBocTi. BoHa BU-
3HAYAETHCSI B MEXKaX CTPOKY, Ha SIKMH JKIHKA BiJIIIOBIIHO JI0 3aKOHY (CT. 179
K3nll) moxe OyTH 3BinbHEHA BiJ poOOTH Y 3B 513Ky 3 BariTHICTIO, TIOJIOTaMHU
Ta JIOTJISIIOM 32 TUTHHOIO JIO IOCSTHEHHS HEF0 CEMUPIYHOTO BiKY.

KoHTpons 32 MOBEAIHKOI TaKWUX 3aCYMKEHHX 3IIHCHIOETHCSA
KpUMiHAJIbHO-BUKOHABYOIO 1HCIIEKITI€IO.
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MatoTb cBOi 0COOIMBOCTI M IPABOBI HACIIIAKK TAKOTO 3BiTbHEHHS. BoHn
MOXYTb OyTH CIIPHUSTIMBUMHU Ta HECTIPUATIUBUMU. Cnpusmaugi HaciioKu
TMOJISATAFOTh Y 3BUIBHEHHI 3aCy/DKEHOI Bijl BiIOyBaHHS OCHOBHOTO 1 JI0/AT-
KOBOTO IMOKapaHHS Ta MOTAIIeHHI CyAMMOCTI, SKIIO iICTUTOBHIA CTPOK 3a-
KIHYUBCS YCITIIITHO.

Hecnpusmausi nacnioku MOXXyTb OyTH OBOX BUMIB. [lepuiuii 6ud 1O~
JIATa€ B TOMY, IO CYJ 3a ITOJaHHAM KOHTPOIIOIOYOTO OpPTaHy HAaIIPaBIIsE
3aCyIKEeHY TS BiAOyBaHHS IMOKapaHHS 3T1IHO 3 BUPOKOM cyxy. Lle moxe
MaTH MiCIIE TOJIi, KOJIM JKIHKa BIIMOBHJIACS Bijl TUTHHM, Niepeaa ii B Ju-
TSUWH OyJMHOK, 3HUKJIA 3 MICIISI TPO’KUBAHHS, YXWISETHCS BiJl BAXOBAHHS
JWTHHY, TOTTISIAY 32 HElo, He BUKOHYE MOKJIaJICHUX Ha Hel Cy1IoM 000B’sI3KiB,
CHCTEMaTUYHO BUMHSIE MPABOMOPYLICHHS, IO TOTSIIN 3a cO000 aaMiHi-
CTpaTHBHI CTSTHEHHSI 1 CBiT4aTh PO ii HeOaXKaHHS CTATH Ha IUISX BUIPAB-
neHHs. /[pyeuti 6u0 HECTIPUATINBUAX HACHIIKIB — 1€ BUNHEHHS KIHKOIO
MIPOTATOM ICIIUTOBOTO CTPOKY OyIb-SIKOTO HOBOTO 3JI0YMHY. Y IIBOMY pasi
CyJl IpU3HAYaE il MoKapaHHs 3a MPaBUJIaMU, BCTAHOBICHUMH B CTAaTTsIX 71
ta 72 KK.

— § 5. 3BijIbHEHHS Bi Bi10yBaHHA NOKapaHHA
y 3B’SI3KY I3 3aKiHYCHHAM CTPOKIB
AABHOCTI BAKOHAHHS 00BHHYBaJIbHOI'0
BUPOKY

IHlonammsa 3¢inbnennsn 6i0 8i00yeaHHsA NOKAPAHHA Y 36°A3KY I3 3a-
KIHUeHHAM CIPOKI6 0a6HOCHI 6UKOHAHHA 008UHYBATbHO20 8UPOKY. Bin-
noBiHO 10 cT. 80 KK 7i0 36inbHennam 6i0 8i00y6anHs noKaparus y 36 3Ky
i3 3aKIHYEHHAM CMPOKI8 OABHOCTI BUKOHAHHA 0DOBUHYBAILHOZ0 BUPOKY IO
PO3yMImu 8i0M0O8Y 0epacasu 8i0 BUKOHAHHS NPUHAYEHO20 0COOT NOKAPAH-
HS Y MUX 8UNAOKAX, KOIU BOHO He O)110 BUKOHAHE YNPOO0BIHC HeBHO20 CMPO-
KV 3 OHA HAOPAHHI 8UPOKOM YUHHOCHII.

Ilepedymosoro makozo 36i1bHeHHA 610 6i00YBAHHA NOKAPAHHA € 3a-
CY/LKEHHS 0co0U 3a Oy/Ib-SIKHI 3JI0YHH 3 IPU3HAYCHHAM 11 Oy/Ib-SKOTO BUIY
OCHOBHOTO TIOKapaHHs y Oynib-sikoMy po3Mipi. HasiBHiCTB, BUI Ta po3Mip
JI0/IaTKOBOTO TIOKAapaHHsI He BIUIMBAIOTH HA MEPEAYMOBY LIbOTO BHTY 3BiJIb-
HEHHsI — BinoBiHO 110 4. 2 ¢T. 80 KK cTpoku qaBHOCTI 0710 J0IaTKOBUX
[MOKapaHb BU3HAYAIOTHCSI OCHOBHUM TIOKapaHHSM, IPU3HAYCHUM 32 BUPOKOM
Cyny.
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I Tinbky sk BUHATOK 3riHO 3 4. 6 cT. 80 KK He cTaHOBUTH nIepelyMOBU
LOTO BHJY 3BUIBHEHHS 3aCY/KCHHSI 0COOU 10 OYIb-SIKOTO BHJYy YU PO3-
Mipy TIOKapaHHs 3a 3J0YMHH IPOTH MHUPY Ta OE3MEeKH JIIOACTBA, Iependa-
yeHi crartamu 437-439 Ta 4. 1 ct. 442 KK. Lleli BUHATOK 3yMOBJICHUH THMHU
MI>KHAPOJHUMU 3000B’I3aHHAMU YKpaiHU, 10 BU3HAYMIIN HArepe] i BU-
HATOK, Tiependadenuii B 4. 5 cT. 49 KK.

Iliocmasoro ybo2o eudy 36iibHeHH 810 8i00Y6AHHA HOKAPAHHS € Olla-
TOTOTyYHE 3aKiHYEHHS CTPOKIB JaBHOCTI BUKOHAHHS OOBHHYBaJIbHOTO
BUPOKY. Lle#l cTpok mounHae crjauBaTé 3 MOMEHTY HaOpaHHs TaKUM BH-
POKOM 3aKOHHOT CHJIM 1 TPHBA€ YBECh Yac, JOKH BUPOK HE BUKOHYETHCS
3 Oy/ib-SIKUX TPUYMH, OJHAK HE MOB’SI3aHUX 3 YXUJICHHIM 0COOHU BiJl HOro
BHUKOHaHHS. TakuMH NpuYnHAMU MOXYTb OyTH, HAIIPUKIIA, Oe30isUTbHICTh
Jep’KaBHUX OPraHiB, Ha SIKi MOKJIAIEHO BUKOHAHHS BUPOKY, JIiIKyBaHHS 0CO-
0w, sIKa TicIisl TIOCTAHOBJICHHSI BUPOKY, aJie 10 TI0YaTKy HOTO BUKOHAHHSI
3axXBOpijia Ha MICUXIYHY XBOPOOY, 110 T1030aBIIsi€ ii MOKIMBOCTI YCBiIOM-
JOBaTH cBOi il (0e31isIbHICTh) a00 KepyBaTH HUMH, Pi3HOMaHITHI (opc-
MaKOpHi 00CTaBHHHU TOIIIO.

TpuBamicTh CTPOKIB IaBHOCTI BUKOHAHHS OOBHHYBaILHOTO BUPOKY
3aJIeKUTh BiJ TSDKKOCTI BAMHEHOTO 0CO0O0I0 3JI0YHMHY, BULY (@ KOJIU HIeTh-
cs1 Ipo 1030aBJIeHHS BOJI, TO 1 pO3Mipy) MPU3HAYEHOTO Tii ITOKapaHHs 1 BU-
3aaqaeThes 4. 1 ct. 80 KK. 30kpema, BCTaHOBIIOIOTHCS 11 SITh Ougheperyi-
tl08aHUX CTPOKIB JaBHOCTI:

1) 06a poxu — y pasi 3aCy/UKeHHSI 0COOHM 710 TMOKapaHHs, MEHII CyBO-
poro, Hi>K 0OMeXEeHHS BOJIi, HE3aJIeKHO BiJl KATETOpii TSHYKKOCTI 37I0YHHY,
SIKMI BOHA BUMHIIIA;

2) mpu poxu — y pasi 3aCyIDKeHHS 0COOH JI0 MMOKapaHHS Y BUAL 00-
MEXXEHHS BOJI, HE3aJIeKHO BiJI TSHKKOCTI BUMHEHOTO 3JI04HHY, a00 0 To-
30aBJICHHS BOJIi 32 37I0YMH HEBEIHKOI TSKKOCTI;

3) n’ams pokie — y pasi 3acymKEHHS 0COOH J0 MOKapaHHs Y BUII T10-
30aBJICHHSI BOJIi 32 3JI0YMH CEPEHBOI TSKKOCTI, @ TAKOXK IIPHU 3aCYPKEHHI 10
1030aBJIeHHS BOJII Ha CTPOK He OiIbIlIe I’ TH POKIB 32 TSHKKUH 37I0UHH;

4) 0ecams pokie — y pasi 3aCyKCHHS 0COOM J0 TIOKapaHHS y BHII
11030aBJICHHS BOJII HA CTPOK HOHA IT°SITh POKIB 3a TSKKHUH 3JI0YHH, A TAKOXK
MU 3aCyIKEHH1 10 M030aBJIEHHsI BOJI Ha CTPOK He Oijblle AECATH POKiB
3a 0COOJIMBO TSKKHI 3JI0UHH;

S5) n’amuadyams poxie — y pasi 3aCyDKCHHS 0COOU 10 TIOKapaHHs
y BUJi M030aBIeHHs BOJi Ha CTPOK OiNblIe JeCATH POKiB 32 0COOINBO
TSDKKAN 3JI0YHH.
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SIK1mo ocoly 3acyPKEHO 3a CYKYIHICTIO 3JI04MHIB, CTPOK AaBHOCTI BH-
KOHAHHSI 0OBHHYBAJIBHOTO BUPOKY BU3HAYAETHCS, BUXO/SIYHU 3 OCTATOYHOTO
MOKapaHHs 3 ypaxyBaHHSIM HaHOIIbII TSKKOTO 3JI0YMHY, 10 BXOIUTH 10
CYKYTTHOCTI.

3aKkiHYeHHsI CTPOKY JJABHOCT1 BUBHAETHCS OJIATOMONYYHUM, SKIIO 0CO-
0a MPOTATOM TAKOT'O CTPOKY HE YXWJIsuIacs Bix BinOyBaHHS IIPU3HAUYEHOIO
iif mokapaHHs 1 He BUMHSAJIA HOBHX 3JI0YMHIB CEPEAHBOT TSHKKOCTI, TSKKHX
a00 0CcOOIMBO TSHKKHX. Y TIPOTHBHOMY K pa3i MOYKe MaTH MiCIIe:

1) synunenns cmpoxy 0agnocmi 6UKOHANHA 0O8UHYBANLHOSO GUPOKY),
110 BiIOyBa€THCA 3 MOMEHTY, KOJIM 3aCYIKEHUH YXUIISIETHCS Bl BiIOyBaH-
HS MTOKapaHHs. Y IUX BHIMaaKax BinmoBigHo 1m0 4. 3 cT. 80 KK cTpok nas-
HOCTI HE CIUTMBAE MPOTATOM BCHOTO TEPioNly YXHIIEHHS, a HOTo mepedir
BiTHOBIIIOETHCA 3 THS 3’ SIBICHHSI 3aCY/DKEHOTO 15 BiIOyBaHHS MOKapaHHs
a00 3 JHS HOoro 3aTpUMaHHA. Y BHITaJKaxX 3yIIMHEHHS CTPOKIB JaBHOCTI
BHUKOHAHHS 00OBHHYBAJIBHOTO BUPOKY BiAPI30K yacy, sSKUH CIUNIMHYB 10 3y-
MUHEHHS], He BTpavyae CBOTO MPABOBOTO 3HAYCHHS 1 BPaXOBY€ETHCS Y 3arajib-
HOMY CTPOKY JTaBHOCTI pa3oM 3 BiZPi3KOM Hacy, IKUH CIUIMHE Micis Bij-
HoBneHHs. CItiJy MaTH Ha yBa3i, IO B IbOMY pa3i Ha BIJIMiHY Bi/I BUTIAKiB
3yNUHEHHS CTPOKIB AaBHOCTI, nependauenux ct. 49 KK, 3akon He oOMexye
MaKCHUMaJIbHy TPUBAJIICTh CTPOKY B pa3i 3ynuHeHHs. [Ipore BinmoBiaHO 10
4. 3 c1. 80 KK y pa3i 3ynuHeHHs CTPOKiB TaBHOCTI, mepeadaueHux mm. 1-3
4, 1 mi€i cTarTi, Taki CTPOKH MOJIBOIOIOTHCS;

2) cmpok 0agnocmi 6UKOHAHHA 008UHYB8ANLHO20 BUPOKY NEPEPUBAEMb-
€'y BUINAJKAX, KOJIU 10 3aKiHUEHHS CTPOKY aBHOCTI (SIK TAKOTO, 11O CIIJIH-
Ba€, TaK i MepepBaHOro) 3acCyKCHUH BUYMHUTH HOBHM 3JI0YMH CEPEAHBOT
TSKKOCTI, TSOKKUE 200 0CO0IMBO TSOKKMEM., OOUYHMCICHHS JaBHOCTI B LIbOMY
pa3i MOYMHAETHCS 3 THSI BAMHEHHS HOBOTO 3J104MHY. TOOTO 3 IHSI BANHEHHS
HOBOTO 3JI0YMHY TIOYMHAIOTH CIUTUBATU SK CTPOK AABHOCTI MPHUTATHEHHS
0co0u 10 KpUMiHAIBHOI BiIMTOBINATBHOCTI 3a 11e# 3104mH (cT. 49 KK), Tak
1 CTPOK JJaBHOCT1 BUKOHAHHSI OOBUHYBAJILHOT'O BUPOKY 3a IIONEepenHiii 3710-
4yrH. BunHEeHHS1 000010 37104MHY HEBEIHKOI TSXKKOCTI HE IEPEPUBAE CILIH-
BY CTPOKY JIaBHOCTI BUKOHaHHsI 0OBUHYBAJIBHOTO BHPOKY.

Ymoea 3¢invnenna ¢io 6iooysanns nokapanus y 36’a3Ky i3 3aKinuen-
HAM CMPOKI6 0a6HOCHMI 6UKOHAHHA 006UHYEAILHO20 6UPOKY BIICYTHS,
OCKIJTBKY 1IeH BUJ 3BUTBHEHHS HE TOB’SI3Y€THCS 3 OyIb-SIKUMHA BUMOTAMH
LI0Z10 MOAAJIBIIOT MOBEAIHKHA 0COOU 1 TOMY € OCTaTOUHUM.

3a ceoim xapaxmepom NaHU# BUJ 3BUTBHEHHS BiJI BiI0OyBaHHS MPU3HA-
YEHOTO NOKapaHHs, 3a 3araJbHIM IIPABUIIOM, € 000B’s13k0oBHM. Lle o3Hauae,
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10 B KOXKHOMY BHUIIAJIKy HASBHOCTI HA3BaHUX NEPEAYMOB Ta MiJCTaB CYJ
3000B’s13aHUH 3BUIBHUTH 0COOY BiJl MOKapaHHs. | TUTbKH y BUMaIKaX, KON
HIeTbes mpo 0cib, 3acy/HKeHNX 10 AOBIYHOTO TI030aBICHHS BOJI, e BHUI
3BUTBHEHHS Bijl OKapaHHS € (haKylnbTaTUBHUM. BiamosinHo a0 4. 5 ct. 80
KK nuranns mpo 3acTocyBaHHS TaBHOCTI 40 0COOH, 3aCyIXKEHOI 10 TOBiU-
HOTO TI030aBIICHHS BOJIi, BUPINIYETHCA CyAOM. SIKIO CyJ HE BH3HAE 3a
MOJKJIMBE 3aCTOCYBATH JABHICTb, JIOBIYHE 1MO30aBIICHHS BOJII 3aMIHIETHCS
1030aBJIEHHM BOJI. Y pasi, SKIIO CyJl BCE K TaKH BU3HAE 32 MOXKIIMBE 3a-
CTOCYBaTH JIaBHICTh, TO 0c00a 3BUTFHAETHCS BiJI BiIOyBaHHS IPU3HAYEHOTO
1l JOBIYHOTO 1T030aBaEHHS BOJIL.

Kpuminanvno-npaeosi Hacnioku 36i1bHeHHA 8i0 8i00y8aAHHA NOKA-
PAHHA Y 36’°A3KY i3 3AKIHUEHHAM CHMPOKI@ 0A6HOCHI BUKOHAHHA 006U-
HY6a/IbHO20 6UPOKY € BUKITFOYHO TIO3UTUBHUMU Jijisi ocoOu. BoHa He Tinb-
KM HE Bi0yBaTHMe TOTO IMOKapaHHs, sike OyI0 Ipu3HAueHO il cyaoMm, a i
3 MOMEHTY 3BUTFHEHHSI HE BBOKATHIMETHCS TAKOI0, 1[0 Ma€ CYIUMICTh (4. 3
cT. 88 KK).

§ 6. YMOBHO-10CTPOKOBE 3BLIIbHEHHS
Bi/l BilOyBaHHSI IOKApPaHHS

Honammsn ymo6HO-00CmMPOKOBO20 36i1bHEHHA 8i0 6I00Y6AHHA NO-
kapanns. BignosigHo 1o ct. 81 KK nio ymosro-oocmpokosum 36inonennsam
810 6I0OYBAHHA NOKAPAHHS CI0 PO3YMIMU 361IbHEHHS 0COOU 810 NOOANLULO-
20 6i00Y8AHHS NPUBHAYEHO20 [l CYOOM NOKAPAHHSL, SKe (PAKMUYHO 8Jice HElO
8I00y8aAEMbCSL, NIO YMOBOIO HE GUUHAMU HOBO20 310UUNY NPOMAZOM CIPOKY,
AKUT 3ATUUBCSE 00 MOMEHMY 3aKiHueHHs 6i00ymms nokapanus. Ilutanus
3aCTOCYBaHHS YMOBHO-JIOCTPOKOBOTO 3BiTbHEHHS BiJl BiOyBaHH: TIOKapaH-
HS po3’AcHAI0ThCA B mocTaHoBi [lnenymy BepxoBaoro Cyny Yipainu Bin
26 xBiTHS 2002 p. Ne 2 «IIpo yMOBHO-TOCTPOKOBE 3BiIbHEHHS Bif Bi0y-
BaHHS MOKapaHHsI 1 3aMiHy HEBiA0YTOT YACTHHHU MOKApaHHS OLTBII M’ TKUM»
(manmi — mocTanoBa Bifg 26 kBiTHS 2002 p. Ne 2).

Ilepedymo6010 ymoeHo-00cmpoK0o6020 36i1bHeHHs 8i0 6I00yBaAHHA
nokapannus 3rinHo 3 4. 1 ct. 81 KK € hakruune BinOyBaHHS 0c00010 OTHO-
IO i3 IT’SITH BUJIIB OCHOBHMX TIOKapaHb: BUIPABHUX POOIT, CIIy>KOOBUX 00-
MEXEHb ISl BIHCHKOBOCTYKOOBIIIB, 0OMEKEHHS BOJi, TPUMaHHS B JIHC-
LUILTiHApHOMY OaTaibioH1 BiliCbKOBOCITYKOOBLIB a00 1M030aBICHHS BOJI.
Oco0wu, sKi BiAOyBaIOTh iHIIII OCHOBHI BUIU MOKapaHb, HE MiJIATAIOTh
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YMOBHO-ZIOCTPOKOBOMY 3BUIBHEHHIO Bil HUX. KpiM Toro, BinnmoBiaHO 10
Hasezaenoro npurnucy KK ocoOy moxe Oyt yMOBHO-A0CTPOKOBO 3BiJIbHE-
HO TIOBHICTIO 200 YaCTKOBO 1 Bi/I BiIOyBaHHS JOIaTKOBOTO MOKapaHHs. 3a
po3’sicienHsiM BepxoHoro Cyy YkpaiHu TakuM J0IaTKOBUM MTOKApPaHHSIM,
BiJI IKOTO MOKHA 3BUIBHUTH JOCTPOKOBO (TOOTO 110 3aKiHUEHHS CTPOKY),
€ Jntire mo30aBIIeHHS MpaBa 00iifMaTH TIeBHI 1moca i a0o 3aiiMaTHCs IEBHOIO
JisutbHICTIO (1. 7 mocTaHoBH Bij 26 kBiTHs 2002 p. Ne 2).

Iliocmaesoio ymoeno-00cmpoxko6020 36iibHeHHA IO 8i00Y6AHHA NO-
KapamuHs U3HAECMbCA 008COCHHA 3ACYOHCEHUM NPOMAZOM 8i00ymMm
ne@HOT uacmunu cmpoKy HOKAPAHHA C6020 GUNPABICHHA CYMIAIHHOIO
n06edinKoI0 | cmasieHuam 00 npayi. BoHa CKIIagacThCs 3 JBOX CIIEMEHTIB,
KOJKEH 3 IKUX € 000B’I3KOBUM 1A 1i HASBHOCTI.

IHepwum enemenmom mijicTaBu (TaK 3BAaHUM MAMepiaibHUM SIIEMEH-
TOM) — BignoBigaHO /10 4. 2 cT. 81 KK € noBezieHHs 3aCy/PKeHOI0 0C00010
CBOTO BUITPABIICHHS CYMITIHHOIO TTIOBE/IIHKOIO 1 CTaBIeHHsIM 10 ripari. [Tif
JIOBEJICHHSIM 3aCy/P)KEHUM CBOTO BUIIPABJICHHS CJIiJl PO3YMITH JOCATHEHHS
1 3aKPIMJICHHS TAKOTO CTaHY, 3a SIKOTO BiJ JaHOI 0COOM HE TOBOTUTHLCS Oi-
KyBaTH BYMHEHHs B MailOyTHbOMY HOBHX 3JIOYHMHIB. [HakIe Kaxydun, Ha
MIEBHOMY €Tarli, 10 TOBHOTO 3aKiHYCHHsI BiJIOyBaHHS IMOKapaHHs, BXKE J10-
CSTHYTO OAHY 13 MOTO IiJIel — BUIIPABIEHHS 3aCyIKEHOTO, Y 3B 3Ky 3 UUM
ToJIaJTbIIe BifOYBaHHS TIOKapaHHS € HeAOIUTFHIM. JloBeIeHHS 3aCyKeHIM
CBOTO BHUIIPABJICHHA Ma€ OyTH MiATBEPIKEHO CyMIIIHHOIO MOBEIiHKOIO,
TOOTO 3pa3KOBUM BUKOHAHHSIM BHUMOI' PEKUMY, CBIIOMHUM JIOJEPIKAHHAM
TVCTIMTITIHA, BKa3iBOK aMiHICTpaIlil, HasBHICTIO 320X0U€Hb 1 BiJICyTHICTIO
CTSTHEHb TOIIO, TA CTABJICHHSIM JIO TIpalli — YECHUM i IOBHIUM BUKOHAHHSM
CBOTX TPYIOBUX 000B’S3KIB, MIABUIICHHIM KBai(ikaii, J0TpUMaHHIM
MpaBwIT O€3TMeKN BUPOOHHUIITBA Ta iH.

Jlpyeum enemenmom MiICTaBU (Tak 3BaHUM popmanvrum, abo ghopmani-
306aHuMm, eneMeHToM) 3rigHo 3 4. 3 ¢T. 81 KK € BinOyTTs 3acyKkeH0I0 0C00010
TIeBHOI YaCTUHM MTPU3HAYEHOTO i MoKapaHHs. Po3mip 11i€l 9acTHHY 3aIeKUTh
BiJ] TSDKKOCTI BUMHEHOTO 0COOOF0 37I0UMHY, (JOPMHU BUHH, 3 SIKOFO I[CH 3JI0YHH
BUYMHEHO, HASBHOCTI PEIUINBY Ta NESKHUX 1HITUX YNHHUKIB. 30KpeMa, Il
HasBHOCTI IIHOTO €JIeMEHTA TTiICTaBH 0c00a TOBUHHA BiIOYTH:

1) He MeHIIIe MMOJIOBUHU CTPOKY IMOKapaHHs, MPU3HAYECHOTO CYJIOM 3a
3JI0YMH HEBEJMKOT a00 cepeHbol TSIKKOCTI, a TAKOXK 33 HEOOepeKHUH
TSOKKUAH 3JI0YWH;

2) HE MEHIIIE JIBOX TPETUH CTPOKY TOKapaHHS, IPU3HAYCHOTO CYJIOM 32
YMUCHHH TSHKKHUN 37T0YMH Y1 HeOOePEKHUI 0COOIMBO TSKKHIA 3JI09HH, a Ta-
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KOX Yy pas3i, SKII0 ocoda paimie BiOyBaa MoKapaHHs y BUJII T030aBICHHS
BOJIi 32 YMUCHUI 3JI0YHH 1 JIO TIOTAIICHHS 200 3HATTS CYJJIMOCTi 3HOBY BUYH-
HWJIa YMICHUI 37I09HH, 32 SKUH 1i 3aCy/PKeHO 110 TT030aBIIeHHS BOJi;

3) He MEHIIIe TPHOX YBEPTEH CTPOKY MOKAPaHHS, IPU3HAYCHOTO CYI0M
32 YMUCHHH 0COOJIMBO TSKKHUI 3JI0YHH, a TAKOXK IMOKapaHHs, PU3HAYEHO-
ro 0co0i, fKa paHimie 3BUTbHSIACS YMOBHO-JOCTPOKOBO i 3HOBY BUMHUIIA
YMUCHHH 3JI0YUH MPOTATOM HEBiIOyTOI YaCTUHM MOKapaHHSI.

Binnogigno o m. 11 nmocranosu Bij 26 kBiTH 2002 p. Ne 2 nipu Bupi-
IIeHHI MATaHHS PO YMOBHO-IOCTPOKOBE 3BLIBHEHHS BiJ| BiZIOYBaHHS ITO-
KapaHHS I0A0 3aCyIKEHOTO0, IOKapaHHsI IKOMY OyJI0 TIOM’SKILIEHO 3TiJHO
3 aKTOM aMHICTii, TOMUITYBaHHs 200 3a pillIeHHIM Cy/y, GaKTHYHO Big0yTa
YacTUHA MMOKapaHHS TTOBHHHA OOYMCITIOBATUCH, BUXOSIYH 3 ITOKapaHHS,
BCTaHOBJICHOTO aKTOM aMHICTii, IOMUIYBaHHS a0 PIIlICHHSM Cy/y. 3TiTHO
3 1. 12 Ti€l caMOi TOCTaHOBH, SIKIIO MOKAPAHHS BU3HAYEHO 32 CYKYITHICTIO
3II0YMHIB 200 BUPOKIB, CY/I, 3aCTOCOBYIOYH YMOBHO-I0CTPOKOBE 3BUTHHEH-
HS BiJ] floro BiOyBaHHS, HIOBUHEH BUXOJHUTH 13 3arajbHOTO CTPOKY IOKa-
paHHs1, NPU3HAYCHOTO 33 CYKYITHICTIO, 1 BpaXOBYBATH IPH I[bOMY ITOJIOKEH-
Ha 4. 3 cT. 81 KK. Y ibomy pasi min ypaxyBaHHsIM nonokeHb 4. 3 cT. §1 KK
MAa€ThCs Ha YBa3i BU3HAYCHHS YaCTKU MOKapaHHsI, SIKy HAJICKUTh BiIOYyTH,
10 BXOJISATh Y CYKYIHICTD.

I3 camoi Ha3BU BUITHO, 10 OaHUl 8UO 36LTbHEHHS 6i0 NOKAPAHHS € YMOG-
HUM, @ caMe: JI0 TIOBEIIHKK 0COOH, SIKa 3BIIbHSETHCS, BUCYBA€THCSI BUMOT'a
HE BYMHUTH OY/Ih-SIKOTO HOBOTO 3JI0YMHY TIi/T 9acC CTPOKY, SIKUI 3aTUIIAETh-
Csl BIJI MOMEHTY JIOCTPOKOBOTO 3BUILHEHHS Bijl TIOJQJIBIIOTO BiOyBaHHS
MOKapaHHs 1 JI0 MOMEHTY, B SIKHIA MaJIo O 3aBepIIMTUCS BiIOYBaHHS 0COO0I0
[bOTO TIOKapaHHs. [HakIe Ka)Xydu, HEBiOyTa YaCTUHA TMOKapaHHs (ak-
TUYHO TEPETBOPIOETHCS AJIS 3BIIBHEHOI 0COOM Ha CBOEPITHHUN iICIUTOBHI
CTPOK, T/ 4ac SKOTO €JIMHOI0 KPUMiHAIBHO-TIPABOBOIO BUMOTOIO JIO T10-
BEIiHKY 3BUTFHEHOTO BiJ] TOKapaHHs BUCTYIIA€ HEBYNHEHHS HUM OYJIb-SIKOTO
HOBOTO 3JI0YMHY.

Xapaxmep ubo2o 6uody 36i1bHeHHs 8i0 8I00Y8aHHA noKapanua € da-
KyJIbTaTUBHAM — 32 HasBHOCTI ITEPElyMOB 1 TiICTaB TAKOTO 3BLIbHEHHS
CYJl Ma€ MpaBo, ajie He 3000B’s13aHUM HOTO 3MIHCHUTH.

Kpuminanvno-npaeosi Hacnioku ymoeHo-00CmMpPOK06020 36i1bHEHHA
6i0 6i00y6aHNA NOKAPAHHA 3aTeXKaTh BiJl XapaKkTepy MOBEAIHKH 0co0n
MPOTATOM 3a3HAYEHOI0 iICIIMTOBOTO CTPOKY 1 MOXKYTb OYTH SIK COPUSTIHBH-
MHU I 0COOH, TaK i HECTIPHATIIMBUMH.
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Cnpusmaugi KpUMIHAIbHO-NPABOGI HACAIOKU TIONSATAITh Yy TOMY, 1110
y pa3i MO3WTHUBHOTO 3aKiHYEHHS ICITUTOBOTO CTPOKY 0C00a O0CTaTOYHO
3BUTBHSAETHCS BiJl BiIOyBaHHS HEBiAOYTOI HEIO YaCTUHU MTOKapaHHs (OIS
He Oyze 11 BinOyBaru), a CTPOK MOTaleHHs CyAUMOCTI I Takoi ocodu 00-
YHUCIIOETHCS HE 3 MOMEHTY, KOJIM MaJjio 3aKIHYUTHCS BiOyBaHHS HEIO TO-
KapaHHs, a 3 MOMEHTY, KOJH ii OyJI0 yMOBHO-IOCTPOKOBO 3BIJIBHEHO BiJ
BinOyBaHHS LbOTO NMokapaHHs. [Ipo mo3uTHBHE 3aKiHYEHHS 1CIIUTOBOTO
CTPOKY CBITYUTh HEBUMHEHHSI 0COOOI0 YIPOJOBK CTPOKY HEBiIOYTOI vac-
THUHH TOKapaHHs OyAb-SKOIO HOBOTO 3J104nHY. Bynb-sika iHIIa moBexiHKa
0COOM yNPOJIOBXK LILOTO CTPOKY (B TOMY YHCIIi TIOB’s13aHa 3 BUNHEHHSIM
AIMIHICTPaTUBHUX MTPABOIIOPYILEHB, HITMMHU aHTUCOIIATLHIMH NIPOSIBAMH,
sIKi, OJTHAK, HE € 3JI0YMHHUMH ) HE MOXKE CBIYUTH PO T€, IO HOTO 3aKiH-
YEHHS HE € TO3UTUBHUM.

Hecnpusamaugi kpuminaibHo-npagosi HaciioKku TOISATAI0Th Y TOMY, IO
y pa3i BYNHEHHS 0CO00I0 YIIPOIOBK CTPOKY HEBIOYTOT YaCTHHU MTOKapaH-
Hs1 OyZIb-SIKOTO HOBOTO 3JIOYHMHY il Oyze mpu3HauYeHe MOKapaHHs 3a MpaBH-
namu cykymHocTi BUpoKiB (cT. 71 KK): 10 okapaHHs 32 HOBHUI 3JI0YHH CYJT
MTOBUHEH OyJie MpUeETHATH TIOBHICTIO 200 YaCTKOBO HEBIIOYTY YaCTHHY T1O-
KapaHHS 32 TIONepeHiM BUPOKOM, TOOTO Ty YaCTHHY MOKapaHHs, BiJl Bij-
OyBaHHS K01 0CO0y OyJI0 YMOBHO-/IOCTPOKOBO 3BUIBHEHO.

— § 7. 3aMiHa HEeBIA0YTOI YACTMHY MOKAPAHHSA
OlIbII M’ IKMM

Honammsn 3aminu HegioOymoi uacmunu NOKAPAHHA 06U M AKUM
BH3HAYA€THCS Ha MmificTaBi mojaokeHs cT. 82 KK. 17i0 3aminoro nesiobymoi
YACMUHU NOKAPAHHS OLTbUL M KUM PO3YMIEMbCS 36INbHEHHS 3ACYO0IHCEHO20
810 NOOANLULO2O BIOOYEAHHS NPUSHAUECHO20 UOMY BUPOKOM CYOY 00H020 GUQY
NOKAPAHHA WIIAXOM 3AMIHU He8I00YmMOol YacmuHu Yb020 NOKAPAHHSA THUUUM,
Oinvw M’ sakum euoom noxaparus. IluTaHHs 3aCTOCYBaHHS 3aMiHU HEBIiJI-
OyTo1 YaCTHHM MOKapaHHA OUTBII M’ SIKUM pO3’ACHSIIOTHCS B MTOCTAHOBI
[Mnernymy BepxoBrnoro Cyny Ykpaiau Binx 26 xBiTHS 2002 p. Ne 2.

Ilepeoymoeor 3aminu negiodymoi uacmunu nROKapanna Oinvu
M’akum € GpakTUIHE BiNOYBAHHS 3aCYIKECHOIO 0CO00I0 OCHOBHOTO TIOKa-
paHHS y BHJII 0OMeXeHHs BoIli a0o mo30aBneHHs Boii. Ocoba, sika BijOyBae
IHIIMY BUJ] OCHOBHOTO TOKAapaHHsI, HE MiJIArae 3BUIbHEHHIO BiJ] 1Or0 TO-
JATBIIOTO BiMOYBaHHS IIJISTXOM 3aMiHH HOTO HEBiAOYTOI YaCTUHU IHIINM,
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OB M’ SIKMM BUJOM NOKapaHHs. Kpim Toro, BigmosiaHo 10 4. 2 cT. 82 KK
y pa3i 3aMiHU HEBiJIOYTOI YaCTHMHU OCHOBHOTO MOKapaHHS OULIBII M’ SIKUM
3aCyPKEHOTO MOKe OyTH 3BUTBHEHO TaKOXK 1 BiJl JOJATKOBOTO MTOKapaHHS
y BH[i 030aBJIeHHS IpaBa 3aiiMaTy NeBHI IOCAIU YU 3aiiMaTHCs IEBHOIO
JisubHICTIO. 3a po3’sicHenHsaM [Tnenymy Bepxosaoro Cyny Ykpainu Take
3BIJIPHEHHS BiJ JOAATKOBOTO TOKapaHHS € 0e3yMOBHHM (a03. 2 1. 7 mo-
cranoBH Bij 26 kBiTHs 2002 p. Ne 2).

Iliocmaea 3aminu HegidOymoi uacmunu NOKAPAHHA OLTbUL M AKUM
CKJIAJAETHCS 13 JBOX €JIEMEHTIB, KOXKEH 3 IKHUX € 000B’I3KOBUM.

Lepwum enemenmom niocmasu (Tak 3BaHUM MAMEPIATbHUM €TIEMEH-
TOM) — BiAMOBiAHO 110 4. 3 ¢T. 82 KK € Te, 1110 3acy/PkeHUT TOBUHEH CTaTH
Ha [UISIX BUIIPABJIEHHs, TOOTO B MpoIleci Bi0OyBaHHS MMOKapaHHs y 3acy-
JKEHOTO MaroOTh MPOSIBUTHUCS Ti PUCH, OAATBILUI PO3BUTOK SIKHX [TPHU3BE-
Jie 710 MiHIMaJTi3aI(ii MOKJIMBOCTI BUMHCHHSI HUM HOBOTO 3j104MHY. [IpoTte
JUTSL 3aKPITUICHHS 1 PO3BUTKY BXKE AOCATHYTOTO PE3yJbTaTy IlIe BUMAracTh-
csl TIoziaNblIe BiIOyBaHHS 3aCy/DKEHUM ITOKApaHHs, X04a 1 OLIbII M SKOTO
MOPIBHSIHO 3 THUM, sIKe BiH Bifi0yBaB joci. JIOCATHEHHS TaKOTO CTaHy CIIijl
BiJIPI3HATH BiJl BUITAJIKiB, KOJIV 3aCyIKEHUH CYMITIHHOIO ITOBEIHKOKO 1 CTaB-
JICHHSIM JI0 TIpalli BKe MOBHICTIO JIOBiB CBO€ BUIIPABICHHS — TaKUH CTaH
€ SJIEMEHTOM ITiICTAaBH YMOBHO-/IOCTPOKOBOTO 3BIILHEHHS BiJl Bi/JOyBaHHS
TTOKapaHHS.

Hpyeum enemenmom niocmaegu (Tax 3BaHUM ghopmanvrum, adbo opma-
Ni308anuMm, eieMeHTOM) 3riaHO 3 4. 4 cT. 82 KK € BigOyTTs 3acymKeHUM
MIeBHOI YaCTWHU MPU3HAYEHOTO oMy nokapaHHs. Po3mip miei vactuam 3a-
JISKHUTD BiJl TSHDKKOCTI BUMHEHOTO 0CO00I0 3JI04MHY, (DOPMHU BHHH, 3 KOO
el 3710YMH BYMHEHO, HASBHOCTI PEIUINBY Ta JICSKUAX 1HIIUX YNHHHKIB.
YacTrHM TIOKapaHHS, SKi HAJIEKUTh BiOyTH JUIsl HASIBHOCTI JaHOTO efie-
MEHTa MiacTaBH, Au(epeHIiioBaHi 32 THUMH CaMUMH O3HAKaMU, 110 i IpU
YMOBHO-JIOCTPOKOBOMY 3BUJILHEHHI BiJl BiZIOyBaHHS IMOKapaHHs, OHAK
y IIbOMY pa3i BOHU € MEHIIMMHA. 30KpeMa, /ISl HassBHOCTI I[bOTO eleMeHTa
IiJICTaBy 3BUIBHEHHS 0C00a MOBUHHA BiJI0yTH:

1) He MeHIIIe TPETUHU CTPOKY TTOKapaHHs, MPU3HAUYEHOTO CY/IOM 3a 3710-
YUH HEBEITNKOI a00 CepeHBOI TSHKKOCTI, a TAKOXK 32 HEOOSPSIKHUN TSHKKUI
37I04H1H;

2) He MEHIIIe TIOJOBUHU CTPOKY TOKapaHHs, IPU3HAUYEHOTO CY/IOM 32
YMUCHUHU TSDKKUHF 3JI0YMH YU HEOOEPEKHUN 0COONMBO TSHKKUH 3JI0YHH,
a TakoX y pasi, Koyin ocoba paHiiie BigOyBasia HoKapaHHs y BUI 1030aB-
JICHHS BOJI 32 YMHUCHUH 3JIOUMH 1 JIO TIOTAIICHHS a00 3HSTTS CYJAMMOCTI
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3HOBY BUMHHJIA YMUCHUH 3JI04MH, 3a SIKUH 11 Oyio 3acy/pkeHO 10 1m030aB-
JIEHHS BOJII;

3) He MeHIIIe JBOX TPETHUH CTPOKY MOKapaHHs, TPU3HAYSHOTO CYJIOM 32
YMHUCHHUH 0COOIMBO TSKKUH 37I0YMH, a TAKOK MOKAapaHHs, MPU3HAYEHOTO
0co0i, sika paHilie 3BUIbHsIIACS YMOBHO-JIOCTPOKOBO 1 BUMHUIIA HOBHI
YMHUCHHU 3JI0YHH MTPOTITOM HEeBi0yTOI YaCTHHU MOKApaHHS.

3a HasSBHOCTI 3a3HAYEHUX MEPEAYMOB Ta IMiJCTaB BIAMOBIIHO JI0 4. 1
ct. 82 KK cyn 3aminsie 0co0i HeBiIOYTy YacTHHY TIOKapaHHs 1HIIAM I10-
KapaHHSIM, JOCPKYIOUNCh TAKUX TIPaBUI:

1) Te mokapaHHsl, IKAUM 3aMiHIOETbCS HEB1I0yTa YaCTHHA PaHiLlIe [IpH-
3HAUEHOTO 0c00i MOKapaHHs, Mae OyTH OLTBII M’ SIKUM, TOOTO 3HAXOTUTHCS
Ha «CXOIWHKaX mokapaby» y cT. 51 KK Bumie 3a mokapanHs, ke 3aMiHIO-
eThcsi. Hampukia, sikijo ocoba BijOyBae mo30aBieHHs BOJII Ha TICBHUH
CTPOK, BOHO MOKe OyTH 3aMiHEHE OOMEKESHHSIM BOJIi, BUTIPAaBHUMH POOO-
TaMH, apeIIToM TOIIIO;

2) ue nokapaHHs 000B’I3KOBO MOBUHHO OyTH CTPOKOBUM. ToMy HEe MOX-
Ha 3aMiHUTH HEBiIOYTYy YaCTHHY MOKapaHHs y BUI 1030aBIIeHHS BOJIi 200
0OMEeXEeHHS BOJTi, HAPHUKIIA, TpadoM Yn KOH(ICKaIli€ro MaiHa;

3) cTpoK OibII M’AKOTO BUAY NOKapaHHs MOBUHEH OyTH BU3HAYCHUH
B MeXaxX, BCTaHOBJICHUX y 3aranbHii yactuHi KK st nanoro Buy moka-
panHsa. Hanpuxiazx, npu 3aMiHi HEBiOyTOI YacTHHU 1M030aBICHHS BOJI
00MEKEHHSM BOJIi CTPOK OCTAaHHBOI'O HE MOKE OyTH MEHILIUM 32 OJMH PiK
1 OLTBIINM 32 T1’SITh POKIB;

4) TpuBaNicTh OB M’SIKOTO TIOKapaHHS HE TIOBUHHA TIEPEBUIIIYBaTH
CTPOKY HeBiAOyTOi YaCTWHH MOKapaHHs, paHillle MPU3HAYEHOTO BUPOKOM
cyny. Hanpukia, sKimo oco0i 3aMiHSOTHCSI OOMEKEHHIM BOJII HEB1IOy TI
TPH POKHU ITO30aBJICHHS BOJI, TO IICH OUTBIT M’ SIKWI BU] TOKapaHHS HE MOXKE
OyTH ili mpU3HaUYEHM Ha CTPOK MEHIIIE OHOTO POKY (MiHIMYM JUIsl ITaHOTO
BHJIy TTOKapaHHs) 1 OUIbIIEe TPHOX POKIB (CTPOK HEBIIOYTOT YaCTHHU TI0-
KapaHHS).

L]eit 6u0 36invnennsa 6io 6i0dysannsa nokapanns € HaxyIbTaTUBHAM —
3a HasIBHOCTI TIEpPEIyMOB Ta IMi/ICTaB TAKOTO 3BUIbHEHHS CyJI Ma€ TPaBo, ajie
He 3000B’s13aHUH HOro 3A1HCHUTH.

Kpuminansno-npaeosi nacnioku 3aminu Hegiodymoi wacmunu no-
KapauHs 0lnbw m’aKuM 3aJ1€KaTh BiJl XapakTepy MOBEIIHKH 0COOU Mpo-
TSATOM BiI0yBaHHS OLITBIIT M’ SIKOTO TIOKaPaHHS 1 MOXKYTh OYTH SIK CTIPUSITIIH-
BUMH JJIs HEl, TaK 1 HECHPUATAUBUMU. 30KpEeMa, L1 HACIIJKHU € CHPUATNAU-
suMuU, KO 0co0a Imijx yac Bij0OyBaHHs OUIbII M’SKOTO BUAY IMOKapaHHS
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HE BUMHIOE KOJHUX HOBHX 3JI0YMHIB. Y TakOMy pa3i CTPOK MOTamieHHs ii
CYIMMOCTI O0YMCITIOBAaTUMETHCS 3 MOMEHTY 3aKiHUCHHSI BiIOYTTs OinbLI
M’SIKOTO TIOKapaHHsl. binbIie Toro, BiamoBigHO 10 4. 5 ct. 82 KK 3a Takux
YMOB 0c00a, SIKiif ToKapaHHs OyJI0 3aMiHEHe OBl M’ SIKUM, MOXe OyTH
YMOBHO-JIOCTPOKOBO 3BiJIbHEHA 1 BiJl IOTO OIJIBII M’SKOTO ITOKapaHHS 3a
npaBuiamu, nepexdadenumu ct. 81 KK. Hecnpusmausi KxpuMiHaIBEHO-
MIPaBOBI HACIIIKA HACTAIOTh y pa3i BAMHEHHS 0CO0OI0 TIiJ] Yac BigOyBaHHS
O17BII M’ SIKOTO MOKapaHHs OyIb-sIKOTO HOBOTO 3JIOYHHY. Y IBOMY pa3i
3rimHo 3 4. 6 cT. 82 KK cyn mo mokapaHHs 32 3HOB BUNHEHUH 37109MH MPHU-
€JIHy€ HEBINOYTy YacTHHY OUIBII M SKOTO MTOKapaHHs (aje He HeBiIOyTy
YaCcTUHY TIOKapaHHs, 3 CAMOT0 IOYaTKy MPH3HAuYEHOTro 0co0i, BiJl TONab-
moro BifgOyBaHHS SKOTO ii Oys0 3BUIBHEHO) 3a MPaBUJIAMH CYKYIHOCTI
BupokiB (ct. 71 KK).

— § 8. 3BijIbHeHHS Bi Bi10yBaHHA MOKapaHHA
BAriTHHUX KiHOK i ’)KiHOK, IKi MAIOTh
AiTeil BIKOM /10 TPHOX POKIB

Honammsn 36inbHeHHA 610 8i00Y6aAHHA NOKAPAHHA 6AZIMHUX HCIHOK
i HCIHOK, AKI Matoms Oimeil 6ikom 00 MPbOX POKie, BU3HAYAECTHCS HA ITiJI-
ctasi cT. 83 KK. [1i0 3sinbnenusm 6i0 8i00yeanus noOKapaHus 6a2imHux
JHCIHOK [ HCIHOK, AKI Maromo Oimetl 6iKOM 00 MPbOX POKIE, PO3YMIEMbCsL
BIOMOBA OepaHCcasU GI0 NOOATLULO2O BUKOHAHHS NOKAPAHHS W0OO0 3A3HAYEHOT
Kame2opii 3acy0dicenux 3a yMosu, wo 601U 008e0yms CE0E GUNPAGIEHHS
i YeCHO BUKOHAIOMb MAMEPUHCHKULL 0008 S30K.

Ilepedymosoro 36invrenns 8io 6i00yeanta NOKAPAHHA 6AZIMHUX HCIHOK
1 HCIHOK, AKI Maromos dimeil 8ikom 00 mpboOX poKie, BINNOBiAHO 10 4. 1 cT. 83
KK € BigOyBaHHS HUIMW OCHOBHOTO TIOKapaHHS y BHJI 0OMEKEHHS BOJIi 200
1o30aBJIeHHS BOJIi, KPiM BiOyBaHHS 3aCy/PKEHUMH JKIHKAMH TIOKapaHHs
Y BUI TI030aBJICHHS BOJI, IPU3HAYCHOTO CYZIOM Ha CTPOK OLTBIIE 1’ ITH POKIB
3a YMHUCHI TSDKKI Ta 0COONMBO TSKKI 3710umHH. JKiHKH, SKi BiOyBaroTh 1HIII
BU/IY TIOKapaHHs a00 K Bi/I0YBarOTH T030aBIICHHS BOJII CTPOKOM OUTBIIE 1 SITH
POKIB, 1110 TIPU3HAYCHE M 3@ yMuUCHI TSHKKI a00 0COOIMBO TSDKKI 3JI0UMHH,
HEe MOXKYTh OyTH 3BUIbHEHI BiJl OKapaHHs Ha miacTasi cT. 83 KK.

Iliocmaea 36inbHenns i0 6i00Y8aHHA NOKAPAHHA BACIMHUX HCIHOK
i JHCcinOK, AKI malomo Oimeil 8iKom 00 MPbOX POKIG, CKIIATAETHCS 13 JBOX
€JIEMEHTIB, KOJKEH 3 SIKUX € 000B’I3KOBUM.
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Hepwum enemenmom niocmaeu 3riguo 3 4. 1 ¢t. 83 KK € BaritHicTh
JKIHKH, sIKa HacTaJIa i 9ac BiAOyBaHHS MPU3HAYEHOTO i moKapaHHs, abo
Hapo/DKEHHs Heto TuTHHH. He Moke OyTH 3BUTEHEHOIO Bij] TOKapaHHS 3a
cT. 83 KK xinka, sika Majia JUTUHY Ha MOMEHT 3aCy/KEHHsI (B I[UX BUMAJI-
Kax 1o Hel moxxmBe 3actocyBanHs cT. 79 KK) abo B mepion BinOyBaHHs
MTOKapaHHs YCHUHOBHJIA TUTHHY.

Jlpyeuii enemenm niocmaeu BinnoBigHo 1o 4. 2 ct. 83 KK craHOBUTH
HAsIBHICTB Y 3aCY/LKECHOT KIHKU ¢iM 1 a00 poandiB, IO TaTi 3TOAY HA CITUTb-
HE 3 HEIO MPOKMBaHHA, a00 HASBHICTH Yy 3aCY/IXKEHOI MOMIJIMBOCTI caMo-
CTIMHO 320€3MeUnTH HAJICKHI YMOBH JIJIsl BUXOBaHHS TUTHHHU. JKiHKa, sKa
He Mae ciM’1 abo poaudiB, KOTPi aju O 3roy Ha CITUTBHE 3 HEIO MPOXKHU-
BaHHS, 1 HE Ma€ MOXIIMBOCTI CAMOCTIHHO 3a0€311e4NTH HAICKH] YMOBH IS
BUXOBaHHsI IUTHHU (HAIIPUKJIIa[l, HE Ma€ BIOPSIKOBAHOTO JKUTIIa, 3aKOHHO-
IO JpKepesia 10 iCHyBaHHS TOIIO), He MOKe OyTH 3BUTbHEHOIO BiJI IMOATh-
moro BifOyBaHHS MTOKapaHHs y pa3i HacTaHHsS y Hei BariTHOCTI abo Hapo-
JUKEHHS AUTUHH POTSATOM BiOyBaHHS MOKapaHH:L.

Ymoeo1o 36invnennsa 6io 6i00yeannn nokapanusa 6azimHuUx HciHOK
i JHCiHOK, AKI Maloms Oimeil 8iKoM 00 MpPbLOX POKie, € NTOBEIICHHS TAKOIO
YKIHKOIO CBOTO BHITPABJICHHS 1 Y€CHE BUKOHAHHSI HEIO CBOTO MaTEePUHCHKO-
ro 000B’s3Ky. s Takoi JKiHKM (DaKTHYHO BCTAHOBITIOETHCSI CBOEPIIHUN
ICITUTOBUH CTPOK (XOY TaKUI TEPMiH 1 HE BKHBAETHCS B 3aKOH1 ), IKHH TPH-
Ba€ BiJ MOMEHTY 3BiIbHEHHS ii Bijl BiOyBaHHS MOKapaHHS J10 3aKiHYCHHS
CTPOKY, Ha SIKUH 3T1IHO 13 3aKOHOM XIHKY MOXe OyTH 3BUTbHEHO BiJ poOo-
TH Y 3B’SI3Ky 3 BariTHICTIO, IMOJIOTAMH 1, 33 3aTallbHUM IIPABUIIOM, 0 JI0-
CSITHEHHSI AUTHHOIO TPUPIYHOTO BiKy. SKIIO % AUTHHA TIOMpPE JI0 TO0CSTHEH-
HS TPUPIYHOTO BIKY, ICHUTOBUI CTPOK JUIA MaTepi Takoi AUTHHU 3aKiHUIY-
€ThCA 3 1 CMEPTIO.

36inbHenHA 6i0 6I00Y6AHHA NOKAPAHHA BALIMHUX HCIHOK i HCIHOK, AKI
Maromp dimeil 6ikom 00 mpbox pokie, € paxynpraTUBHUM. Lle 03HaTaE, 110
3a HasBHOCTI IEepeIyMOB Ta IJICTaB CyJl Ma€ MpaBo, ajie He 3000B’ I3aHUN
3MIMCHUTY TaKe 3BUILHEHHS.

Kpuminanvno-npaeosi nacnioxu 36i1bHeHHA 8i0 8i00y8aHHA NOKA-
DAHHA 8A2IMHUX HCIHOK I HCIHOK, AKI MAlOmMb 0imeil 6iKoM 00 mpbox
POKie, 3aJ1€XKaTh BiJl 10Jiep KaHHs 3BIIBHEHOIO BiJl TOKAPAHHS yMOB TaKOTO
3BUTBHEHHS 1 MOXKYTh OyTH AK CIPUSTIAUBUMHE JIJIsl Hel, Tak 1 HECTIPHUSTIH-
Bumu. Cnpuamaugi KpUMiHAIIBHO-TIPABOB1 HACTIIKU MalOTh MICIe Y BH-
najikax, KOJM 3acy/PKeHa IPOTITrOM TaK 3BaHOTO iICIUTOBOTO CTPOKY CBOEIO
TTOBE/IIHKOIO JIOBEJIA CBOE BUIIPABJICHHS 1 Y€CHO BUKOHYE CBifl MaTepuH-
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ChbKUW 000B’S130K: HE BIIMOBHUJIACS BiJ| AUTUHU, HE YXWISEThCS Bij 11 BU-
XOBaHHS TOIIO. Y TaKOMy pa3i 0 AOCSTHEHHI TUTHHOIO TPUPIYHOTO BIiKY
CY/I TOBHHEH OCTATOYHO 3BIJIBHUTH KIHKY BiJl TPU3HAYEHOTO il TOKapaHHSI.
KpiMm TOT0, CTpOK MOTaIIeHHS CYIUMOCTI OOYHCITIOBATHMETHCS 3 MOMEHTY
3BITLHEHHS 11 Bl TOMANBIIOTO BiAOyBaHHS MOKapaHHsA. Hecnpuamausi
KpUMiHAJIBHO-TIPABOB1 HACIIIKA MOXIIMBI y TaKUX BUMAJIKAX:

a) SKIIO XXIHKA IO JOCATHEHHS JUTHHOIO TPUPIYHOTO BIKY CBOEIO TI0-
BEIIHKOIO HE JTOBEJIa CBOTO BUTIPABIICHHS, CY/I BIAMOBIMHO 10 4. 4 cT. 83 KK
MOJKE, 3aJICKHO BiJl KOHKPETHUX OOCTaBUH CIIPaBH, a00 3aMIiHUTH TE I10-
KapaHHS, BiJI MOJANBIIOTO BiOyBaHHs SIKOTO 3aCy/KeHY OYyJI0 3BIIBHEHO,
OUTBII M’ SIKUM TIOKapaHHSIM, a00 K HallPaBUTH 3aCY/DKEHY IS Bi10yBaHHSI
MOKapaHHs, IPU3HAYEHOTO 32 BUPOKOM. Y IIbOMY pa3i Cy/ MOKE ITOBHICTIO
a00 YaCcTKOBO 3apaxyBaTy y CTPOK BiJIOyBaHHS TIOKapaHHS 4ac, IPOTITOM
SIKOTO 3acy/PKeHa He BiJ0yBalia TIOKapaHHS,

0) AKIIO XiHKa, sika Oyna 3BUIbHEHA BiA BiIOyBaHHS MOKapaHHs, Bij-
MOBJIIIETHCS Bl TUTHHU, Tiepenana i y TuTsanii OyAMHOK, 3HUKJIA 3 MiCIls
MIPOKUBAHHS a00 YXWIISIETHCS BiJl BUXOBAHHS TUTHHU, JIOTVISITY 3a HEl0, a00
CUCTEMaTHYHO BUYMHIOE TIPABOTIOPYIICHHS, IO MOTATIIHA 32 COOO00 aJIMiHi-
CTPaTHBHI CTATHEHHS 1 CBiMUaTh IIPO HeOakaHHS CTAaTH Ha MUISIX BUIIPAB-
JIeHHS, cyq 3rimHo 3 4. 5 cT. 83 KK Moxke 3a momaHHsaM oprany KpuMiHaJIbHO-
BUKOHABUOI CHCTEMH HAIPaBUTH 3aCy/DKEHY JUIsl BiIOyBaHHS MOKapaHHs,
MIPU3HAYECHOTO 32 BUPOKOM;

B) SIKIIIO B TIEPIOJI 3BUIBHCHHS BiJ| BiIOyBaHHS MOKapaHHs 3aCy/KCHA
BUYMHMJIA HOBHUH 3JI04MH, CyJ BiAnoBiHO 10 4. 6 cT. 83 KK npusnauae ii
MOKapaHHs 3a MpaBuiIaMy CyKymHocTi BUpOoKiB (cT. 71 KK): mo mokapanus
32 HOBHUH 3JI04MH MPUEAHYE MOBHICTIO 200 YaCTKOBO HEBIOYTY YaCTHHY
MOKapaHHs 3a MONepeHIM BUPOKOM, TOOTO Ty YACTUHY MOKapaHHs, Bil
MTOJIANTBIIIOTO BiZIOYBaHHS KO KIHKY OyJI0 3BUTEHEHO.

— § 9. 3BUIbHEHHS BijJl BIIOyBaHHS MOKAPAHHS
3a XBOpP000I0

Ilonamms 38inbHeHHA 610 6i00yBaAHHA NOKAPAHHA 3a4 X8OPO0OIO.
VY cr. 85 KK HaBe/ieHO YOTHPH CaMOCTIHHUX BUIM 3BUILHEHHS BiJl BiJIOyBaH-
HSl IOKapaHHA 38 XBOPOOOI0, 03HAKH SIKHX € JI0 TIEBHOI MipH BiAMiHHHMHU.
[Tepmmit Bug — giomosa depoicasu 6i0 NOOAILULO2O BUKOHANHHSL NOKAPAHHS
U000 0codu, Axa nio yac 1o2o 8i0OYBAHHs 3aX60PLIA HA NCUXIUHY XBOPOOY
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(u. 1 ct. 84 KK). Hpyruii Bug — siomosa depaicasu 6io nodanrpuloco 6UKo-
HAHH5 NOKAPAHHS W00 0CodU, KA Ni0 Yac 1020 8I00YE8AHH 3aX60piia HA
maAxCKy x60po6y (kpim ncuxiynoi) (4. 2 ct. 84 KK). Tperiit Bun — giomosa
Oepoicasil 8i0 BUKOHAHHS NPUSHAYEHO20 0CO0I NOKAPAHHS, SIKWO MaKa 0coda
NiCas GUUHEHHS 30YUHY 3AX80PINA HA MAICKY X80POOY (KpiMm ncuxiunoi)
(4. 2 ct. 84 KK). UerepTii BUI — 6i0M08a depicasi 8i0 noOAIbUI020 6U-
KOHAHHSL NOKAPAHHSL U000 BIUCLKOBOCTYHCOOBYSL, AIKUL GUZHAHULL HENPUOA-
HUM 00 BIliCbK080T cyorcou 3a cmarnom 300pos’s (4. 3 ct. 84 KK). [lomanpma
XapaKTepHCTHKA 3BUTPHEHHS Bi/l BiIOyBaHHS TIOKapaHHS 3a XBOPOOOIO Mae
3I1MCHIOBATHCS OKPEMO CTOCOBHO KOKHOTO 3 HOTO Ha3BaHHMX BHIIB. Jleski
MTUTaHHS 3BUTBHEHHS BiJ] BiJOYBaHHS IOKAPAHHS 32 XBOPOOOIO P03’ SICHIOIOTHCS
B nioctanoBi [lnenymy BepxoBroro Cyny Vkpainu Bix 28 Bepecus 1973 p.
Ne 8 «IIpo mpakTHKy 3acTOCYBaHHS Cy/laMy 3aKOHOAABCTBA PO 3BIILHEHHS
BiJ BIIOYTTSI TOKapaHHs 3aCYLKCHUX, SIKi 3aXBOPLIH Ha TSHKKY XBOPOOY»
(mami — mocranoBa Bix 28 BepecHs 1973 p. Ne 8), mpu 3acTocyBaHHI SKOT
CITi/I ypaxoByBar, 1110 ii Oyio mpuitHsTo mig yac unaHocTi KK 1960 p.

Ilepedymosoro nepuiozo 6udy 3BITLHEHHS B BiOyBaHHS TIOKAPAHHS 32
XBOPOOOIO € peasibHe BiI0yBaHHS 0CO000 OyIb-SKOTO ITOKapaHHs, IPU3HA-
4yeHoro il cyzmom. [lepenymMoBoro dpyeoco 6udy 3BUTBHEHHS BiJl BiIOyBaHHS
TTOKapaHHs 32 XBOPOOOIO € peanbHe BiMOyBaHHS 0COO00 TPU3HAYCHOTO it
CY[IOM HOKapaHHS, IOAAJIbLIOMY BiTOyBaHHIO SIKOTO IEPELIKOKAE [IEBHE
TSDKKE 3aXBOpIOBaHH:. He cTBOpIO€e mepeayMoBH IHOTO BUY 3BUTLHEHHS Bl
MOKapaHHs BiOyBaHHS 0CO00I0 TaKUX TOKapaHb, SIK M030aBIECHHS MpaBa
00iiiMaTH MeBHI ocagu ado 3aiMaTHCs IIEBHOIO JISUILHICTIO, 11030aBIECHHS
BiIiCHKOBOTO YHM CIELiaTbHOTO 3BaHHS, paHry, YuHy abo KBamidikamiiftHoro
KJ1acy, OCKIJIBKH JKOJTHE 3aXBOPIOBAHHS HE MOYKE MEPEIIKO/HKATH iX BiIOyBaH-
Hio. [lepeaymMoBor0 mpemboeo 6udy 3BUTHHEHHS BiJl BiIOyBaHHS ITOKapaHHS
3a XBOPOOOIO € 3acy/IKEeHHsI 0COOM 3 MPU3HAYCHHSM i TAaKOTO MOKapaHHs,
BiZIOYBaHHIO SKOTO MEPEIIKO/PKATHME HasBHE Y TaKOT 0COOM TSKKE 3aXBOPIO-
BaHHs1. [lepemyMoBH Ipyroro i TpeThOTO BUIIB 3BUIBHEHHS B MIJIOMY CXOXKI
MiXk c0o00r0. BiMiHHICTh MiXK HUMH TOJISTA€E TUTBKU B TOMY, IO IIPH APYTO-
My BUJIi 3BUTBHEHHS Bij] BiAOyBaHHS TIOKapaHHS Take MOKApaHHS BXKE Bij-
OyBa€eThCsl 0COOOI0, a IPU TPETHOMY — BOHO TUTHKHY ITPU3HAYEHE CY/IOM 1 I11e
He Bii0yBaeThcs. Haperi, nepeyMoBo0 uemegepmozo 6udy 3BUTbHEHHSI BiJl
BiIOyBaHHA TMOKapaHHs 32 XBOPOOOIO € peanbHe BiAOyBaHHS 3aCyIKEHOIO
0C0O00F0 OCHOBHOTO TIOKapPaHHS Y BUJII CIIY>KOOBOTO OOMEKEHHS JUIsl BIHCHKO-
BOCITY>KOOBIIIB, apeIuTy (IKUi BiOyBa€ThCS Ha raynTBaxTi) abo TpUMaHHS
B JMCIUITTIHAPHOMY OaTaibHOHI.
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ITiocmaesoto nepuioco 6udy 36invbHents BiJ BigOyBaHHS MOKapaHHS 3a
XBOPOOOIO BU3HAETHCS 3aXBOPIOBAHHS 0COOH TIiJT 4ac BAOYBaHHS OKapaHHS
Ha TICHX19HY XBOPOOY, 1110 TT030aBIIsI€ il MOMKITUBOCTI YCBITOMITFOBATH CBOT Jii
(Ge3nismbHICTB) a00 KepyBaTH HUMHU. MaroThesl Ha yBa3i Ti TICUXI4Hi 3aXBO-
IiJ] 9aC YYMHEHHS HEeI0 CYCHITFHO HeOe3MeuHOTo MisTHHS JIa€ MiICTaBh JUIs
BU3HaHHA 11 HeocynHoto. Came Tomy B 4. 1 cT. 84 KK BcTanoBneHo, 1o 1o
0co0H, sIKa 3BUTLHAETHCS BiJl TIONAIIBIIIOTO BiJI0YyBaHHS IIOKAPAHHS Y 3B’ 3Ky
13 ICUXIYHMM 3aXBOPIOBAHHSIM, CyJ] MOJKE 3aCTOCYBATH IIPUMYCOBI 3aX0IH
MEIMYHOTO XapakTepy BinnosiaHo a0 crareit 92-95 KK.

Iliocmaeoro Opyeozo 6udy 36inbHenHs BiJ BiIOyBaHHS MOKapaHHS 3a
XBOPOOOIO BU3HAETHCS 3aXBOPIOBAHHS 0COOH TTi/1 9ac BifOyBaHHS MTOKapaH-
HS1 Ha 1HIIY (KpIM ICHXI1YHOT) TSKKY XBOPOOY, 10 MEPELIKOKAE BiIOyBaH-
HIo nokapanHs. «[lepenik 3aXBOpIOBaHb, K1 € MiJCTABOIO JJIs MTOJAHHS
B CYJIM MaTepiaiiB PO 3BITbHEHHS 3aCyKCHHUX BiJl TaJIbIIIOTO BiOyBaHHS
MOKapaHHsD 3aTBEPPKEHO CIUIBHUM Haka3oM Jlep:kaBHOTo AenapTaMeHTy
VYKpaiHu 3 MMTaHb BAKOHAHHS TIOKapaHb Ta MiHICTepCTBa OXOPOHH 3/I0POB’sI
VYkpainu Bix 18 cians 2000 p. Ne 3/6.

Cnin matu Ha yBasi, 0 caM (akT 3aXBOPIOBaHHS Ha TSHKKY XBOpPOOY,
sIKa, OJIHAaK, a00 HE MEePENIKO/HKAE MOAAIBIIOMY BiIOYBaHHIO IOKapaHHS,
abo Moyke OyTH BUITIKyBaHa B ITPOIIEC] BiIOyBaHHS TIOKapaHHS, HE CTBOPIOE
MiJCTaBH AJSl JAaHOTO BUIY 3BIIbHEHHA BiJ MOKapaHHs. ToMy 3aKoH BH-
Marae, abu CyJ] IpuiiMaB piIIeHHs o Te, [0 MIEBHA XBOPOOa MePEIIKoIKae
BinOyBaHHIO 0COOO00 IOKapaHHs, 3 YpaxXyBaHHIM TSDKKOCTI BUMHEHOTO 3J10-
YHHY, XapaKTepy 3aXBOPIOBaHH:, 0COOM 3aCyKEHOTO Ta IHIIUX 00CTaBUH
crpas (4. 2 ct. 84 KK). Bigmosigno 1o a63. 2 m. 2 nocraHoBH Bij 28 Be-
pecHst 1973 p. Ne 8 3BinbHEHHS Bij BifOyBaHHS IOKapaHHS Yepe3 XBOPOOy
3 MicLb 1030aBIEHHS BOJIi MOXKe OyTH 3aCTOCOBAaHE CY/IOM JI0 THX 3acCyIxKe-
HUX, SIKi 3aXBOPIIH M1 yac BiJIOYBaHHS MMOKapaHHS 1 sl XBOPOOa Meperiko-
JpKae BinOyBaTu OKapaHHs, TOOTO y BUMAJKax, KOJIX MOJAJIbIIE yTPUMAaH-
HSl B MICIISIX TI030aBJICHHS BOJIi 3aTPOXKYE 1X )KUTTIO 200 MOXKE MTPHU3BECTH
JI0 CepHO3HOTO MOTIPUICHHS 37I0POB’S YW 1HIIUX THKKUX HAcuikis. Le
CTOCY€ThCS M THX 0Ci0, SKi 3aXBOPLIH /10 3aCy/KEHHS, ale i Jac BiaOy-
BaHHsI TOKapaHHs 1X XBOpoOa BHACIIIOK MporpecyBaHHs Halyla xapakTe-
pY, 3a3Ha4eHoro B [lepeniky 3aXBOpIOBaHb.

IHiocmasor mpemvozo 6udy 36iibHerHs Bil BiIOyBaHHS MOKapaHHs 3a
XBOPOOOIO € 3aXBOPIOBAHHS 0COOM MICIISi BANHEHHS 3JI0YMHY Ha OyIb-sIKY
TSOKKY XBOpOOY (KpiM MCHXIYHOT1), siKa, Ha JYMKY CYIy, TepPEIIKOIKaTuMe
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BiIOyBaHHIO HEIO MIPU3HAYEHOTO i1 MoKapaHHs. Y LbOMY pasi CyI Takox
Ma€ JIIATH BUCHOBKY PO T, 110 ITEBHA XBOPOOa MEPEHIKOKATUME Bi0Y-
BaHHIO 0COOO0 TTOKapaHHS 3 YPaxXyBaHHIM TSHKKOCTI BUWHEHOTO 3JI0YHHY,
XapakTepy 3aXBOPIOBAHHS, 0COOH 3aCyI’KEHOTO Ta iHIIMX 00CTABUH CIIPAaBU
(4. 2 c1. 84 KK).

Iliocmasoro yemeepmozo udy 38i1bHeHHs B/ BiTOyBaHHS IOKapaHHS
3a XBOPOOOIO € BU3HAHHS BilICHKOBOCITYKOOBIISI HETPUAATHUM JI0 BiICHKO-
BOi CITy>)kOH 3a cTaHoM 3110poB’s. [lepenik XBopoO, 32 HAsIBHOCTI SIKHX
BiliCbKOBO-JIIKapHSIHA KOMiCis MO>KE BH3HATH BiiCHKOBOCITY>KOOBIISI HETIPH-
JaTHUM JI0 MTOAAJIBIIOTO POXOKEHHS BIHCHKOBOT CITy»KOH, HABEIEHO B J10-
natky Ne 1 «Poskian xBopoO, cTaHiB 1 pi3UYHUX BaJl, [0 BU3HAYAIOThH
CTYMiHb MPHUIATHOCTI A0 BIICEKOBOI ciy»0u y 30porinnx Cumax Ykpaiam»
1o ITonoxeHHs Mpo BiiCEKOBO-TIKAPChKY SKCIIEPTH3Y Ta MEIMYHHNA OIS
y 30poitnux Cunax YkpaiHu, 3aTBep/pKeHOro Haka3oM MiHicTpa 000poHU
VYkpainu Bix 4 ciaas 1994 p. Ne 2.

Ymoey 36invnenns 6io ¢iodyeanns noxapanus 3a xeopoooio moa0
YKOJTHOTO 3 HOTO YOTUPHOX BUJIIB 3aKOHOM HE BCTAHOBIICHO. [HaKIIIE KaxKy-
YH, BCl YOTHPH BUIM 3BUTBHEHHS BiJ BiJOyBaHHS TIOKapaHHS 32 XBOPOOOIO
€ 0e3yMOBHUMH.

3a CBOIM Xapaxkmepom TepIinii 1 Y4eTBEPTHI BUIAM 3BUIbHEHHS B1JT BijI-
OyBaHHS MTOKapaHHS 32 XBOPOOOIO € 000B’SI3KOBUMH, a APYTUH 1 TpeTiit —
(bakyIbTaTHBHUMU.

Kpuminanvno-npaeosi Hacnioku 36i1bHeHHA 8i0 8i00y8aHHA NOKA-
PAHHA 3a X80P000I0 € BUKIIOUYHO CIIPUSATIMBAMH JIJIS 3BUTBHEHOT 0CO0H.
[To-nepure, kpim Bunaakis, nependadenux y 4. 4 ct. 84 KK, Taxi ocobu
0CTaTOYHO 3BIJILHSIOTHCS BiJl BI/I0YBaHHS ITOKapaHHS 38 BYNHEHH 3JI0YHH.
[o-mpyre, mpu nepmomy i Ipyromy (KpiM BHUTIA/IKiB, YCTAHOBJICHUX y 4. 4
ct. 84 KK), a Takoxx ueTBepTOMy BHJaX 3BIJIbHEHHS BiJl BiOyBaHHs MOKa-
paHHs 32 XBOPOOOIO CTPOK MOTAIICHHS CyJIUMOCTI JIIsl 0COOM 00UMCITIOBA-
TUMETHCS 13 CAMOTO MOMEHTY 3BUIbHEHHSI, a PH TPETHOMY BH/Ii 3BUITHHEH-
Hsl 0co0a HE BBa)KAETHCS CyAUMOIO 3 MOMEHTY i1 3BIIbHEHHS BiJl TOKapaH-
Hs1. [lo-Tpete, y pasi BUMHEHHS 0CO0010, 3BUILHEHOO Bijl BiIOYBaHHS I10-
KapaHHs 32 XBOPOOOIO, HOBOTO 3JIOUMHY 1if HE MOXKE MPU3HAYATHUCS TTOKA-
paHHs 3a paBUJIAMH CYKYTTHOCTi BUPOKIB.

Biamosigxo 10 4. 4 c1. 83 KK y pasi ogyxaHHs 0ci0, 3BUIbHEHUX 32
MIEPIINM, JPYTUM Ta TPETIM BUIaMU 3BUTHPHEHHS Bijl BiOyBaHHS TIOKapaH-
Hs 32 XBOPO0OI0, BOHM NOBUHHI OyTH HaIlpaBieHi Ui BinOyBaHHs (4U
MOJIANIBIIIOTO BiI0YBaHHS ) IPU3HAYECHOTO TM MTOKApaHHsI, SIKIIO HE 3aKIHYH-
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JIUCSI CTPOKU JaBHOCTI, iepenbayeHi ct. 49 un ct. 80 KK, abo BincyTHi iHmmi
MIICTABH IS 3BUTRHEHHS Bij mokapaHHs. [Ipu boMy gac, MpOTATOM SIKOTO
JI0 0ci0 3aCTOCOBYBAJIHCS MPUMYCOBI 3aX0/IH MEIUYHOTO XapakTepy, 3a-
PaxOBY€EThCSI B CTPOK TOKapaHHS 3a MPaBUJIaMHU, TepeJ0aYCHUMU B 4. 5
ct. 72 KK, a onuH jeHb 11030aBiIeHHS BOJII JOPIBHIOE OJHOMY JHIO 3aCTO-
CYBaHHSI IPUMYCOBHX 3aXO0JIiB MEIMYHOTO XapakTepy. OcoOu, 3BiIbHEHI Bif
MOJIANTBIIIOTO BiZIOYBaHHS NIOKAPAHHS 32 YSTBEPTHM BHUJIOM 3BUTLHEHHS BiJl
IMOKapaHHsI 32 XBOPOOOI0, HABITH MiC/s TX OIy)KaHHS HE HaIpPaBJsSIOTHCS
JUTS TIOJJANTBINIOTO BiZIOyBaHHS TTOKapaHHS.

— § 10. 3BLIbHEHHS BiJ MOKAPAHHSA
y 3B’AI3KY 3 aMHiCTi€l0

Honamms 36inbHennA 6i0 NOKAPAHHA Y 36°A3KY 3 AMHICHIIEI0 BU3HA-
YAETHCS HA MMIJICTaBl CUCTEMHOTO aHani3y crareir 85, 86 KK ta 3akony
VYkpainn «IIpo 3acrocyBanns amuictii B Ykpaini». [1io 36inenenuam 6io
NOKAPAHHA Y 368 A3KY 3 AMHICMIEN Ci0 pO3yMImMu I0MO8Y 0epicasu 8io
3aCcmMocy8anHs 00 0coOU, AKA 6UUHULA 3NOYUH, NPUSHAYEHO2O0 il CYOOM NO-
Kapauus abo 8i0M08y 0epaHcasu 8i0 NOOAIbLULIO20 BUKOHAHHS NOKAPAHHS
w000 maxoi ocodou. Kpim Toro, ¢y Matu Ha yBasi, 110 Ha MiJCTaBi 3aKOHY
PO aMHICTi0 0c00a, SIKY 1Ie He 3aCyIKeHO 0OBUHYBAJILHUM BUPOKOM CYITY,
MO’Ke OyTH 3BUTbHEHA BiJl KpUMIHAILHOT BiTIOB1TAIEHOCTI.

BinmosinHo 10 9. 3 cT. 92 KorctuTytiii YkpaiHu aMHICTist OTOJIOITY€Th-
csl 3aKOHOM Ykpainu. OcoOJIMBICTIO 3aKOHIB PO aMHICTIIO € T, 10 BOHU
MpUMaloThCs TibKK BepxoBHOI0 Pagoro Ykpainu i He MOXyTh OyTH ITpH-
WHATI BceykpaiHchbkuM pedepermymom (ctT. 74 Koncrutymii Ykpainn),
a cama BepxoBHa Pana Ykpainu Moxe npuiiMarty ix He 4acTilie OZHOTO
pa3y MpOTATOM KaJeHIapHOTo pokKy (CT. 6 3akony «IIpo 3acTocyBanHs
amHicTii B YKpaiHi»).

Ilepedymosoro 3¢inbHenns 6i0 NOKAPAHHA Y 38°A3KY 3 AMHICIEIO
€ 3aCyIDKEHHSI 0COOM 32 BUMHEHHSI 3JIOUMHY 3 IPU3HAUCHHSIM Til TIEBHOTO
BH]y 1 MipH TIOKapaHHs, 32 BUHATKAMH, BCTAHOBICHUMHA 3akoHOM «IIpo
3aCTOCYBaHHS aMHICTIl B YKpaiHi», Ta 3 yTOUHEHHSIMH (OCOOIMBOCTIMH ),
nepedadeHuMH KOHKPETHIM 3aKOHOM TIPO aMHICTir0. 30KpemMa, BiAIMoBiJI-
HO 70 4. 1 cT. 3 3akony «lIpo 3actocyBaHHs amMHICTIi B YKpaiHi» He J0-
ITyCKA€ETHCS 3aCTOCYBAHHS aMHICTIi: IO 0Ci0, SIKUX 3aCy/KEHO JIO JIOBIUHO-
ro 11030aBJICHHS BOJII; 710 0Ci0, 1110 MarOTh JBi 1 OiIbIlIEe CYIMMOCTI 32 BUM-
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HEHHS TSDKKHUX 3JI0YHMHIB; 10 0Ci0, SKMX 3aCy/PKEHO 32 0COOJIMBO HeOe3-
MeYHi 3JI0YMHU TIPOTH JIepXKaBH, OaHAUTH3M, YMUCHE BOMBCTBO MPU 00T~
KYIOUMX 00CTaBHHAX TOILO.

KoHkpeTHi 3aKkOHH PO aMHICTII0 TAKOK MOXYTb TepeadadaT Jo-
JaTKOB1 KaTeropii oci0, 10 AKUX HE 3aCTOCOBYETHCS aMHICTisl, abo BHU-
3HAYaTH TUIBKH Ti Kareropii ocid, J0 SKUX BOHA 3aCTOCOBYETHCS, a00
XK MOB’A3yBaTH 3aCTOCYBaHHS aMHICTil 13 3aCyJ)KCHHSIM O0COOH TiIJIbKU
710 TIEBHOTO BUJY MOKapaHHA YM 3 BiAOYTTAM 0COOOI0 MEBHOT YaCTUHU
npu3HaueHoro i mokapanus. Kpim Toro, y Bumaakax, creniajJbHO Ie-
penbadeHuX y 3aKOHI PO aMHICTi0, IEPeJyMOBY 3BUIBHEHHSI 0COOH Bij
MOKapaHHA MOke OyTH JOTIOBHEHO BUMOTAMHM IIOAO ii TOBEATHKH Mif
yac BigOyBaHHS MMOKapaHHS.

Iliocmaeoro 36inbHeHHA 8I0 NOKAPAHHA Y 36 A3KY 3 AMHICHIIEIO € Ha-
OpaHHs YMHHOCTI 3aKOHOM YKpaiHH IO 3aCTOCYBAaHHS aMHICTii.

3a HAsSBHOCTI 3a3HAYCHUX MEPEIYMOBH 1 MiJICTABU BiIMOBA JICPIKABU
BiJl MOAAJIBIIOT0 BUKOHAHHS IIOA0 0COOH MPU3HAYEHOTO iH IIOKapaHHs MOXKeE
OyTH 3/1iliCHEHA IUIIXOM:

a) 3BUIBHEHHS 0COOM BiJl MOJIAJIBIIIOTO BiJOYBaHHS IMOKapaHHs 0e3 3a-
MiHHM HOTO 1HIIMM BHUAOM MOKApPAHHS;

0) 3BUTBHEHHS 0COOM BiJl MOAAJIBILIOTO BiOYBaHHS MOKAPaHHS LUISIXOM
3aMiHM HOTO THIIKM, OiJIbII M’ SIKUM BHJIOM MTOKapaHHS;

B) CKOpOYEHHsI 0c001 HeBiAOYTOT HEIO0 YaCTHHU IMOKapaHHS.

3rigHo 3 4. 1 cT. 5 3akony «IIpo 3acrocyBanus amHicTii B Ykpaini» oci0,
Ha SIKUX TIOMIMPIOETHCS aMHICTis, MOJKe OyTH 3BUIBHEHO BiJ] BiJOYyBaHHS SIK
OCHOBHOTO, TaK i JJONAaTKOBOTO MOKapaHH:, MPU3HAYEHOTO CYJIOM.

Ymoey 36inonennsa 6io nokapannsa y 36’a3Ky 3 amuicmiclo 3aKOHO/IaB-
CTBOM YKpaiHu He nependoadeHo. XKoHi crieliaibHi BUMOTH JI0 TIOBEIIHKH
0Ci0, 3BUIBHEHUX BiJI TOKapaHHS 3a aMHICTI€I0, B 3aJICKHICTh BiJl BAKOHAH-
HSl SIKMX CTaBUIIacsi O OCTAaTOYHICTh TAKOTO 3BUILHEHHS, HE BCTAHOBJICHO.

Xapaxkmep 36i1bHeHHA 8I0 NOKAPAHHA Y 36 A3KY 3 aMHIicmiel € 000-
B’SI3KOBUM — CyJ1 3000B’sI3aHUIA 3BIILHUTHU BiJI IOKApPaHHS KOXKHY 0CO0Y,
Ha SIKY TOIIUPIOETHCA Aisl 3aKOHY PO aMHICTIIO.

Kpuminanvno-npaeosi nacnioku 36i1bHeHHA 6i0 NOKAPAHHA Y 36 A3KY
3 amHicmiclo € BUKIIOUHO CIPUSATIAMBUMHU JJIs1 0COOM: BOHA HE BiOyBae
(He mpoaoBXKyE BiOyBaTH) MpU3HAYCHE 1if CyIOM MOKapaHHs. SIKIIo BoHa
BifOyBaJsa MOKapaHHs, TO CTPOK MOTAIIEHHS CyTUMOCTi OOUHCITIOETHCS 3 THS
i1 3BUTBHEHHS BiJ OAATBLIOTO BiIOyBaHHS MOKAPaHHSI.
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— § 11. 3BiJIbHEHHS Bil IOKAPAHHS
y 3B’MI3KY 3 IOMWJIYBAHHAM

Ilonammsn 36inbHEHHA 60 NOKAPAHHA Y 36°A3KY 3 HOMUNYEAHHAM
BH3HAYAETHCS HA MIJICTaBl CHCTEMHOTO TIIyMaueHHsI TOJIOKEHb cTarei 85
ta 87 KK, a rakox [lonoxeHHst ipo 3MiiCHEHHST TOMUTYBaHHS, 3aTBEPKe-
Horo YkazoMm Ilpesunenta Ykpainu Bin 19 mumas 2005 p. Ne 1118/2005.
BinoBiiHO 10 HUX 71100 36IIbHEHHAM GI0 NOKAPAHHA Y 36 SI3K) 3 NOMUJIYEAH-
HAM po3yMiembcsl 8i0mo8a depaicasu 8 ocooi IlIpeszudenma Yrpainu 6io
nO0AIbULO20 BUKOHAHHS OO0 3ACYOHCEHOT 0COOU NPUSHAUEHO20 il CyOOM
noxapannsi. Ha BiqMiHy BiJI aMHICTIi, sika OTOJIONIYEThCS 3aKOHOM YKpaiHU
CTOCOBHO TIEBHOTO KOJIa HEMOIMEHOBAHMUX (HEMepCoHi(piKOBaHUX) OCi0,
MIOMWITYBaHHS 311HCHIOETbCS YKa3oM lIpesnnenTta YkpaiHu cTOCOBHO KOH-
KpeTHOT (TIepcoHidikoBaHoi) 0coOH, 3aCyIKEHOT 32 BANHCHHS 3II0YHHY.

Kpim Toro, cmig Maty Ha yBasi, mo BiAmoBigHo 10 4. 1. cT. 44 KK y mmo-
PAAKY TOMUITYBaHHSI MOXe OyTH 3BUTbHEHO HaBiTh BiJl KPUMIHAIBHOI Bifl-
MOBIIAJILHOCTI 0COOY, e HE 3aCy/KCHY CY/IOM 33 BUMHEHHS 3JIOUHHY.

Ilepedymosa 36invHenns 6i0 NOKAPAHHA Y 36 °A3KY 3 NOMUTYGAHHAM
CKJIaJIa€ThC 13 TBOX 00OB’I3KOBUX €IIEMEHTIB: MarepiajbHOTO Ta PopMaITb-
Horo. MamepianvHum eIeMEHTOM MEPEyMOBH € 3aCyIKEHHsI 0COOH 3 MpH-
3HAYCHHSM i TTIOKapaHHsI, a TAKOK HOTO peasibHe BinOyBaHHI. PopmanbHum
€JIEMEHTOM I1e€PEelyMOBH BUCTYIIA€ HASIBHICTD KIOMOTAHHS PO MOMUITYBaH-
Hs1, moganoro 10 Cekperapiary [Ipesunenta Ykpainu. Knonoraru npo no-
MUITYBaHHSI MOXKYTh!

a) ocoOu, 3acy/KeHi cynaMu YKpaiHu, sKi BijOyBalOTh MOKApaHHS
B YKpaiHi;

0) ocoOu, 3acymKeHi CyTaMH iIHO3eMHHX JeprKaB 1 mepemani sl Bij-
OyBaHHS TIOKapaHHs B YKpaiHy 0e3 yMOBH NPO HE3aCTOCYBAaHHS MOMUITY-
BaHHS;

B) 0co0M, 3aCy/KeHI cyaaMu YKpaiHu 1 mepeaani Uil BigOyBaHHS IMO-
KapaHHs 1HO3eMHiH JepiKaBi, SIKIIO 151 iep>KaBa MOTrOANIACs BU3HATH 1 BU-
KOHATU NpUIHATE B YKpaiHi pillIeHHs PO MOMUITYBaHHS;

T') 3aXUCHUKH, 0aThbKH, Ipy>KWHA (YOJIOBIK), IITH, 3aKOHHI ITPEICTABHH-
KM 0Ci0, Ha3BaHUX y MMyHKTaX «@», «0», «BY;

J) TPOMAJIChKI OpraHi3ailii ToIro.

Iliocmaeoto 36i1bHeHHA 6i0 NOKAPAHHA Y 36’A3KY 3 NOMUIYBAHHAM
€ HaOpaHHS YMHHOCTI BiIMOBiMHUM yKa3oM lIpesnnenta Ykpainu rmpo mo-
MUITYyBaHHSI.
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3a HassBHOCTI 3a3HAYCHUX MEPEYMOBHU Ta MiJCTaBH, 3/[IHCHIOIOUH T10-
muityBaHHs, [IpesunenT Ykpainu cBOiM yKa30M MOXKeE:

a) 3aMIHUTHU 0CO01, 3aCy/KEeHII 10 JIOBIYHOTO 11030aBJICHHS BOJIi, JaHUH
BH/I TTOKapaHHs TIOKapaHHSM Y BUII TI030aBJICHHS BOJII CTPOKOM Ha JIBAIIATH
I’ SITh POKIB;

0) 3BITBHHUTH 0CO0Y, 3aCY/DKEHY 10 MIEBHOTO BUIY MMOKapaHHs (KpiM
JIOBIYHOTO T030aBJICHHS BOJ), BiJI MOAJIBIIOTO BiJOYBaHHS IIOTO MOKa-
paHHs 0e3 3aMiHF HOTO 1HIITMM BHIOM TTOKapaHHS;

B) 3BUJIBHUTH 0COO0Y, 3aCy/IKEHY 10 IEBHOTO BUAY MOKapaHHs (KpiM
JIOBIYHOTO TI030aBJICHHSI BOJIi), Bi/I TIOJABIIIOTO BiOYBaHHS IIHOTO MTOKa-
PaHHS IUISIXOM 3aMiHM HOTO 1HIIMM, O17bII M SIKUM BHJOM TTOKapaHHs;

T') CKOPOTHUTH 0Cc001 HEBiAOYTY HEIO YaCTHHY TTOKapaHHS.

3a ceoim xapakmepom 36i1bHeHHA 80 HOKAPAHHA Y 36’ A3KY 3 HOMU-
AYy8anHaAm € GaxKyaIbTaTUBHUM — 32 HASBHOCTI MEPEIYMOB 1 IIICTAB IS
TAKOTO 3BUTLHCHHS OCTATOYHE PIIIICHHS 111010 TOMUTYBaHHS TPHIMAETHCS
3a poscynoM Ilpesuaenta Ykpainu.

Ymoeu 36inonennsa 6io nokapannus y 36’a3ky 3 nomunyeannuam 'y KK
He mependadeHo. ToMy B Oyab-sKOMY pasi IpH 3iHCHEHHI TTOMUITYBaHHS
YKOJTHI BUMOTH 1I[0JI0 TIOAAJTBIIIOT ITOBEIIHKY IIOMILTYBaHOT 0COOH, B 3aJICK-
HICTH BiJI BUKOHAHHSA SIKUX CTaBWJIACsS O OCTATOYHICTH i1 3BUIBHEHHS Bill
MOKapaHHs, HE MOXYTh BUCYBATHCHL.

Kpuminanvno-npasoei Hacnioxu 36i1bHeHH 6i0 NOKAPAHHA Y 36 A3KY
3 HOMUJIY8AHHAM € BUKJIIOUHO CIPUSTIMBUMHU JJII OCOOU: BOHA HE BiJl-
OyBae (He MPOmOBXKYye BiOyBaTH) MprU3HAUYCHE i CYIOM ITOKapaHHs. SKIo
BOHA Biji0yBaJia IOKapaHHs, TO CTPOK MOTAIICHHS CYJMMOCTI 00UYHCITIO-
€THCA 3 AHA i1 3BUTBHEHHS Bij TOJAJIBIIIOTO BiOYBaHHS MTOKapaHHS.

KouTpoabHi 3anuTanns

1. SIki BuaM 3BiTBHEHHS 0COOM BijJ MOKapaHHS mepenadadeHo
B KK?

2. TloHATTS 3BiTBPHEHHS BiJ BiAOyBaHHS IIOKapaHHS 3 BUITPOOyBaH-
HSIM, HOTO Ti/ICTaBU Ta YMOBH. 3a HAIBHOCTI SIKHX YMOB 3aKOH
3a00pOHsIE 3aCTOCOBYBATH I€H BH/ 3BITbHEHHS?

3. SIxi mepeayMOBH Ta MiJCTaBU MePeI0adeHO 3aKOHOM MTPH 3B1Tb-
HEHHI BiJ] TOKapaHHs y 3B A3KY i3 BTPaTOi0 0COO0I0 CyCHIIBHOT
HeOe3neyHoCTi?

4. SIxi 060B’SI3KM CyJ MOXKE TTOKJIACTH Ha 0c0o0y TpH 3BUTBHEHHI {1
Bijl BiZIOyBaHH [MOKapaHHsl 3 BUIIPOOYBaHHIM?
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SIKi KpUMIHAJILHO-TIPABOBI HACIII/IKM TAKOTO 3BIIbHEHHS?
SlkuMu € TIepelyMOBH Ta IMiJICTaBH 3BUTLHCHHS BiJl BiIOyBaHHS
TTOKapaHHs 3 BUMPOOYBAaHHAM BariTHUX XKIHOK i KIHOK, SKi Ma-
IOTh JIiTell BIKOM 710 CeMH POKiB?

SIKMMU € TIepelyMOBH Ta TiJICTaBU 3BUILHEHHS BiJl BiJI0yBaHHs
MOKapaHHs y 3B 3Ky 13 3aKiHUCHHSIM CTPOKIB JaBHOCTI BHKO-
HaHHsI 00BUHYBaJIHHOTO BUPOKY?

SIkuMH € iepelyMOBH Ta MiICTABH YMOBHO-I0CTPOKOBOTO 3BiJTb-
HEHHsI BiJl BiIOyBaHHS MMOKapaHHs Ta 3aMiHM HEBiIOyTOI YacTH-
HU TIOKapaHHs?

SIKUMH € TIepelyMOBH Ta IiJICTaBH 3BUILHCHHS BiJl MTOKapaHHS
y 3B’sI3Ky 3 aMHICTI€I0 Ta TOMUJTYBaHHSIM?



POS}IiJI XX ——————

Cynumicthb

§ 1. ITonsiTTs1 CynumocTi

1. Cyoumicms € npagoeum HACAiOKOM 3ACYOHCEHHS 0COOU BUPOKOM
Cyoy 00 KpUMIHAIbHO20 HOKAPAHHSA. 32 CBOTM 3MiCTOM BOHA BHPAXKAETHCS
B TAKOMY CTaHi 0coOH, SIKHii TIOB’I3aHUH 3 IEBHUMH IIUBLIbHO-TIPABOBUMU
Ta KPUMIHAIBHO-TIPABOBUMH 0OMexeHHsIMHU. Came TOMY B JIiTeparypi cy-
JTUMICTh 9aCTO BH3HAYAIOTH SIK HeeamusHuii npasosuti cmamyc ocoou. Taxk,
y 4. 3 ct. 76 Konctutytii Ykpainu nepeadadeHo, mo He Moke OyTH 00paHuM
1o BepxoBHoi Pamu Ykpaiau rpomMaissHuH, SIKU Ma€ CyJJUMICTh 32 BUNHEH-
HSI YMHCHOTO 3JIOYMHY, SKIIO 15l CyJUMICTh HE MoramieHa ado He 3HATa
Yy BCTAHOBJICHOMY 3aKOHOM MOPSAKY. Y BiJITOBIIHMX 3aKOHaxX YKpaiHU
BCTaHOBJICHO 3a00POHY Ha 3aHATTS MOCAJIH MPOKYPOPA, CY/I/I, BAKOHAHHS
(dyHKLIN agBOKara, JepKaBHOTO CIIY>)KOOBLS 0c00aMu, 10 MAIOTh CYIH-
MICTb, @ TAKOX JESIKi 1HIII IPAaBOBI OOMEKEHHSI.

2. CynuMmicTh, 1 B I[bOMY i BaXKJIMBE cOLiajbHE PU3HAYCHHS, Ma€
CBOEIO0 METOIO TIOTIEPEKEHHSI BUNHEHHSI HOBUX 3JIOYHHIB SIK 0CO0OI0, 1110
Ma€ CyIUMICTh, TaK 1 IHIIUMHA 0COOAMH.

Iliocmaeoro cyoumocmi € HaATBHICTH OOBUHYBAJILHOTO BUPOKY CYAY,
SIKAI HaOpaB 3aKOHHOT CHJIH 1 IKUM 0C00a 3aCyIKYETHCS IO TICBHOTO TI0-
KapaHHs. ToMy TaKUMH, 1o He Maioms cyOUMOCHi, BABHAIOTHCS BiIMTOBII-
HO 10 4. 3 cT. 88 KK:

a) ocoOu, 3acy/PKeHI BUPOKOM CyIy 0e3 MpU3HAUCHHSI IOKapaHHSs;

0) ocoOu, 3BUIbHEHI Bij] TOKapaHHS;

B) 0coOu, 10 BiAOyIHM MOKapaHHs 3a AiSHHS, 3I0YMHHICTD 1 KapaHiCTh
SIKUX BUKITFOUCHO 3aKOHOM.

VY u. 4 ct. 88 KK BHU3HaHO TakuMH, [0 HE MAKOTh CYJIUMOCTI, TAKOXK
oci0, gxi Oynu peabimitoBani. PeabiniTaiist o3Ha4ae BU3HAHHS TOTO, 1110
ocoba Oysia HE3aKOHHO, HECIIPaBEJIMBO 3aCy/KEHA, CKaCyBaHHS BCiX 00-
MEKEHb, 11030aBJICHb Ta MOHOBJICHHS il B yCIX I'POMAJSIHCHKUX MpaBax
1 cBOOOMAX.

3. Bignmosinuao no 4. 2 cT. 88 KK cyoumicmes mae npasose 3nauenns
¥V Pasi 6UUHEHHs HOB020 31I0YUHY, d MAKOX}C 8 IHUUX 8UNAOKax, nepedbaye-
HUX 3aKOHamMu YKpainu.
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Amnaui3z Hopm KK nokasye, 1110 3akoH niepenioadae cyoumicms sik maxy 0o-
CMABUHY, 3 KO NOG SI3VIOMbCsl HAUOLIbUWL CYEOPI KPUMIHATLHO-NPABOGI HA-
CRIOKU ONIsL 0COOU, KOMPA, MAYU CYOUMICIb, 3HO8Y 8UUHIOE 3104uH. Tak:
a) PELUANBOM 3JIOYHHIB K HAUOLIBII HEOS3METHIM BHIOM MHOKHHHOCTI BHU-
3HA€THCSI BANHEHHSI HOBOT'O YMHUCHOTO 3JI0YMHY 0CO0OI0, 1110 MA€E CYAUMICTD 32
ymucHu# 3mounH (cT. 34 KK); 6) 3mmouns Mosxe OyTH BU3HAHO TIOBTOPHUM, SIKIIIO
CYAMMICTBb 3a HepLInii 37104KH He Oyrna norameHa ado 3usata (4. 4 ct. 32 KK);
B) MIOBTOPHICTH 37I0YMHY 1 peLUIUB € 00CTABUHAMH, 110 OOTSKYIOTh TIOKapaH-
Hs (. 1 9. 1 c1. 67 KK); ) cymuMicTb, SIK IPaBHIIO, BUKJIIOYAE 3aCTOCYBAHHS
JI0 0cOo0H, 1110 BUMHIIIA HOBUH 3JI0YHH, TIUTEIOBUX IHCTUTYTIB KPAMIHATEHOTO
TIpaBa, HapUKJIaa 3BUTBHEHHS BiJl KPUMIHAJILHOI BiAITOBITaIBHOCTI (CTATTI
45-47 KK); n) y 6ararsox crarrsax OcoomuBoi yactuan KK cyaumicts nepen-
OaueHo 5K KBaJiikyrouy ado ocobnmBo kBasidikyrody o3HaKy. Hanpuxnan,
XyJIraHcTBO Oyzie 0COOIMBO KBai(hiKOBAaHUM, SIKIIIO BOHO BYMHEHE 0CO0O0IO,
sIKa Ma€ CyAMMICTb 3a XyiirancTeo (4. 3 cr. 296 KK).

Voke 1ielt epestik KpuMiHAIbHO-TTPaBOBHUX 00OMEKEHb I0CTaTHHOIO MipOIO
CBITYHTH PO 3HAYCHHS IHCTUTYTY CYAMMOCTI B KpUMiHAJIBHOMY ITPaBI.

4. Bigmosinao 1o 4. 1 cT. 88 KK ocoba eusnacmocs maxoro, wo mae
cyoumicms, 3 OHAL HAOPAHHS 3AKOHHOL CUU OOBUHYBATILHUM UPOKOM [ 00
nozauienHs abo 3HAMMA CYOUMOCMI.

OTxe, CyIUMICTh MOIIUPIOETHCS Ha: 1) CTpOK BiOyBaHHS MOKapaHHS;
2) i, KpiM TOTO, Yy BUTIAJKaX, MMepea0adeHnX 3aKOHOM, Ha TIEBHUH CTPOK
ITiCTIST BiIOYTTS TIOKapaHHSI.

OueBuIHO, 110 MPOTIATOM LBOTO Yacy 0c00a, SIKa Ma€ CyJUMiCTh, MOXKE
BUITPABUTHUCS, MOXKYTb 1CTOTHO 3MIHUTHUCS 11 )KUTTEBI YMOBH, IMOBEIiHKA.
Tomy 3akoHOnaBeLb Iepedadae MOXKIUBICTD NPUNUHEHHs CyAAMOCTI 1, THM
CaMUM, 108 SAI3AHUX 3 Hel0 00MedHCceHb.

VY 4. 1 ct. 88 Ha3BaHO /1Ba BUW MPUITMHEHHS CYUMOCTI: 11 TOTalIeHHs
Ta 3HITTS.

§ 2. IloramenHst cyauMocTi

1. Ilozawmennsn cyoumocmi — ye asmomamuune it NPUNUHEHHA NPU
6CHMAHOB/ICHHI NEGHUX, NePeddaueHux 3aKOHOM yM0o6. [ 0JIOBHOIO 3 TaKUX
YMOB € HEBYMHEHHS 0COO0I0 1POMA2OM CHPOKY CYOUMOCHI HOBO2O 3N0UUHY.

! BicH. Bepxos. Cyny Vkpainu. —2004. — Ne 2. — C. 9—11.
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VY cr. 89 KK BcTaHOBICHO Jughepenyitiosani cmpoxu nocauletts cyou-
Mocmi 3anedcHo 6i0: a) BUAY TOKapaHHs; 0) CTpOKY TTOKapaHHs, SKe Bif-
OyTe BUHHUM; B) TSOKKOCTI 3104nnHy (cT. 12 KK).

Hanpuknan, Bignosigso go mim. 1 ta 2 ct. 89 KK 'y 0ci0, 3BiIbHEHUX Bil
BinOyBaHHS MOKapaHHs 3 BUNpoOyBaHHsM (ctarti 75 ta 79 KK), cynmumicts
MOTAMIAETHCS TPH CHIPUATIUBOMY Tepediry iClIUTOBOTO CTPOKY. SKimio Ta-
KHUM 0c00aM BUPOKOM cyjty OyJIo IPH3HAYEHO JI0IATKOBE MTOKAPaHHSI, CTPOK
SIKOTO TIEPEBUIILY€ ICTIMTOBHI CTPOK, TO CyAMMICTB ITOTAIIAE€THCS MICHS Bij-
OyTTS IILOTO OMATKOBOTO MTOKapaHHS.

VY neskux BUMaIKaxX CyAUMICTh TOTAMIAETECA CaMUM (PaKTOM BiOyTTS
rokapaHHs a0o 3BiTbHEHHS BiJl HhOTO. Hampukiman, BignmoBigHo a0 1. 3
cT. 89 KK cymumicTh moramaeTsbest Ticiis BiIOYTTSI TAKOTO TTOKapaHHs, SIK
11030aBJICHHSI ITpaBa 00iMAaTH MEBHI MMOCa N YK 3aiMaTUCS IEBHOIO JTisThb-
HicTio. Tak camMo MOramaeTbest CyIMMICTh y BUMTJKax BiOyTTs MOKapaHHs
BIiCHKOBOCTY>KOOBLIEM Ha rayntBaxTi 3aMicTh apemity (1. 4 c1. 89 KK).

VY cr. 89 KK nepenbadyeHo Takox MOTAIICHHS CYJAUMOCTI nepebicom
MIEBHOTO, BCTAHOBJICHOTO B 3aKOHI, CTPOKY 3 OHsi 8i00ymnist 0COO0I0 OCHOB-
HOTO 1 JIOJIaTKOBOTO MoKapaHHs. 30kpema, y 1. 5 ¢T. 89 KK nependaueHo
CTPOK MOTAIICHHS CYIMMOCTI B OJIUH PIK, SKIIO OCOOH BiIOY/ I TTOKapaHHSI
y BHI ITpady, BUIIPABHUX poOIT abo apemry, a ;i ocid, ski BigOymu mo-
KapaHHS y BUAI OOMEXEHHSI BOJIi, CTPOK ITOTAIIEHHS CYINMOCTI TOPIBHIOE
nmBoM pokaM (11. 6 ct. 89 KK). [1pu 3acymkeHHi 0coOH 0 T1030aBICHHS BOJI1
TPHUBAJIICTh CTPOKIB MOTAMIEHHS CyAMMOCTI 3rimHo 3 . 6—9 ct. 89 KK 3a-
NIEKUTH Bif Kareropii 3mounHiB (cT. 12 KK), 10 SIKMX HaIeKUTh yAWHEHUIH
3aCy/PKEHUM 37I09MH. Tak, Ko 0co0y Oyino 3acyIKeHO 3a 3JI0YMH HEeBe-
JIUKOT TSKKOCTI, TO CTPOK CYIMMOCTI JOPIBHIOE ABOM POKaM, a SKIIO 32
TSDKKUAHN 3JI0YMH — IIECTH POKaM.

3axinuenns nepeddauenux cm. 89 KK cmpoxie i HeguunenHs npomseom
YUX CMPOKI8 HOB020 3TOUUHY OAIOMb 3MO2Y 86ANCAMU 0COOY MAKOIO, WO
He Mae cyoumocnii.

2. Y 3B’513Ky 3 TUM, 110 TIOTallICHHS CYJAMMOCTI MOB’ I3y €ThCS 3aKOHOM
13 epe6iroM MeBHUX CTPOKIB, BAKIMBE 3HAYEHHS MAlOTh BCTAHOBJIECHI
B cT. 90 KK mpaBmita 009uCIIeHHS IUX CTPOKIB.

VY 4. 1 ct. 90 KK 3akpirieHo 3arajapHe IPaBHIIo, BiAIOBITHO 0 SKOTO
CMPOKU NO2AULEHHSL CYOUMOCTI 00UUCTIOIOMbCS 3 OHSL BIOOYMMS OCHOBHOZO
i 0ooamkoeozo noxapanus. Hanpuknan, aximo ocody Oys0 3acyKeHO 10
YOTHPHOX POKIB TI030aBJICHHS BOJI (OCHOBHE ITOKapaHHs) 1 TPhOX POKIB I10-
30aBJICHHS TIpaBa 00iliMaTH Mocajy, OB’ 13aH1 3 MaTepialIbHOI Bi/IITOBIIaITh-
HICTIO (ZOIaTKOBE MOKAapaHHs), CTPOK, SIKUI MOralae CyIuMicTb, IIOYHE
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OOUYUCITIOBATUCS TUTBKH MICHIS BIIOYTTS IOAATKOBOTO MOKapaHHs, TOOTO TIic-
JIsl 3aKIHUCHHS CEMH POKIB, OCKUJIBKH TIJIBKU Ha I1el 94ac 0c00a BBAXKATUMETh-
Cs1 TAKOIO, IO Bi0y1a SIK OCHOBHE, TaK 1 JOAATKOBE TTOKAPaHHS.

VY neskux BUMAIKaxX CTPOK IMOTAIIEHHS CYAMMOCTI 3aKiHUy€EThCS OTHO-
YacHO 31 CTPOKOM AaBHOCTI 0OBHHYBaIbHOTO BUpOKY. Yactuna 2 ct. 90 KK
CcreLiajbHO Tepeadavae Taky CUTyallilo, BKa3yIOuH, IO B CTPOK MOTallIeHHS
CYAMMOCTI 3apax0oBy€eThCS CTPOK, IIPOTSTOM SIKOTO BUPOK He OyJI0 BUKOHAHO,
SIKIIO TTPH [IbOMY JIABHICTh BUKOHAHHS IIbOTO BUPOKY He IepepuBaacs. Ko
BUPOK HE OYyIJI0 BUKOHAHO, TO CYTUMICTb [IOTAIIAETHCS 110 3aKiHUCHH] CTPOKIB
JIABHOCTI BUKOHAHHS 00BHHYBaIbHOTO BUPOKY (cT. 80 KK). Hanpukinan, oco-
Oy OyJ10 3aCymKEHO JI0 YOTHPHOX POKIB TT030aBICHHS BOJIi 32 3JI0YHH CEPEeI-
HBOT TSDKKOCTI. OTHAK BUPOK CBOE€YACHO HE OyJI0 BUKOHAHO Y 3B’ SI3KY 3 THM,
10 Yepe3 CTUXiiHe JuXo Ie OyJI0 HeMOXKIUBHM. Y IILOMY pasi 3 JHS Ha-
OpaHHs BUPOKOM YMHHOCTI ITOYMHAE CTUTMBATH CTPOK JABHOCTI BUKOHAHHS
00BHHYBAIILHOTO BUPOKY — 11’aTh pokiB (1. 3 cT. 80 KK). fkmro mepedir
[ILOTO CTPOKY HE IMepepuBaBcs, To 3rigHo 3 4. 2 cT. 90 KK 3 momeHnTy iioro
3aKiHYEHHS OJIHOYACHO TIOTAIIA€ThCS 1 CyIMMICTh, TOOTO CTPOK 1 TOPIBHIOE
CTPOKY JaBHOCTi OOBHHYBAJILHOTO BUPOKY — IT’SITH POKaM.

VY 3B’S3Ky 3 LIMPOKUM 3aCTOCYBaHHSIM YMOBHO-J0CTPOKOBOTO 1 J10-
CTPOKOBOTO 3BiJIbHEHHSI BiJI TOKapaHHS, a TAKOXK 3aMIHU IMOKapaHHs OiIbLI
M’SIKUM BUHUKA€E 3alIUTAHH: K OOUMCIIIOBATH B IIMX BHUIAJKaX CTPOK IMO-
rameHHs cyauMocti? 3akoH Bupinrye i ne nutanns. Y 4. 3 ct. 90 KK Bcra-
HOBJICHO, IIT0, SKIIO 0CO0y OyJIO TOCTPOKOBO 3BITLHEHO Bifl BiOYBaHHS
MTOKapaHHs, CTPOK MOTAIIEHHS CYTUMOCTI O0UHCITIOETHCS 3 THA JOCTPOKO-
BOTO 3BITLHEHHS BiJ BiOyBaHHS MOKapaHHS (OCHOBHOTO i JIOMaTKOBOTO).
Bimnosigno 10 9. 4 Ti€l 5k cTarTi, SIKII0 HeBiAOY Ty YaCTHHY ITOKapaHHs OyJI0
3aMiHEHO OUTBII M’ SIKUM TIOKapaHHSM, TO CTPOK MOTAIIEHHS CYIUMOCTI
OOUHUCITIOETHCS, BUXOASUH 3 (PaKTHYHO BiIOYTOTO TIOKApaHHs, ajie 3 MOMEH-
Ty BiOyTTs OiNbII M’SKOTO MOKapaHHs (OCHOBHOTO 1 JOIATKOBOTO). Y IUX
BUIAJIKaX TPUBAIICTb CTPOKY IOTAIICHHS CyAUMOCTI 00UHCIIOBATUMETHCS,
BHUXOJISTYM 3 (PAKTHYHO BiJI0yTOTO IO MOMEHTY 3BUILHEHHS TOKAPAHHSI.

Sxmo 3a3naveHi y ct. 90 KK crpoku crimuBarots 6e3 ix nepepBu BUH-
HEHHSIM HOBOT'O 3JI0YHHY, TO 0C00a BBAKAETHCS TAKOIO, 10 HE MA€ CyIH-
MmocrTi. [Ipote sikiio oco0a, sika Biji0yJia MokapaHHs, 10 3aKiHYCHHS CTPOKY
TIOTAIIIEHHS CYIUMOCTI 3HOBY BUMHIOE 3JI0YHMH, TO BiATIOBITHO 70 1. 5 cT. 90
KK cTpok moramieHHs CyTUMOCTI nepepugacmucs. Y 1bOMY pasi BiH MMO-
YUHAE CTUTMBATH 3aHOBO (i3 caMOTO MOYaTKY) MicIsT (PaKTHIHOTO BilOYTTS
TTOKapaHHs (OCHOBHOTO 1 JOAATKOBOT'0) 33 OCTAaHHIH 3JI09MH. TaKuM YHHOM,
3 I[OTO MOMEHTY OJITHOYACHO CTUTMBATUMYTh JBA CTPOKH MTOTAIICHHS CY/IH-
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MOCTI: 3a MepInui i 3a qpyrui 3j10unHu. i CTPOKHM CIUTUBAIOTH Mapalieiib-
HO (HE CKJIaJaloThCs 1 HE TIOTTIMHAIOTHCS) 1 3aKIHUYIOTHCSI KOXKHUI camMo-
CTIHHO 3aJIEKHO BiJ{ IX TPUBAJIOCTI.

I § 3. 3uarTa Cy}II/IMOCTi

1. I1io 3nammam cyoumocmi po3ymiemovca RPURUHEHHA CYOUMOCH
nocmanoeoio cyody. Ilpu 3HATTI CyIUMOCTI Ha BiAMIHY BiJ 1i MOTalIeHHS
repedir BCTAHOBJICHOTO 3aKOHOM CTPOKY 1 HEBYMHEHHSI 0COO0K0 HOBOTO
3JIOYHMHY caMmi 1o co0i, aBTOMaTUYHO, HE MPUITUHAIOTH CTaH CYIUMOCTI.
Heo06ximHo, 1006 116 TUTaHHs OYII0 PO3ISTHYTO CYIOM. 3aKOH He 30008 '513VE,
a minbKu Hadae cyody npaso Ha OCHOBI KOHKPEMHUX, nepeddaueHux y 3a-
KOHI YMO8, 3HAMU 3 0COOU CYOUMICb.

2. 3HATTS CYIMMOCTI MOYKITBE JIMIIE 00 3aKiHUEHHs CIMPOKI8 NO2AULEHHS
cyauMocri, ependadeHux y ct. 89 KK. ToMy BOHO 3aBKIH € 00CmpPOKOSUM.

Just 3EsTTS cynmumocti 3rigHo 3i cr. 91 KK HeoOximHi Taki ymoBH: 1) Bif-
OyTTs1 0COO0I0 TIOKApPaHHS TUTHKU y BHIII OOMEKEHHS BOJII 00 TI030aBICHHS
BOJIi; 2) 3aKiHUCHHS HE MEHIIIC TIOJIOBUHU CTPOKY TIOTAIIICHHS CYTUMOCTI, Tie-
pendagenoro B ct. 89 KK; 3) BcTaHOBIIEHHS CY/IOM TOTO, III0 0C00a 3pa3KOBOIO
TTOBEIHKOIO 1 CyMJIIHHHM CTaBJICHHSM JIO TIPaIli TOBETa CBOE BUTIPABIICHHS.

J1J1st TOCTPOKOBOTO 3HATTS CYIUMOCTI HEOOXITHA CYKYNHICHb TIAX YMOB.
SIKIIO Cynt yCTaHOBUTB HASBHICTH IIMX YMOB, BiH TIOCTQHOBIISIE PO 3HSITTS 3 0CO-
O CYJIMMOCTI, TICJISl Y0r0 0C00a BUBHAETHCS TAKOKO, U0 HE MAE CYOUMOCHIL.

SIKIIO Cy/1 HE BBAXKAE 32 MOMKIIMBE 3HSTHU CYJIUMICTh, TO 0c00a IPOIOBKYE
BBa)KaTHCS CYIMMOIO 1 3a3HaBaTH MOB’S3aHi 3 IIMM OOMEKEHHS JI0 TOBHOTO
3aKiHYCHHS ITepeA0adeHNX 3aKOHOM CTPOKIB ITOTAIICHHS CYTUMOCTI.

Binnosimno 110 4. 3 ct. 91 KK nopsiiok 3HATTS CyAMMOCTI BCTAHOBIIIO-
etbes KIIK Ykpainu (ct. 414).

KoHTposbHi 3anuTaHHs

1. o Take cyauMicTh?

2. SIxi HeraTHBHI HACIIIKHU TATHE 332 COOOI0 CYIMMiCTh?

3. Slka MeTa IHCTUTYTY CYIUMOCTI?

4. llo Take MOTaNICHHS CYIHUMOCTI?

5. o Take 3HATTS CyAUMOCTi?

6. UuM BiZ[pi3HSIETHCS MOTAIICHHS CYAUMOCTI BiJ 11 3HATTS?
7. SIki HACMIAKY MTOTAIICHHS Ta 3HATTS CYIUMOCTI?
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IIpumycosi 3axoau
MEJIMYHOI'0 XapaKTepy
Ta NPUMYCOBe JIIKYyBaHHS

VY po3aini X1V 3aransroi yactuaun KK nependadeno nBa By mpu-
MYCOBUX 3aX0iB: 1) MpUMYCOBi 3aX0/I1 MEANYHOTO XapakTepy (CTarTi
92-95) ta 2) npumycose JikyBanHs (cT. 96). I Ti i iHILI 32 CBOEIO TPUPOAOIO
€ 3aX0JIaMHM JIIKyBaHHS 1 3aCTOCOBYIOThCS TIIBKU JI0 0Ci0, SKi BUNHUIU
CyCHINIbHO HeOe3nevHi JisHH, nependadeHi KpUMiHaIbHUM 3aKOHOM,
1 CTpaXK1al0Th Ha MEBHI XBOPOOH.

I mpuMyCOBi 3aX0I1 MEIUYHOTO XapaKkTepy, 1 IPUMYyCOBE JIKyBaHHs
TNIPU3HAYAIOTBCS CYIOM, alle BOHH He € NOKAPAHHAM, OCKLTBKH HE MICTSTh
xapH. Ix memoro, six Busnauus Ilnenym BepxosHoro Cyny Ykpainu B mo-
ctanoBi Bix 3 uepBHs 2005 p. No 7 «IIpo nmpakTuKy 3acTOCyBaHHS CylaMu
MPUMYCOBHX 3aXO0/[iB MEANYIHOT'O XapaKTepy Ta IPHMYCOBOTO JIIKYBaHHS ',
€ BUNIKYBAHHSA YU NONINUEeHHs CTaHy 300pOB’sl 0ci0, 1o moTpeOyIoTh 3a-
CTOCYBaHHSI TaKHMX 3aXO[[iB, Ta 3aI00IraHHs BYMHEHHIO HUMU HOBHX CYC-
MiJTHHO HeOe3MeYHuX JisHb, nependadennx y KK.

Pa3zom 3 TUM mpUMYCOBI 3aX0AM MEIUYHOTO XapaKTepy i MPUMYCOBE
JIIKYBaHHSI PI3HATHCS 3a IMiJICTaBAMU 3aCTOCYBaHHS Ta KOJIOM 0Ci0, /10 SIKUX
BOHHM MOXKYTh OyTH 3aCTOCOBaHi.

§ 1. IIpumycosi 3axoamn
MeIMYHOI0 XapaKTepy

Ipumycosumu 3ax00amu MeOUUHO20 XAPAKMEPY € HAOAHHS amOyamop-
HOI ncuxiampuyHoi 00nomoau, NOMiLeHHst 0CoOU, KA BYUHUIA CYCRITLHO He-
besneune OisiHHA, U0 NiONAadae nio 03HaKu OisHiHsL, nepeddauernoeo Ocoonueor
yacmunoro KK, y cneyianoruii nikysansuuil 3axaao (ct. 92 KK).

Iliocmaeoro 3acTOCYBaHHS MPUMYCOBHUX 3aXO0J1iB MEIMYHOTO XapaKTepy
€: 1) BUMHEHHS CYCTUTbHO HeOe3MeuHOro isIHHS, O3HAKH SIKOTO repeoa-

! Bicu. Bepxos. Cyay Ykpaiau. —2005. — Ne 6. — C. 5-10.
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yeHo B ctartsax OcobmuBoi yactTuHu KK (1. 1 ct. 93 KK), abo 3nmouunny
(nm. 2 ta 3 c1. 93 KK); 2) HasBHICTD y 0COOH ICUXIYHOTO 3aXBOPIOBAHHS;
3) BU3HAHHA CYZOM OCOOM TaKoOIO, III0 CTAHOBHUTH HEOE3MeKy /s cede uu
iHIIMX 0ciO.

Biamosinuo 10 cT. 93 KK npuMycoBi 3aX0u MEIUYHOTO XapaKkTepy
MOXYTb OyTH 3aCTOCOBaHi CyJIOM JIAIIIE 10 OCi0:

1) sIKi BYMHUIIM Y CTaHI HEOCYIHOCTI CyCIiJIbHO HeOe3MeuHi isTHHS;

2) sIKi BUMHWJIM Y CTaHi 0OMEXEHOT OCYJJHOCTI 3JI0YHHHU;

3) sIKi BYMHMITN 3JI0YMH Y CTaHi OCYIHOCTI, ajie 3aXBOPLIN HA TICHXIYHY
XBOPOOY 0 MOCTaHOBJICHHSI BUPOKY a00 Mij yac BiOyBaHHS MOKapaHHS.

VY ct. 94 KK nmepenbdaueHo suuepnuuil nepeiix npumycosux 3axo0is
Mmeouunoeo xapaxmepy. Hummn e:

1) HagaHHst aMOyIaTOPHOT NCUXIaTPUYHOI JOIIOMOTH B IPUMYCOBOMY
TIOPSIIIKY;

2) rocmiTai3arisi 10 TICHXiaTpUIHOTO 3aKNIa Ty i3 3BHYalfHIM HaIIISIOM;

3) rocmiTasnizauis 10 ICUXIaTPHYHOTO 3aKJay 3 IOCUICHUM HAIIISIOM;

4) rocmiTanizarlist 10 MCUXiaTPUYHOTO 3aKJIa1y 13 CYBOPUM HAIJISAIOM.

OOpaHHS KOHKPETHOTO TIPUMYCOBOTO 3aXOTy BU3HAYAETHCS CYIOM, BUXO-
Jstud 3: 1) Xapakrepy Ta TSHKKOCTI 3aXBOPIOBAHHS; 2) TSHKKOCTI BYNHEHOTO [ii-
SIHHST; 3) CTyTieHs HeOe3MeuHOCT MCUXIYHO XBOPOTO st ceOe abo iHIMX 0ciO.

1. Haganust aMmOynmaTopHO ICUX1aTpUYHOI JOTIOMOTH B ITPUMYCOBOMY
MOPSIIKY MOXKe OyTH 3aCTOCOBaHE 710 0COOH, SIKa 32 CTAHOM CBOTO ICHXi4-
HOTO 3/I0pOB’sl HE OTPeOy€ TOCITANI3AIlT 10 ICUXIaTPUYHOTO 3aKJIaTy.

2. lNocnitanizamist 10 ICUXiaTPUYHOTO 3aKJIAAY 13 3BUMAHUM HaryIsIoM
MOKe OyTH 3aCTOCOBaHa 1010 IICUXIYHO XBOPOTO, SIKUH 33 CBOIM MCUXIYHUM
CTaHOM 1 XapaKTepOM BYMHEHOTO CYCIIIEHO HEOE3IEUHOT0 JIISIHHS IOTpedye
TPUMaHHS B IICUXIaTPUYHOMY 3aKJIajli i TIKyBaHHS B IPUMYCOBOMY TTOPSIIIKY.

3. Tocmitamizanis 10 MCUXiaTPUYHOTO 3aKJIay 3 MOCHICHUM HarlIsi0M
Moe OyTH 3aCTOCOBaHa IIOJI0 MICUXIYHO XBOPOTO, SIKMI BAMHUB CYCITUTEHO
HeOe3MevuHe AISHHS, He OB’ sI3aHe 3 ITOCITaHHsIM Ha )KATTS 1HIIKX 0ci0, 1 3a
CBOIM IICUXIYHUM CTAaHOM HE CTAHOBHUTH 3arpO3H AJIS CYCHIILCTBA, aje o-
TpeOye TpPUMaHHS B IICUXIaTPHYHOMY 3aKJaJli Ta JIiKyBaHHsS B yMOBax IMo-
CHJICHOTO HarJIs Y.

4. Tocmitanizauis 10 ICUX1aTPUYHOTO 3aKIay 13 CYBOPUM HAIJISIOM
MoOe OyTH 3aCTOCOBaHA IIOJI0 MICUXIYHO XBOPOTO, SIKMI BAMHUB CYCITUTEHO
HeOe3neuHe JiSTHHS, TI0B’sI3aHE 3 OCSATaHHAM Ha JKUTTS 1HIINX 0C10, a TAKOXK
L1010 TICHXIYHO XBOPOTO, SIKM 32 CBOIM MCUXIYHUM CTAaHOM 1 XapaKTepoM
BYMHEHOTO CYCIIJILHO HEOE3IEUHOTO JiSIHHSI CTAHOBUTH 0COOJIMBY HeOe3-
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MeKy A7l CyCHNbCTBA 1 MOTpedye TPUMaHHS B MCUX1aTPUYHOMY 3aKiaji
B YMOBAaX CyBOpPOTO HAIJISIITY.

SIKIIo cya He BU3HAE 32 HEOOX1/IHE 3aCTOCYBAaHHS IPUMYCOBOTO 3aX0/1y
MEIMYHOTO XapaKTepy, BiH MOXKe MepeiaT 0co0y Ha MIKITyBaHHS poaudamM
a60 ormikyHaMm 3 000B’I3KOBUM JIiKapChbKUM HarmsiioM (4. 6 cT. 94 KK).

LIpumycosi 3ax00u MEOUUHO20 XAPaKMepy 3aCmoco8yIombes 6e3 6Ka3ieKu
Ha mpusanicms nepedyeants 6 ncuxiampuynux 3axiadax. Take TKyBaHHS Ma€e
TPUBATHCS JI0 BUIY>KaHHS 200 3MIHH CTYTICHS TSHKKOCTI 3aXBOPIOBAHHS, KOJIN
ocoba mepecrae Oyt HeOe3MmeyHoro s cebe abo iHmmMX 0cio.

Buxopsuu 3 TOT0, 10 MPUMYCOBI 3aX0J MEJUYHOTO XapaKTepy 3acTo-
COBYIOTBCS JI0 0Ci0, SIKI CTPayKAAI0Th HA MICUXIYHI 3aXBOPIOBAHHS Pi3HOTO
CTYTIEHS TSHKKOCTI, TO, OYEBH]IHO, IO 3 YACOM ITiJT €0 Pi3HUX OOCTaBHH,
30KpeMa ITiJ] BIUIMBOM JIiIKyBaHHsI, ICUXIYHUH CTaH 0COOM MOXKE 3MiHUTHCH,
BOHA HABITh MOXKE ITUTKOM BuAYkatu. Tomy B cT. 95 KK nependageno ymo-
BH, 32 SIKHUX MPUMYCOBI 3aX001 MEJUYHOTO XapakTepy MOXYTh OyTH npo-
00821ceni, smineni ado B3araii npunuteni. L1l TuTaHHs BUPILIYIOTHCS Tilb-
KU CyJIOM 3a 3asBOIO MpEeACTAaBHUKA TICUXIaTPUIHOTO 3aKiany (Tikaps-
rcuxiarpa), sSIKUi Hazae 0cobi cuxiaTpuuny gomnomMory. Jlo 3asBu goxa-
€THCSl BUCHOBOK KOMICI{ JIiKapiB-McUXiaTpiB, SIKUM OOTPYHTOBAHO HEOOXiI-
HICTh MPOJIOBKEHHS, 3MiHN a00 MPHUIMHEHHS 3aCTOCYBaHHS! KOHKPETHOTO
MIPUMYCOBOTO 3aX0y MEINYHOTO XapakTepy. Lleli BUCHOBOK AaeThcs Ha
OCHOBi 000B’SI3KOBOTO, HE PiJlIE OJHOTO pa3y B LIICTb MICSLiB, OITISILY
oco0u, 10 K01 3aCTOCOBaHI MPUMYCOBI 3aX0IM MEIUYHOTO XapaKTepy.

SIKIO micTaBW TS TPUTTHHEHHS 91 3MiHH IIUX 3aXOiB BiJICYyTHI, TO
MpeICTaBHUK MICUXIaTPUYHOTO 3aKiafy (JiKap-TlcuxiaTp) Hampasise 10
Cyay 3asiBy PO HEOOXiAHICTh MPOAOBKUTH 3aCTOCYBaHHS IPUMYCOBOTO
3ax0y MEAMYHOTO XapaKTepy Ha CTPOK, LI10 HE MOXE ITEPEBUIILYBaTH LIeC-
TH MicsiiB. OcTaTouHe pilleHHs PO MPOIOBKEHH:, 3MiHYy a00 CKacyBaHHs
MIPUMYCOBHX 3aXO/iB MEIUYHOTO XapaKTepy MPUHMae CyII.

Binmosigao mo wactun 3 ta 4 ct. 95 KK y pasi npununenns 3actocy-
BaHHS MPUMYCOBHUX 3aXOZIB MEIUYHOTO XapaKTepy MOXKIIMBI TPH Pi3HUX
HACJIJIKH:

1) SIKIIO MPUIMHEHHS BiAOYBAa€ThCS UEPE3 3MIHY NCUXIUHO20 CIMAHY
0cobu Ha Kpauwje, Cyl MOXKe TiepeaTy il Ha MKITyBaHHS poaudaM abo orli-
KyHaMm 3 000B’SI3KOBUM JIIKapPCHKUM HAIJISIIOM;

2) SIKIIO MIPUTIMHEHHS BiIOYBAETHCS YePeE3 BUOYHCAHHSA OCIO, SKI GUUHLUIIU
RMOYUH Y CIAHT OCYOHOCII, AJie 3aX60PINU HA NCUXTUHY XBOPOOY 00 HOCMAHOG-
JIeHHs1 BUPOKY, TO TaKl OCOOH T IJISTar0Th TIOKAPAHHIO Ha 3aralIbHIX 3acajax;
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3) SIKLO IPUIWHEHHS BiI0YBAETHCS Uepes3 GUAYIHCAHHS OCiD, K1 3aX60-
PLIU Ha RCUXiuHYy X60po0y nio wac 6i00y8aHHs NOKAPAHHSI, TO BOHU MOXYTh
MiAISraTi TOAABIIOMY BiIOYBaHHIO TIOKApaHHSL.

§ 2. [IpumycoBe JikKyBaHHS

Ilpumycoge nikysanna modice 6ymu 3acmocogane Cyoom, He3anNeNHCHO
8I0 NPUSHAYEHO20 NOKAPAHHS, 00 OCI0, AKI GUUHUNU 3TOYUHU MA CIPAdIC-
0aiomsv HA 3AX60PIOBAHHS, WO CMAHOBUMb Hebe3neKy O0isl 300P08 s IHUUX
oci6 (ct. 96 KK).

Iliocmaeoro 3acTocyBaHHSI IPUMYCOBOTO JIIKYBaHHS €: CYKYIHICTb
TakuX yMOB: 1) 3acy/[pKeHHSI 0COOM 3a BUMHEHHUH 3J04MH JI0 MOKapaHHS;
2) HasiBHICTB y HE1 XBOPOOH, 110 CTAHOBUTH HEOE3IEKY JUISl 3I0POB’ ST THILINX
oci6. Lle MOXXyTh OyTH, HAIPHUKIIAA, TYOSPKYIb03, BEHEPUYH] 3aXBOPIOBAH-
Hs Ta iH. Bignosigno no n. 24 nocranosu Ilnenymy Bepxosrnoro Cyny
VYkpainu Bin 3 wepHs 2005 p. Ne 7 «IIpo mpakTuky 3acTocyBaHHs CyaaMu
IIPUMYCOBHX 3aXO/iB MEAUYHOIO XapaKTepy Ta MPUMYCOBOTO JIIKYBaHHSD»
AJKOTOJTI3M Ta HApPKOMaHis 10 TAKUX XBOPOO HE HaJIeXkKaTh, OCKIIBKH € CO-
iaTbHO HeOE3MeUHUMH 3aXBOPIOBAHHIMU.

VY pasi mpu3HaUYCHHSI TTOKapaHHsS y BHIII TT030aBICHHS BOJIi 200 oOMe-
JKCHHSI BOJII IPUMYCOBE JIIKYBaHHS 3JIIHCHIOETHCS 3a MICIIEM BiJ0OyBaHHs
nokapanHs. [Ipu npu3HaYeHH] iIHIIWX BU/IIB MOKAPaHHS IPUMYCOBE JIKY-
BaHHSI IPOBOANTHCS B CTELIANbHUX JIKYBAJIBHUX 3aKJIaax.

KoHTpo/ibHi 3anuTaHHs

—

[Io Take MPUMYCOBI 3aX0Il MEAUIHOTO XapaKTepy?

2. Jlo sxux 0ci0 3aCTOCOBYIOTHCS NMMPHMYCOBI 3aX0H MEIUIHOTO
xapaktepy?

3. SIki miacTaBM 3aCTOCYBAaHHS MPHUMYCOBHX 3aXOHiB MEAMYHOTO
xapakrepy nependadeHo KK?

4. SIki BUIM MPUMYCOBHX 3aXOMiB MEIMUYHOTO XapakTepy Iep